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e
APPELLATE CIVIL

Belore the Honourable B. Malik, Chief Justice and
UK Justice Brij Mohan Lal
Fibraary, 1. SHRI THAKUR GOKUL NA"fHJ MAHARA]J
AND ANOTHER (PLAINTIFFS)

o,
NATHJI BHOGI LAL (DErexpENT)

Presumption—indian Evidence Act, 1872, s. 114—-Self-re-
vealed idoi-Obiect of Worship by a large sect Of people for
over ttute hundred yearsm=Extensive properties ouned and
possessed by idol—Juristic person—IVhether presumption
can beraised.

‘Where a sdf-reveded idol, as a symbol representing God
himse'f, hias been an object of worship by a targe sect bt people
for over three hundred years and extensive properties are
owned by and arc in the possesson of the said idal, it isirn-
possible after.this length of time to prove by any diréct, affir-
mative evidence whether there was or there was no consecra
tion, and a presumption can be raised that it was ajurlstic
person recognised as such by the followers of that sect and
thus capable-of owning property,

Letters Patent Appeal no. 29 of 1944 4Ol a decision
of MATHUR, J. dated the 11th May 1943, in Second

Appeal no.. 972 of 1940.

The fa.g.g,'s‘ appear in the judgment,

N, P. Asihana,B..L. Dave and K. B. Asthana. for the
appellants.f

Harnandan Prasad, for the respondent.

The Jpgf’ig‘ment of the Court was delivered by

Mm.m,@. J,i- Thitis a plaintiffs’ appeal against the
-decree passed by a learned ,single judge of this Court
allowing aSecond Appea and dismissing the plaintiffs'
suit, The plaintiff-appellants are represented by
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1 ALL. ALLAHABAD SERIES 965

Dr. 7. P. Asthana, but learned counsel for the respoll- 1952
dent, Sri Harnandan Prasad, states that he has reccived ¢ 7o
no instructions Irorn his client. The suitwas filed by G}?:‘}j;;x
511 Thakur Cokul Nathji Maharaj, birgjman at Cokul Magazas
through plaintiff no. 2, who claimed to be the owner of Narsi
:he property In Sit, Plt to prevent.ce de™®1( At rarsmg Bros T
the question whether it was plainifl no. ) or plaintiff Malik. €. 5

no. 2 "iho was the owner of the pioperty it was said in
the plaint that plaintiff no. 2 had joined plaintiff no. |
aso asa ¢o-plaintiff and the suit was, therefore, filed, in
the name of both the plantifls. The allegations in the
plaint were that the land in suit belonged to the plaintiffs
and one DwarkaHad his.house on it; that in the floods
of 1924 the house of Dwarka was washed away and:in
1938 the defendant took wrongful-possesson of the
materials worth Rs.100 lying on the site and built a
Dhararnshala thereon. The reliefs clamed by .the
plaintiffs were for removal of the constructions made
by the defendant and for vacant possesson being given
to them; an injunction to be issued to the defendant
not to interfere in future with the plaintiffs possesson’
of the land; RsIOO as damages for the price of the
.materials unlawfully used by the defendant; andfor
cogs. The plaintiffs-claim for Rsl 00 was dismissed
by the lower appellate court 011 the ground that it was
not proved that the defendant had utilised any part of
the materials of Dwarkas house. The other reliefs
were given to the plaintiffs.

In appeal a learned single Judge of this Court held
that plaintiff no. | wasnot a juristic person and could
not own property, that plaintiff no. 2 had no right of
ownership and that mandatory injunction could not be
granted because the suit was filed almost three years
after the constructions were made, He allowed the
appeal and dismissed the plaintiffs’ suit.

It has been urged by learned counsel for the appel-
lants that as regards the first finding that plaintiff nb,
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1wasnot a'juristic person the learned Judge wasclearly

Sa1 Tnayn 1N €O The point was very carefully consdered by

Goxur
NA'T'I1J
Maganay
V.
NATJJ
Broal Lar

Malik.C. J

the lower courts and wemust say they wrote excellent-
judgments and togk grear cae in the congderaicn of

al the materials placed before them. The temple in

question is a very old one rlating' back to some year'
prior,to 1640 . o. According to.the traditions pre-

vailing in the locdity one Sri Balabhacharya flourish-

ed in the sixteenth century of the Christian' era. He
was a devotee of Lord Krishna and was held in great

esteem by the people. I-le had two.sons, one of whom

died issueless but the other had seven sons, "TO these
seven grandsons Sri Ballabhacharya gave seven idols as.
representing Lord Krishna of whom he was @ Bhakta.

These seven idols which were given to each.grandson

were installed by them in various parts of northern and

westernindia, 1"0the grandson, Sri Gokul Narhji was
giventheidol which wasinstalled in Gokul in the temple
known' udér the Sallle name, i.c, Gokul Nathji. Grand-
son Goku} Nathji washimself a very piouslilall and a great
devotee. ¢f Lord Krishna, so much so that some people
started )ﬁfprshipph)tg him as the incarnation of the Lord
Himselfii - Gokul - Nathji, however. used to worship

plaintififro. 1 as the idol of Lord Krishna, and some
followers, instcad of worshipping Gokul Nathji. the

grandson: of Sri Balabhachnrya. worshipped the idol

and held that the idol as well as Gokul Nathji and'

his descendants were the representsrivesof God. These
two sects thai grew np were known as the Bharuchis
and the Nimar Yas worshipped plaintift no.i |, while

the Bharuchis worshipped Cokul Nathji in hislife-time

and after his death they worshipped his clothes,

sandals, and such other things as were used by him and

enshrined these avticles of personal uge iin 2 temple.

'[he defendant challenged the plaintiffs claim on.
several grounds but one of the grounds was that plain-
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tiff no- | was not a consecrated idol and was, therefore,
incapable of holding properties. There was no
serious dispute asto the facts already stated byus
above and as a rnater of fact those facts' have been

found by the lower cowits on the evidence avalable
on. the record and thus they could not be mads subject
mauer of challenge in this Court in second apped.
According to the traditions these idols that were harid-
ed over by Ballabhacharyaji to his seven: grandsons
were self-revealed idols of Lord Krishna and it is on
that account that the learned Judge cameto the con-
cdluson that there could .not have;been due consecra
tion according to law and it could not be sad that the
spirit of God ever came to reside in them. As it wes
pointed out by the learned Munsif in his very careful
judgment that according to true Hindu belief the idol
is not worshipped as<uch but it is the God behind the
idol which is the object of worship, 'The learn-
ed Munsif has pointed out that there are elaborate pro-
visions in Hindu. Law which enable a stone image or
an image made of wood to be changed and replaced
by another. It cannot be said that the stone image
or image made of wood or of gold or other: materials is
the real objectof worship or the'real person'owning the
property. The real ownerof the property is deemed
to be God Himself reprented through a particular
idol or deity which is merely a symbol. From the
evidence it isclear that plaintiff no. 1 assuch a symbol
hasbeen the aobject of worship by a large sect of people
known as Nimar Yas for" over three hundred years and
extensive properties are owned by andare in the
possession of the said idol. In the circurnstances.iwe
think it was unreasonable for the learned Judge: to
expect that there would be any direct evidence of 'con-
secration, nor' is it reasonable after such a length: of
rime to require .thc plaint.iffs ro prove affirmatively that

1952

Snt THAEUB
GoxUL
NaTRII
MAntaray

v,
Nammy
BHOGI LAL
Malik, C J.
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. 968 '$HE INDIAN AW’ REPORTS [1953}

such .ceremonies were performed as would entitle the
plaintiffs to claim to be a juristic personality.

From the fact that the idol was said tO be self-reveal-
ed the learned Judge assumed that there could have
been. no consecration of it. |t is impossible after this
length of timeto provc by affirmative evidence whether
theré was or there was no consecration and we have not
becn'referred to any book of authority or:any evidence
wluch would go to show that in the cases of idolswhich
weré deemed by their followen 10 bg slf-revealed no
consecration takes place. From the fact and circums.
anc@, however, it isabundantly ‘clear that the idol was
duly,recogmsed by al those who believed in it as an
idol;of Lord Krishna and was ‘worshipped as such.
PlOpemes were dedicated to it and properties have
been~ brought to its use through centuries that it has

.eX|sted After al the question whether' a particular

idol iy Or is not duly censecrated must depend upon
the ‘feligious faith and belief of its followers and we
have no doubt that al that was necessary to deify it
must have been done by those who believed in the
said -idol. On the facts found by the .lower courts,
the lower courts were right in coming to the conclu-
sion that there was sufficient materia for a presump-
tion that plaintiff no. 1 was a juristic person recognis-
ed as such bythe followers of that sect and, therefore,
capable of owning property.

As regards the claim of plaintiff no.' 2, no doubt
some controversy wasraised in the tria court whether
the title vested in plaintiff no. 1 or plaintiff no. 2.
The lower appellate court held that plaintiff NO. 2 had
failed. to prove that he was the: owner of plaintiff no.
t or Gaddinashin, but that he had beenmanaging the
temple and its affairs since 1916 and was thus the de

.facto Gaddinashin of the temple. The learned Judge
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of the lower appellate court rightly held that: as the
suit had been filed on behalf of both: the plaintiffs it
was not necessary togo furt lrer U1to tlle quesuon ai out
the rival claims between the plaintiffs inter se. The
learned Judge has hled as follows:

. the determination of this question
(whether the' owner is the plaintiff no. |:or the
.plai ntiff no. 2) in this caseisotiose, as it is essential
ly a question between the plaintiffs themselves, At
least one of them issuch owner."

On the findings recorded by the learned Judge hemight
aswell have held that it was the plaintiff no. | who was
rhe owner of the property. The other findings: record-

ed by the learned Civil Judge appear to us to be clear
findings of fact based on evidence. The ‘learned
Judge held that' the land in suit was in the possession
of a tenant of the plaintiffs named Dwarka; that this
kachcba house of Dwarka existed and was: in his
possession till 1924 when there was a flood and the

- house 'was washed away and the land lay vacant; that

it was not till 1933 that the defendant took possession
of the land and started building Dharamshala: and that
there could, therefort. be no question of limitation
as the suit.was filed in ]936. On these findings the
plaintiffs' suit for possession was rightly decreed.

The learned single Judge held'that the defendant
lias not succeeded in proving that the plaintiffs have
acquiesced-in any way in the building of the Dharam-
shala and in the circumstances. therefore, there is no
reason why the plaintifs’ suit for the other reliefs,
gxeept the claim for RsIOO as damages, should not

have been .decreed.

The result, therefore, is that we set aside th¢ decree
of the learncd single Judge and rest.ore the decree

1052

¥Rl THARUR:
G OXUuL
Natgdx
Manaray

"
NaTau
Broar LaL

Malik. C. E"



%

=)

=]

SeConline Web Edition, Copyright © 2019
Page 7 Monday, August 5, 2019

Printed For: Mr.

Nachiketa Joshi

SCC Online Web Edition: http://www.scconline.com
TrusPrint™ ssures: |LR (Allahabad)

1952

970 fHE INDIAN LAW REPORTS [19538T

.
.

passed by the lower appellate court, but asthe res

Snr T PORdENC § # not represented before us we make no order
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February, J3.

as to costs;of this appeal.

8 Appeal allowed.

FULL[;BENCH (CIVIL MISCELLANEQUYS)

Beiore tH'e Honourable B, Malik, Chief [usiice, M,
[ustice Sapru and M«. [ustice Bhargava

RAMAN DAS (ArrLICANT)
u.

THE 51'ATE OF UT'I'AR PRADESH AND OTHERS
(OPI)OSJTE-PARTIES)

United Provinges (Temporary) Gontrel of Rent and Eviction
Adt, 1947—Whether ultra vires—Right of a landlord—S.
7 imposes 1o unreasonablercstriction—sConstitution j'of India,
Arts. 31(2)" 14-Art.31 not applicable 10 said  Act—Public
purpose disclosed by its preamble—Prouvisp 10's 7 of the Act,
iohethe« infringes Art. 14.

.The Temporary Control of Rent and Eviction Act; 1947, is
within the Jegislative competence of ule Unilerd Provinées Legis-
lature and is nul. ultra- vires as it COUles under] tent no. 2i 01
List 11 and 1ternno, 8 of List no. 111 attachcd t» the Govern.
meut of India Act, 1935.

Art. 31(2) of the Constitution does nOl apply to ime sairl
Act, but its preamble sets out the public purpose.

Rex v. Basdeua(l), relied upon.

S. 7 of the said Act imposes no unreasonable restriction on
the rights of a landlord and a power of allotment given to n
Diswrict Magisirate under it does not amoun; to “eiiher ac-
-quisitioning or rcquisitioning of property by him.

Tan Bug Taim v. Collector Of Bombay (2) approved.

(1) ALR 1950 F. C. 67 (2) (1945) 47 130m. L.n. 10]0.
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360 SUPREME COURT CAses (1994) 6 SEC

the circumstances of the case There is no violation of the guarantee
enshrined in Article 14 or Article 21 of the Constitution of India,

13, Wehold that Section 2(£)(¢ii) of the Delhi Rellt Control .Act, 1958 is
not open to attack on the ground that it is violative of Articles 14 and 21 of
the Consgtitution of India. The said provision is not in any manner either
unfair or unjust or absurd. There is no merit in this batch of cases. The writ
petitions are dismissed with costs. The special |eave petition is rejected.

(1994) 6 Supreme Court Cases360
(BEFOREM.N.VENKATACHALIAH, C.]. ANOA.M. AHMADI,
J.S.VERMA, GN.RAY, ANDSP. BHARUCHA, J1.)
Transferred Case(C) Nos. 41, 43 and 4S:of 1993

DRM. ISMAIL FARUQUIAND OTHERS Petitioners;
- Vess
UNION OF INDIAAND OTHERS Respondents.
With
Writ Petition (Civil) No. 208 of 1993
MOHO.ASLAM Petitioner;
Versus
UNION OF INDIAAND OTHERS Respondents.
With

Special Reference No. 1of 1993 withl.A. No. 10f 1994in
T.C. No.44 of 1993

HARGYAN SINGH Petitioner;

Versus
STATE OF U.P. AND OTHERS Respondents.
With )
" Transferred Case(C) No.42 of 1993

THAKURVIIAYRAGHOBHAGWAN
BIRAJMANMANDIR ANDANOTHER Petitioners;
v
®

. Versus
UNION OFINDIA A:'ijD OTHERS Respondents.

o
°
I
.
o
w -

e
! FromtheCourt's Ordez dated 24-9-19930f the Allahabad HighCourtin T P,Nos 66975 of
1993 S

i



SeeonlineWeb Edition,Copyright © 2019

Page 2

Monday, August. 5,2019

Printad Far: Mr. Nachiketa Joghi
S€eE€Online Web Edition:http://www.scconline.com

TruePrint™ source: Supreme C;ouit Cases

Ta

e
A,

)

S
J

ISVAIL FARUQUr v UNION OFINDIA 36]
2 With
* WritPetition (C) No. 186 of 1994
JAMIAT-ULAMR-E-HIND AND ANOTHER Petitioners;
Versus
UNION OF INDIAANO OTHERS Respondents.

TransferredCase (C) Nos. 41, 43 and 45 of 1993 with Writ Petition (Clvil)
No. 208 of 1993 with Special ReferenceNo, 10of 1993 withlLA. No. 1of
1994inI.C. No: 44 of 1993 and TransferredCase (C) NO.,42 of 1993,
decided on October 24, 1994

A. Acquisition of Certain Area at Ayodhya Act, 1993 -
Constitutionality - Whether provisions of the Act contravene
Arts. 14, 2S & 26 and principles of secularism and rule of law, and
if within legidatiye competence of Parliament — Mantainability
of the Presidential Reference 1 of 1993 in respect of Ram Janma
Bhumi-Babrl Masjid dispute - Held, per majority, S.4(3)
amounts to negation of rule of law and is therefore invalid, but
being a severable provision, the remainingAct is valid - Special
Reference No.1 of 1993 made by the President under Art. 143(1)
of the Constitution is.superfluous and unnecessaryand does not
require to be answered - Consequently, all the pending suits and
legal proceedings relating to the disputed area within which the
structure (including the premises of the inner and outer
courtyards of such structure), commonly known as Ram Janma
Bhumi-Babri Masjid stood, stand revived for adjudlcatlon Of the
dispute relating therein - A mosque, like places of worship of
other religions, can be acquired by State in exercise of its
sovereign or prerogative power - Central GOvt, will act as
statutory receiver of the disputed area and will hand over the
same to the entitled after adjudication of the dispute - But
vesting of the' area adjacent to the disputed area in Central Govt.
was absolute with power of management thereof under S. 7(1) till
further vesting in any authority or other body or trustees of any
trust under S. 6 after ajudicial verdict — Any surplus adjacent
area shall be restored to rea owners- Compensation shall be
paid to undisputed owners of the adjacent area acquired which
vests in Central Govt. absolutely - Status quo ante as on 7-1-1993
(when the Ordinance and Special Reference made) to be
maintained as regards puja by Hindus which will continue at the
make-shift temple existing at the disputed site - Right of
Muslims to offer namazat the disputed site not affected thereby

S. 7(2) which effectuates the status quo cannot be said to be
slanted in favour of Hindus
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Held, per Ahmadi and Bharucha, JJ., S 3,4 and 8, which are
the core provisions of the Act, are unconstitutional and, therefore,
the entire Act is invalid and is struck down — Answer to the @&
Special Reference under Art. 143(1) is declined - Secularism -

Rule of law
Held: :
Per mgjority . ‘

Subssection (3) Of Section 4.of the Act abates all pending suits and legal
proceedings wtthout providing for an aternative dispute-resolution mechanism for
resolution of the dispute between the partiesthereto. Thisis an extinction of the
judicial remedy for resolution of the disputeamounting to. negation of rule of law.
Sub-section (3) of Section4 of theActis, therefore, uncongtitutional andinvalid.

(Para 96(1)«1)]

The remaining provisons of the A¢t do not suffer from any invaidity. Sub-
section (3) of Section 4 of the Act is severable from the remaining Act. C
Accordingly, the challengeto the condtitutional validity of the remaining Act,
exceptfor sub-section (3) of Sectiond, isrgected. [Para 96(1)(b)]

Irrespective of the statusof a mosqueunder the MuslimLaw applicablein the
Islamiccountries, the statusof a mosqueunder the Mahornedan Law applicablein
secular India s the same and equal to that of any other place of worship of any
religion; andit does not enjoy any greaterimmunity fromacquisition in exerciseof
the sovereign or prerogative power of the State, than thatof the places of worship
of theotherreligions. . (Parage)

The Special Reference No. J of 1993 made by the President of India under
Article 143(1) of the Oondtitution of Indiais superfluous and unnecessary and does
not requireto be ansered .and therefore, the same is returned. The question
relating to the condtitutiona validity of the said Act and maintainability of the
Special Reference aredgcided in theseterms. [Parags(1)] ©

The'pending suitsnd other proceedings relating to the disputed area within
which the struciure(ingluding the premises of the inner and outer courtyards of
such structure), commonly known as the Ram JanmaBhumi-Babri Magjid, stood,
stand revived for adjudication of the dispute therein, together with the interim
orders tade, except.lo the extent theinledm orders stand modified by the
provisons of Section7 bf the Act. ' [Para96(3)] f

It follows further' é&'a result of the remaining enactmentbeing upheldas valid
that the disputedarealias vestedin the Central Government as a statutory receiver
with a duty to manage and administer it in the manner provided in the Act
maintaining statusquo ,therein by virtueof thefreeze enactedin Section 7(2); and
theCentral Governmentwoul dexerciseits power of vesting that propertyfurtherin
another authority or body or trust in accordance with Section 8(1) of the Act in g
termsof the final adjudication in the pendingsuits. The power of the.courtsin the
pending legal proceedings to -glvedirections to the Centra Government as a
statutory receiver would be circumscribed and limited to the extent of the area left
open by theprovisons of theAct. The Central Government would be boundto take
4l necessary steps to.Implement the decision in the suits and- other' legal
proceedings and to hand over the disputed areato the party found entitled to the
sameon thefinal adjudication madein the suits. The partiesto the suits wouldbe h
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ISVIAIL FARUQUI v UNION OF INDIA 363

entitled to amend their pleadingssuitably inthe light of the present decision.
(Paras 84 and 96(4)]

The vestingof the adjacent area, .otherthan the disputed area, acquired by the
Act in the Central Government by virtug of Section 3 gfthe Agt is abseluie with
the power of management and adminigtration thereof in accordance with sub-
section (1) of Section7 of the Act, till its further vestingin anyautbonty or other
body or trusteesof any trust in accordancewith Section 6 of the Act. The further
vesting of the adjacent area, other than the disputed area, in: accordance with
Section 6 of the Act has to be madeat the time and in the manner indicated, in

view of the purposeof its acquisition. . — [para96(6)]
Section 8 of the Act is meant for payment of compensation to owners of the
property vestingabsolutely inthe Central Government, the title to whichis not in
dispute being in excessof the disputedarea whichaloneis the subject-matterof the
revived suits. It does not apply to the disputed area, title to*which has to be
adjudicated in the suits and in respect of whichthe Central Governmentis merely
the statutory recdiver as indicated, with theduty to restoreit to the owner in terms
of theadjudicationmadein the suits. [para96(8)]

Thechallengeto acquisition of any part of the adjacent areaon the ground that
it isunnecessaryfor achievingthe professedobjectiveof settling the long-standing
dispute cannot be examined at this stage. However, the area found to be
superfluous on the exact area needed for the purpose being determined on
adjudicationof thedispute, must be restoredto the undisputedowners. [Para96(9)]

Rejection of the challenge by the undisputed owners to acquisition of some
religious propertiesin the vicinity of the disputed area, at this-stage is with the
liberty granted to them to renew their challenge, if necessary at a later appropriate
stage, in case of continued retention by Central Government of their property in
excess of the exact areadeterminedto be neededon adjudicationof the dispute.

{Para 96(10)]

If theentire Act had been heldto beinvalid and then the Court had declined to
answer the Reference on that conclusion, then it would have resulted in revival of
the abated suits along with all.the interim orders made therein. It would aso then
have resulted automaticaly in revival of the worship' of the idols by Hindu
devotees, which too has been stopped from December 1992 with all its
ramifications without granting any benefit to the' Muslim community whose
practice of worshipin the mosgue (demolished on 6"12-1992) had come to a stop,
for whatever reason, since at |east December 1949. This situation, unless altered
subsequently by any court order in the revived suits, would, therefore. continue
during the pendency of thelitigation. Thisresult could be no solaceto the Muslims
whosefeelingsof hurt as a result of the demolitionof mosque, must be assuagedin
the manner best possible without giving cause for any legitimate grievanceto the
other community leading to. the possibility of relgniting communa passions
detrimental to the spirit of communal harmonyin a secular State. (Para85)

The best solution in thecircumstances, on revival of suits is, therefore. to
maintain status quo as on 7-]-1993 when the law cameinto force modifying the
interim orders in the suits to:.that extent by curtailing the practice of worship by
Hindusin the disputed area to the extent it standsreduced under the Act instead of
conferringon them the larger right availableunder the court orderstill intervention
was madeby legislation. (Para86)
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Section 7(2) achievesthis purpose by freezing the interim arrangement for
worship by Hindudevoteesreduced to thisextentand curtails thelarger right they
enjoyed under the court.orders, ensuring that it cannot be enlarged till tinal 5
adjudication of thedisputeand consequent transferof thedisputedareato the party
found entitled to the. same. The provision does not curtall practice of right of
worship of the Mudim community in the disputedarea, therehaving been de facto
no exerciseof the practiceor worship by themthereat least since December 1949,
and it rmaintai ns status quo by the freeze to the reduced right of worship by the
Hindus as in existence on 7-1-1993. This being the purpose and true effect of
Section 7(2), it promotes and srengthens the commitment of the nation to b
secularism instead of negating it. To holdthis provision as anti-secularand slanted
in favoyr Qf the Hindu community would be to frustrate an attempt to thwart antis
secularism and unwittingly support theforceswhichwereresponsible for theevents
ot 6-12-1992. (Paras87 and 53)

Per Ahmadi andBharucha, JJ. : '

The coreprovisions of the Act are Sections 3, 4 and 8. The other provisonsof
theAct areonly anclllary and Ineidental to Sections3, 4 and 8. The'core provisions
of Sections3, 4 and 8 are uncondtiutional and therefore, the Act itself cannot
stand Accordingly, the Acquisition of CertainAreaat Ayodhya Act; 1993, isstruck
downas beinguncoestitutional. The Presidential Reference is returnedrespectfully,
unanswered. Theissdes inthesuitsin theAllahabad High Court withdrawn tor trial
to the Supreme Couri.are answered accordingly. . (Paras 136, 158and 159)

B. Civil Procedure Code, 1908 - S.9- Extinction of the judicial remedy d
for resolution of the dispute, held, amounts to negation of rule of law -
Abatement of all pépding suits and legal proceedings: under S. 4(3) of Ayodhya
Act, 1993 without p;oviding an alternative dispute resolution forum, therefore,
bad - Rule of law::.--

C. Acquisition gf Certain Area at Ayodhya Act, 1993 -  S.3- Held, per
majority (Ahmadi q‘c;\d Bharucba, JJ. contra), valid

D. Acquisition of Certain Area at Ayodhya Act, 1993 - S, 4(3) - Validity
- Abatement of aU.pending suits and legal proceedingsin respect of right, title
and interest relating.to property vested under S. 3 — Simultaneous Reference
made under S. 14%1) to Supreme Court whether a Hindu temple/religious
structure existed prior to' construction of the disputedstructure on the disputed
site - After getting answer to the Reference, Central' Govt. proposing to enter
into negotiation with the rival claimants and to take any other appropriafs §{sp
if negotiations fail — Held, per majority, Reference under Art, 143(1) not an
effective alternate dispute resolutionmechanism in substitution of the pending
suits abated by S. 4(3) - Hence S. 4(3) invaid - But S. 4(3) being severable
its invalidity would not affect validity of other provisions; of the Act - Held,
per Ahmadi and Bharucha, JJ. (concurring) S.4(3): arbitrary,”: unreasonable
and against principle of secularism - It deprives the Muslim.community of
the right to plead and establish adverse possession . g

E. Acquisition of Certain Areaat Ayodhya Act, 1993 - S. 8- Validity -

Held, per majority, compensation is payable only in respect ofacquisinon of
area adjacent to the disputed area, ownership of which is norln dispute —
Compensation for the disputed area is payable only after adjudication of the
dispute - Hence S. 8 cannot be invalidated on ground of impracticability of
granting compensation in respectof the dispyted area - Hgld, per Ahmadi
and Bharucha, JJ. (dissenting), for establishing compensation claim, titletothe h
acquired property has to be established before Claims Commissioner - Thus
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by virtue of S. 8, forum for adjudication of title shifted fram courts, before
which suits were pending, to Claims Commissioner - No right of appeal or
reference to civil court provided, rendering deciston of Clailms Commissioner
final, except for a remedy under Arts. 226/227 ~ S. 8 therefore, arbitrary,
unreasonable and invalid
Held'
Per majority ’

(1) Section 3 providesfor acquisition of rightsin' relationto the ‘area defined
InSecnon2(0), It doesnot sufferfromany invalidity.' (Paras 21 and 96(1)(b)]

(2) SincetheCentral Government proposesto resortto a processof negotiation
betweenthe rival claimantsafter getting the answerto the questionreferred, and if
the negotiations fail, then to adopt such course as it may ftndappropriare in the
Clrcumstances, the Specid Referencemadeunder Article 143()) of the Constitution
cannot be congtrued as an effective alternate dispute-resolution mechanism to
permit subgtitution of the pendingsuitsand legal proceedings bylhe mode adopted
of making this Reference. Therefore. the abatement.of pending suits amounts to
denial of thejudicial remedy, Thisfact aoneis sufficient to invalidatesub-section

(3) of Section4 of the Act. ! (Paras62and 61)
However, its invalidity is not an Impediment to the remaining statute being
upheldas vdid. (Para 62)

Indira Nehru Gandhi v Raj Naratn. 1975SuppSEE 1 (1976) 2SCR 347. relied on

(3) Section8is meant only for the property acquired bsolutely, other than the
disputed area, being adjacent to, and in the vicinity of the disputed area, The
disputed area being taken over by.the Central Government only as a statutory
receiver, there is no question of payment of compensation for the same as it is
meant to behanded over to thesuccessful party in thesuits, interrns of the ultimate
judicial verdicttherein.for the: falrbful Implementarion of the judicial decision. The
exercise of the power under Section 8. by the Central Government is to be made
only.then in respect of the disputed area, in accordance with-the final judicial
decision, preservingstatusquo thereinin termsof Section7(2) till then.

[Paras 63and96(8))
Per Ahmadi and Bharucha,dJ. '

(1) The validity of the provisons of Section 3. by reason of whichthe whole
bundle of property and rights stands transferred to and vests in the Centra
Government, and, therefore, "of the Act itself, depends upon the validity of the
provisionsthat followit, particularly, Section4. (Para 130)

(2) The effect of Section4 of the Act is that the Sunni Wakf Board, which
administered the mosquethat was housedin thedisputed structure,and theMuslim
community lose their right to plead adverse possession of the disputed site from
1528 until 1949, if notup-to-date, considering that the idols remained in the
disputed structure only under the orders of the. courts. Instead of judicia
dlstermination of the tjtle to the dispured site on the basisof the law, the disputed
site, along with surrounding land, has been acquiredand a complex with a mosque
and aternplethereonisplanned Whatisto happento the disputedsite isto depend
upon the answer to the question posed in the Reference and negotiations based
thereon The dispute wasthat a Ram temple had stood on the disputed site and it
was demolished to- make place for the disputed structure; the question posed,
however, is: Wasthere"a Hindu templeor any Hindureligioys structure" on the
disputed site? Secondly. the salient fact as to whether the temple, if any. was

fEee s L0
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demelished to make placs for the dispuied strusture is not fo be gone into. The
disputes'asto title to-the disputed site survivefor considerationfor the purpose of
award of compensation. For this purpose title shall have to be established not
before a court of lawbut beforea Claims Commissioner to be appointed by the
Central Government, who is entitled to devise his own procedure, Sections 4
therefore, must beheld to bearbitrary and unreasonable, ' (Paral33)

More importantly, the provisionsof Section 4 of the Act, inasmuch as they
deprivethe Sunni Wakf Board and the Muslimcommunity of the right to plead and
establish adverse possession as aforesaid and restrict the redressof thelr grievance
in respect of the dispufed site to the answer to the limited questionposed by the
Reference and to negdtjations subsequent thereto, and the'provisionsjof Section 3
of the Act, which vest the whole: bundle of property and rights in the Central
Governmentto achievetthis purpose, offend the principleof secularism, whichis a
part of the basi¢ strugure of the Constitwtion, being slanted in filvour Of one
religiouscommunityasagainst another. " (Para134)

(3) Section 8 givés to the owner of any land, building, structure OF other
property which is acqiired compensation equivalent to the market vaue thereof.
Claims in that behaltjare to be entertained by a Claims Commissioner to be
appointed by the Central Government, For the purposesof establishing his claim,
the owner would have fo establish histitle to the property that has béen acquired.
The suitsin the Allahabad High Court whichabate by reason of Section4(3) relate
tothetitle of thedisputed site. In other words, the forumfor the adjudicationof the
title to the disputed site- is shifted from the courtsto the Claims Commissioner; No
right of appeal or referencetoa Civil Court is provided for with the result that the
decision.of the Claims Commissioner would be-final except for a remedy under

Articles 226/227 ofthe .Constitution. for the reasons aforesaid, Sections 4 and $

must be held to be arbitrary and unreasonable. (Parasl27 and 133)
Therefore, Sections 3, 4 and 8, which are core provisions of the Act, are
unconstitutional, . (Para136)

F. Acquisition of Certain Area at Ayodhya Act, 1993.- - Ss, 7, 6, 3 and 2(a)
& (b) - Validity, nature and effect of S. 7-  Whether secular -:M eaning of
'vest' and 'area'- Held, per majority, it isa transitory provision — Vesting of
disputed area in Central Govt. is not absolute - Central Govt. acts as a
statutory receiver with duty of maintaining status quo in the disputed area as
on 7-1-1993 and proper management and administration thereof till resolution
of disputeso as to hand over the disputed area as contemplated by S. 6 in terms
of adjudication of the dispute- Word *area’in S. 7(2) means the disputed area
alone on which Ram Janma Bhumi-Babri Masjid stood and not as defined in
§8. 3(a) l.e. the entire area specified in the Schedule — But vesting of area
adjacent to the disputed area is absolute - Central Govt. has to administer
and manage such area in accordance with S. 7(1) till its further vesting in
accordance with S. 6 -Acquisition of the adjacent area made with a view to
make the same available to the Muslim.community in case the dispute is
resolved in their favour — Pursuant to such decision excess adjacent land, if
any, liable to be returned to owners - In case that is‘not done, it would be
open to ownersto challenge the superfluous acquisition — Right of worship of
Hindus restored as was in existence on '-1-1993 and no enlarged right of
worship granted to them - S 7 not slanted in favour of any religious
community and hence not violative of secularism which is a basic feature of the
Constltution- It is-intended to check communal tension- Held, per Ahmadi

and Bharucha, JJ., as whole bundle of property and rights vest in the Central
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Govt., the same including the disputed site have to be managed by authorised
person as an interim measureuntil vesting under S, 6 takes place- Therefore,
in view of S. 7(2), the idols must beretained where they were before 7-1-1993
and pujaas carried on as before - S. 7 is of permanent nature and as such the
idols shall remain at the disputed site and puja shall contiriue for indefinite
period - Thus S. 7 is slanted in favour of Hindu community - Words and
phrases- Interpretation of Statutes- Contextual meaning
G. Acquisition of Certain Area at Ayodhya Act, 1993- S.6- Validity -

Held, permajority, while the .disputed area is being retalnedrand managed by
Central Govt. as a statutory receiver and it isi not transferable till fina
adjudication of the dispute,' the adjacent area acquired vests absolutely in
Central Govt. and there is, no inhibition in transfer thereof - Held, per
Ahmadi and Bharucha, JJ., S. 6is an enabling provision - It applies to whole
bundle of property'and rights including the disputed area — Hence al the
rightsof Central Govt. in the whole bundle of property and rights or such part
thereof as vested, shall be deemed to be transferred to the authority or body or
trustin whichit isvested - Wordsand phrases- f'Sofar as may be"
Held:

Per majority

(1) The meaning'of word ‘vest’ in Section 3 of ‘the Act has different shades
taking colour from the context in whichit is used. It does notnecessarily mean
absolute vesting'in every situation and is capable of bearing the meaning of a
limited vesting, being limited; in title as well as duration. Thus the meaning of
‘vest’ used in Section 3 has to be determinedin the light of the text of the statute
andjhe purposeof itsuse. If the vesting be absolute being unlimitedin any manner,
there can be no limitation on the right to transfer or managethe acquired property.
In the event of absolute vesting, there is no need for a provision enabling the
making of transfer after acquisition of the property, right tot transfer being a
necessary incident of absolutetitle, Enactment of Section 6 in the same statute as a
part of the scheme of acquisition of the property vesting it in the Centra]
Government is, therefore, contraindication of the vesting under’ Section 3 in the
Central Government being as an absolute owner without any particular purposein
view. | ‘(Paras 41 and 21)

Maharaj Singh v. Sateof U.R, (1977) 1SEC 155' (1977) 1 SCR 1072, reliedon

Between Sections 6 and 7, it is Section 7 whichiimposes a greater restriction
on the power of Central Government. Section 7(1) provides that in spite of any
contrary provision in any contract or instrument or order of any court, tribunal or
other authority, from the commencement of this Act, the management of the
property vested in the Central Government under Section 3 shall be by the Central
Government or by'an authorised person, so authorised by the Government on its
behalf and none else. This provision expressly supersedes any "earlier provision
relating to the management of the property so vested;in the Central Government.
Section 7(2) mandates that in managing the property so vested in the Central
Government, the.Central Government or the authorised person shall ensure
maintenance of tht status quo "in the area on which. the structure (including the
premises of the inner and outer courtyardsof such structure), commonly known as
the Ram Janma Bburni-Babri Masjid, stood". The constructionthat the word 'area
used in thisexpression has the same meaning as in the definition contained in
Section 2(a), that i, the entire area specifiedin the Schedule to the Act cannot be

saccepted. Section 3, itself saysthat the definitionstherein givethe meaning of the
" words defined "unless the context otherwise requires;. The context in Which the

°
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word ‘area’ is usedin the expressionin Section 7(2) gives the clear indicanon that
Its meaning Is not the,"game as in Section 2(a) to mean the entire areaspecified in

the Sehedule sings thi-prords which FQUOW qualify its meaning confining it only (o
the site on which this structure, commonly known as the Ram JanrnaBhumi-Babri
Masjid stood, which gite or area is undoubtedly smaller and withm "the area
specrfiedin the Schedule" Section? is atransitory provision, intended to maintain
status quo in the dispifed area, till transfer of the property is made by the Central
Government on resolution of the dispute, Thisis to effectuate the purpose of that
transfer and to make it meaningful avoiding any possibility of frustration of the
exercise as a result of any changein the existing situation in the dispured area b
during the interregnum, Unless status quo is ensured" the final - outcome on
resolution ot the dispute may befrustrated by any change madein the disputed area
which may frustrate the implementationof the result infavour of the successful
party and render it me'aninLgless. A'direction to maintain statusquo In' the disputed
property is a well-knownmethod and the usual order made during tbe pendency of
adispute for preserving the property and protecting the interest of the true owner
ull the adjudication 1s made. A change in the existing situation is fraught with the €
danger of prejudicing the rights of the true owner, yet to be determined, This itself
15 a clear indication that the exercise made is to find out the true owner of the
disputed area, to maintain status quo therein during the interregnumand to hand it
over to thetrue owner found entitled to it. (Paras44, 24 and 45)

The vesting of the said disputed area in the Central Government by virtue of
Section 3 of the Act is limited; as a statutory receiver, with the’ duty for its d
management and administration according to Section 7 requiring maintenance of
status quo therein under sub-section (2) of Section 7 ot the Act. The duty of the
Central Government as the statutory receiver is to hand over the disputed area in
accordance with Section 6 ofthe Act, interms ofthe adjudication made inthe suits
for implementation of the final decisiontherein. Thisis the purposefor which the
disputed area has been so acquired. [Para96(4)]

The power of the courtsin making further Interim ordersin the suits is'limited
to, and circumscribedby, the areaoutvidethe ambitof Section 7 of theAct, .
LPara96(5)1

The vesting of the adjacent area, other than the disputed area, acquired by the
Act 1n the Central Government by virtue of Section 3 of the Act is absolute with
the power ot management and administration thereof in accordance with 'sub-
section (1) of Section 7 of the Act, till its further vesting in any authority or other
body or trustees of any trust in accordance with Section 6 of the Act. The further
vesung of the adjacent area, other than the. disputed area, in accordance with

Saction 6 of the Ast has to be made at the time 44d in the manntr indicaled, in
Vlewof the purposeof itsacquisitien. [Para96(6)J

A reference to the comparative use of the disputed area and"the right of
worship practised therein, by thé two communities on 7-1-1993 and for a g
significant penod immediately preceding it, would indicate whether the provision
in Section 7 directing maintenance of status quo till resolution of the dispute and
the transfer by the Central Government contemplated by Section 6 is slanted
towardsthe Hindu community to render the provision violativeof the basic feature
ot secularismor therightsto equality and freedom of religion, The right of worship
of theidols had been practised by Hindu devoteesfor a long timefrom much prior
td 1949 in the Ram Chabutra within the disputed ste. That right had been h
interrupted since the actot demalition on 6-12-1992 restricting the worship of the
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idolssince then to only by one pujari, On the other hand, at |least since December
1949, the Muslims have not been offeringworshipatany place in the disputed site
though, it may turn out at the trial of the suits that they had a right to do so. Any
step taken to arrest escal ation of communal tensionas a result of the demolition of
the structure on 6-12-1992 and to achieve communal accord and harmony cannot
be termed non-secular much less anti-secular or against the concept of secularism
— acreed of thendian peopleembeddedin theethos; (Paras46, 47 and 48)

Even .asAyodhya is said ro be of.panicu!ar significance to the Hindusas a
place of pilgrimage because of the ancientbelief that Lord Ramé was born there,
the mosgue wasof significancefor the Muslim community as an ancient mosque
built by Mir Bagi in 1528AD.. Asa mosque, it wasa religiousplace of worship by
the Muslims. Thisindicatesthe comparativesignificanceof the disputedsite to the
two communities and also that the impact of acquisitionis equally on the right and
interest of tbe Hindu community, Therefore, the argument thaf the statute as a
whole, not merely Section 7 thereof, is anti-secular being slanted in favour of the
Hindusand against the M uslimscannot be accepted. ¥ (Para51)

Section 7(2) of the Act freezes the situation admittedly} in existence on
7-1-1993 which was a lesser right of worshipfor the Hindu devotees than that in
existence earlier for a long time till the demolition of the disputed structure on
6-12-1992; and it does not create a new situation more favourable to the Hindu
community amounting to conferment on them of a larger right of worshipin the
disputed site than that practised till 6-12-1992. Maintenance ofstatus quo as on
7-1-19.93 doesnot, therefore, confer or have the effect of granting to the Hindu
community any further benefit thereby. The personsresponsiblefor demolition of
the mosque on 6-12-1992 were some miscreants who cannot be identified and
equated with the entire Hindu community and, therefore. the act of vandalism so
perpetrated by the miscreants,cannot be treated as an .act of the entire Hindu
community for the purpose of adjudging the constitutionality of the enactment.
Strong reaction against; and condemnation by the Hindusof dernolition of the
structure in genera bears eloquent testimony to this fact. Another effect of the
freeze imposed by.Section 7(2) of the Act is that it ensurestha. there can be no
occasion for the Hindu community to seek to enlarge: the scope of the practice of
worship by themas op 7-1-1993during the interregnum till the final adjudication
on (he bagis that, \g fact & larger right of wership by them was in vogus up to
6-12:.1992. The provision does not curtail practice of right of worship of the
Muslim cornrnunuy-In the disputed area, there having been de facto no exercise of
the practice or wgrship by them there at least since December 1949; and it
maintainsstatusqyo by the freezetothe reducedright of worshipby the Hindusas
in existenceon 7-121993. However, this freeze enacted in Section 7(2) appearsto
be reasonableand jgst in view of the fact that the miscreantswho demolished the
mosqueare suspected to be personsprofessingto practise the Hindu religion. The
Hindu cornmunttyjnust, therefore, bear the cross on its chest, for the misdeed of

the miscreantsreasonably suspectedto belongto their religiousfold.
g "(Par as52and53)

The acquisltio?a of properties under the Act affects the rights of both the
communitiesand ngt merely thoseof the Muslim community. The interest claimed
by the Muslims isonly over the disputed she where the mosque stood before {ts
demolition. The objection 'of the Hindusto this claim has to be adjudicated. The
remaining entire property acquired under the Act is such over which no title is
claimed by the Muslims. A large part thereof comprisesof propertiesof Hindus of
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which thetitleis noteven in dispute. Oneof the purposes of the acquidtton of the
adjacentproperties istheer-surement of theeffective enjoyment of the disputedsite
by the Muslim community in the event of its success in the HligaiC)n; and a
acquisition Ofthe adiacent area is incidentnllo Ihe main purpose and cannot be
termed unreasonable. The“Manas Bhawan' and"Sitaki Rasoi", both-belonging to
theHindus, arebuildings which closely overlook thedisputedsite and, are acquired
becausethey are strategicin location in relationto the disputed area, The necessity
of acqulring adjacent templesor rdigious buildings in view of theirproximity to
the disputed structurearea, which forms a uniqueclass by itself, is permissible.
Even though, primafacie,. the acquistion of the adjacent areain respect of which b
thereis no disputeof title and which belongs te Hindus may appear-tobe a slant
against the Hindus, yet on closer scrutiny it is not so since it is for the larger
nationa purpose of maintaining and promoting communa harmony and in
consonance with the creed of secularism. Onceit isfound that it is permissibleto
acquirean areain excess of thedisputedareaalone, adjacent. to it, to effectuatethe

purpose of acquidtion of the disputedarea and to implement the outcome of the
final adjudication between the partiesto ensurethat in the event of successof the €

Mudim community in the disputetheirsuccess remainsmeaningful .jhe extent of

adjacentarea considered necessary isin the domainof policy and not a matter for

judicial scrutinyor agroundfor testingthe constitutiond validity of the enactment.

" (Paras 49and 57)

M. Padmanabha [yengar v. Gowt. of A.P, AIR 1990AP357; Akhara Shri Braham Butav,
Staleof Punjab, AIR 1989.P&H 198: (1988) 95 PunjLR47,approved d

However, at a later stage whenthe exact area acquired which is needed, for
achieving the professed purpose of acquisinon, can be determined, .It would not
merelybe permissible but a sodesirablethat thesuperfluousexcessareais rel eased
from acquisition and revertedto its earlier owner. The challengeto acquisition of
any part of the adjacentareaon the ground that it is unnecessary fQf achieving the
objective of settlingthedisputerelatingto thedisputedareacannot beexamined at
thisstagebut, in case'thesuperfluous areais not returned toits ownereven after the €
exact area needed for the purposeis finaly determined, it would be open to the
owner of any such property to then challengethe superflyous acquisition being
unrelated to the purposeof acquisition. Reection of thechatlengeon this groundto
acquigition at thisstage, by the undisputed owners of any such property Situatein
thevicinity of thedisputedarea, is withthereservation of thislibertyto them.

(Para 50)

Thisisthe proper perspective in whichthe statuteas a wholeand.Section 7 in
particular must be viewed. Thusthe factual foundation for; challengeto the statute
as a wholeand Section 7(2) in particular on the ground of secularism, a basic
feature of the Congtitution, and the rightsto equality and freedom of religionis
nonerlsem The statements of the Central Government soon after the demolition
on7.]2.1992and 27..12-1992 Wherein it was said that the mosoue wouldberebuilt
cannot limit the power of Parliament and are not materig for' adjudging the 9
congtitutional validity of the enactment. The validity of the. statute has to be
determined on the touchstone of the'Condtitution and not any statements made prior
to it. Thus Section 7 does not suffer from the infinnity of being anti-secular or
discriminatory to render it uncondtitutiondl. (Paras54 and 55)

(2) Thereisnointinnity in Section 6 alsoto renderit uncongitutiond.
' © (Parab8)
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Sub-section(3) of Section 6 enactsthat the provisionsof Sections4, S, 7 and
11 shall, so far as may be, appty in relation to such authority or bodyor trusteesas
they apply in relation to the-Central Government. The expression"so far as may
be' isindicativeof thefact that all or any of these provisionsmay or may not be
applicableto the transfereeunder sub-section (1). Thisprovidesfor the situation of
transfer being made, if necessary, at any stage and of any part of the property, since
Section 7(2) is applicableonly to the disputed area. The provision however does
not countenance the dispute remaining unresolved or the situation continuing
perpetualy. The embargo on transfer till adjudication, and in terms thereof, to be
read in Section 6( 1), relatesonly to the disputedarea, whiletransfer of any part of
the excess area, retention of which till adjudication of the disphte relating to the
disputed areamay not be necessary, is not inhibitedtill then, since the acquisition

.of the excess area is absolute subject to the duty to restore it to the owner if its

retentionis found, to beunnecessary. The meaningof the word 'vest' in Sections 3

and 6 has to be so construed differently in relation to the disputed area and the

excessareainitsvicinity. [ParasS6and 96(7)]
PerAhmadi and Bharucha; JJ.

In view of Sections2(a), 3 and 4(1), 'area includes the whole bundle of
movableand immovableproperty in the areapecified inthe Scheduleand all other
rights and intereststherein or arising thereout. The whole bundleof property and
rights vests, by reason of Section 4(2), in the Certral Government freed and
discharged fromall encumbrances. (Para118)

Section (1) $peaks of property vested in the Centrd Government under
Section 3. It, theretore, speaks of the whole bundle: of property and rights. The
provisionsrelating to the management and adminisiration of the whole bundle of
property and right¢ contained in Section 7 are interim provisions, to operate until
vesting under Section 6 has taken place. Section7(1) saysthat the whole bundleof
property and rights-shall be managedby the Central Government'or by a persorior
body of persons,os trustees of any trust authorised by the Central Government.
This, as Section 7(?! shows, Isthe "authorisedperson’lunder Section 2(b). Heor it
may not be the authority or other body or trusieesreferred to in Section 6(1). The
power to managethe whole bundleof property and rights maybe conferred upon
any personor bedy of personsor trusteesof any tryst even though he or they are
not required to coply with the termsand conditionsthat the Central Government
may deemfit to impose under Section 6(1). (paras J19, 129and 120)

Section 7(2) relates only to that part of the area upon which the disputed
structurestood (the disputedsite), This provisionrequiresthe Central Government
of the authorised person to ensure, in managingthe whole bundle of property and
rights, that the posinon existing on the di sputedsite before midnight on the night of
6-1-1993/7-1..1993 'is maintained. This impliesthat the Central Governmentor the
authorised personis requiredto continuewiththe pujathat was being performedon
the disputed site before.7-1-1993. Thisis provided for even though, by reason of
Section 4(2), the ordersof the court in this behalf cease to have effect. The Central
Government or the authorised person is, therefore, obliged to maintain the
"position” in respect of the disputedsite as it was before midnight on the night of
6-1-1993/7-1..1993,and it is required to do so in "managing" thewhole bundle of
property and rights, ‘This implies not only that the debris of the demolished
structure must be maintained as it' stands but also that the idols which had been

placed on the disputed site after the demolition had taken place must be retained
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wherethey areand thepujacarriedon beforethemmustbe continued."
(Paras119, 121,:122 and 125)

There.is no provison in the Act whichindicates in clear terms-what use the
wholebundleof property and rights, |ndud|ng thedisputed site, will.be put to by
the Central Government. An indication in this behalf is provided by Section 6.
SincetheAct does not spell out the use to whichthe wholebundleof-property and
rightsis intended to be put and Since the provisions of Section 7 are applicable
even to the authority or body or trustin which the Central Government may vest
thewholebundleof property and rightsor any part thereof under theprovisionsof
Sections, it is possible to read the provisions of Section 7 as beingof a permanent
nature. The Act read by itself, therefore, suggests thatthe idolsshall remainon the
disputed site for an indefinite period of' time and puja shall continue to be
performed beforethem. Section 7(2), thus, perpetuates the performance of pula on
thedisputed site. Noaccountistakenof thefact that the structurethereon had been
destroyed in"amostreprehensible act. The perpetrators of thisdeed struck not only
againg a place of worship but at the principles of secularism,democracy and the
rule of law ...". (White Paper, paral.35.} No accountis takenof the fact that there
isadisputein respect of thesiteon which Pujaisto be performed; that, as statedin
the White Paper, until the night of 22-12-1949/23-12-1949, when the idols were
placedin thedisputedstructure, thedisputed structure washeing usedas a mosgue;
andthat theMuslimcommunity hasaclaimtooffernamaz thereon. |

(Paras 123,126 and 139)

Thesubmisson that what had happened at Ayodhyaon 6-12-1992, could never
happen againoverlooks thefact that the IndianPenal Codecontainsprovisons in
respect of offences relatingto religion. Thosewho razed the disputed structureto
the groundon 6-12-1992, werenot deterred by these provisons. Otherssimilarly
minded are aslittlelikely to bedeterred by the provisons of the Placesof Worship
Specid Provisions Act. (Para139)

Section 6 is an enablingprovison, Whenthe vesting takes placein respectof
the wholebundleof property andrights or of any part thereof, all the rights of the
Central Government inthe wholebundieof property and rightsor suchpart thereof
as has been vested, shall be deemed to be trandferred to the authority or body or
trustinwhich it isvested. . (Paral23)

The provisons of Section 6 apply to the wholebundleof property and rights;
that isto say, they apply also to the disputed site. The disputed site-may aso be
vested in an authority or body or trust that is willing to comply withthe termsand
conditions that the Central Government mightthinkfit to impose, Thosetermsang
conditions are not specifiedin the Act, nor is thereany indication in that behalf
avalable. Theonly regtriction imposed upon suchauthority or body or trust, apart
fromthetermsand conditions that the Central Governmentmay think tit to impose,
arethose provided in'Section’ 7. Thisis set out in Section 6(3). The provis'ons of
Sestions 4, ¥ and 11 whish ars also mentionsd in Sestion 6(3) are provlsmnﬁ thet
empower and protecttheauthority or bodyor tr usst. (Paral24)

H. Acquisition of Certain Area, at Ayodbya Act, 1993 — Leglslatlve
competence- Held, per,mgjority, Act fallsunder Entry 42 of List M and not
under Entry 1 of List Il Seventh Schedule to the Constitution and hence
Parliament is competent to enact - Congtitution of India, Sch, VII List Ul
Entry 42 and List Il Entry 1
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Held
Pet mgjority j
a The legislative competence is tracesble to Entry 42, List INand the State of
Uttar Pradesh being under President'srule at the relevant time, the legislative
competenceof Parliament, in thecircumstances, cannot be doubtéd. That apart. the
pith and substance, of the legidation is "acquisition of property" and not ‘public
order' under Entry | of List Il of Seventh Scheduleto the Congtinnion, The
comprehensive Entry 42 inList 11l as a result of the Consutution (Seventh
Amendment) Actleaves no doubt that an acquistion-Act of this: kind fallsclearly
b within the ambit-of" this entry and. therefore, Parliament has the legidlative
competenceto enact thislegrslation. (Para30)
Sateof Bihar v, Maharajadlnraja Sr Kameshwar Sngh: of Darbhanga, 1952 SeR 889:
AIR 1082 SC 232: Deputy Commissioner and Collector V. Durga Nath Sarma, (1968) 1
SCR561: AIR;1968 SC 394, reliedon
- PerAhmadi and. Bharucha, JJ. ¢

C Theargumén{ﬁha( the Act waspublic order legidation and, therefore, beyond

the competence of Parliament is very plausible. However, it is’ not necessary to
discussthisrnatter.i ‘ (paraisd)
I. Constitutioff of India — Art. 143(1)- Reference- Court can decline
answer the question posed in Reference 1 of 1993 on Ram Janma Bhuml-Babl'i
Masjid issue —3Reference of question whether a Hindu: temple/religious
structure existed?grior to construction of the disputed structure on the disputed
d site- On the hasis of the Court's opinion,on the question, Central Govt.
proposing to iniliate negotiations witb the rival' claimants - Held, per
majority, Reference becomes superfluous, S. 4(3) of Acquisition of Certain
Area at Ayodhya Asty 1923 hivinl been declared invalid resulting In revival of
the pending suits and legal proceedings wherein dispute bas to be adjudicated
- Hence answer. {o the question posed in the Reference deciined - Held, per
Ahmadi and Bharucha, JJ. (concurring), the Act and the Reference opposed to
e secularism and unconstitutional — Govt. proposss to use the Court'sopinion In
tbe Reference as basis for negotiations between the parties and does not
propose to settle the dispute on the basis of the opinion-  Court not competent
to decide such question whichb would be based on expert evidence- Moreover,
opinion may incur celtlclsmof one or botb the communities whose in‘erests are
involved in the issue on ground of not being beard o,rallowed to put es..Jence
Held :
Permajority
Inthe view takenon thequestion of validity of the Acqyisition of Certain Area
at Ayodhya Act, 1993and as a resultof upholding the validity of the entire statute,
except Section 4(3) thereof, resulting in reviva of the pending suits and legal
proceedings wherein the dispute between the parties has to be adjudicated, the
Reference made under Article 143(1) becomes superfluous and-unnecessary For
9 thisreason, it is unnecessary for the Supreme Court to examine-themeritsofthe
submissions madeon themaintainability of this Reference, Accordingly the answer
to thequestionunder Reference isdeclinedand returned. (Para 83)
Per 4 hmadi and Bharucha,JJ. (concurring)
The SupremeCourtisentitled to declineto answera questionposed to it ynder
Article 143if it considersthat it is not proper or possibleto do so, but it must
h indicate its reesons. The Reference must not be answered. for the following
reasons. (Paras 147 and 148)
& * )
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Special Reference No. J of 1964, (1965) 1 SCR413: AIR 1965 SC745; Special Courts
Bill. 1978, Re' (1979) 1 SEC 380" (1979) 2 SCR476, reliedon
The Act and the Reference, favour one religious community and disfavour
another; the purposeof the Referenceis, therefore, opposedto secularismand is
uncongtitutional. Besides, the Reference does not servea congtitutional pL(Jr sei49)
, a
Secondly, thefifth recital to the Reference statesthat.’;the Central Government
proposesto settlethe said disputeafter obtainingtheopinion of the Supreme Court
of Indiaand in termsof the said opinion”, It is clear that the Central Sovernment
does not proposeto settle the disputein termsof the Court'sopinion. It proposesto
usethe Court'sopinionas a springboard for negotiations..Resolution of the dispute
as aresult of such negotietions cannot be said to be a resolution of the dispute"in
termsof the said opinion", Evenin thecircumstancethat the SupremeCourt opines
that no Hindu temple or Hindu religious structure existed on the disputed site
before the disputed structure was built thereon, there is no certainty that the
mosguewill berebuilt. (Paral1sQ)
Thirdly, thereis the aspect of evidencein relationto the questionreferred. It
cannot be said that a court of law is not competentto decidesuch aquestion, It can
be doneif expert evidenceof archaeologists and historiansisled, and is tested in
cross-examination. The, principal protagonists of thetwq stands are not appearing
in the Reference; they wal neither lead evidence nor &rd¢s-éxaniingé; The léarned
Solicitor General stated that the Central Government wouldlead no evidence, but it
would place beforethe Court the material that it had collected fromthe two sides
during the course of earlier negotiations, The Court being ill-equipped to examine
and evaluate such material, it would haveto appoint expertsin the field to do so,
and their eval uationwouldgo unchalenged. Apartfrom the inherentinadvisability
of renderinga judicial opinionon such evauation, the opinion would be liable to
thecriticismof oneor both sidesthat it was renderedwithout hearingthem or their
evidence. This would ordinarily be of no significancefor they had chosen to stay
away, butthisopinionisir.tended tOcreateapublicclimatefor negotiations and the
criticism wouldfind the publicear, to say nothingof the fact thet it would impair
the SupremeCourt's credibility. Ayodhya isa stormthat will pass. Thedignity and
honour of the SupremeCourt cannot becompromised becauseof it. .
(Parag:131 and 152)
No observation made.in this context is a reflectionon the referring authority.
The Court has the highest respect for the officeof the Presidentof Indiaand for its
present incumbent; his secular credentials arewell known. ' (Para153)
J. Constitution of India- Preamble and Arts. 25, 26, 14, 15, 16, 27, 28, 30,
51-A,300-Aand 356- Secularism- Concept and object of - A basic feature
of the Congtitution -  Seculartsm isonefacet of right to ,equality
. K. Constitution of India - Arts. 25 and 26 - Compulsory acquisition of
place of religious worship viz..Mosque - Constitutionality - Held, per
majority, a mosque can be compulsorily acquired by Govt. in exercise of its
sovereign or prerogative power, which isindependent of Art. JOO.A or Art. 31
(asit stood before its omission) — Status of mosque in secular-India is same as
and not higher than that of places of worship of other religions such as temple,
church etc. - Right Of worship does not include right of worship a any and
every place or worshlp - What Is protected under Art. 25 is the religious’
practice which forms an essential and integral part of religion - If
significance of the place of the religiousworship viz. the mosque is'such that its
acquisition would result in extinction of right to practise religion itself, then
only acquisition would be invalid — Held, per Ahmadi and Dharocha, JJ.,

. oveeas

Q

(9]

o

@

f

9

h



SCCOnlineWeb Edition. Copyright © 2019

Page16

Monday, August5.2019

Printed For: Mr. Naghiketa Joshi
SCC Online Web Edition: http:/Aww.scconline.com
TruePrint™  source: Supreme-Court Cases

ISMIAIL FARUQUI v. UNION OF INDIA 375

where members'of majority community make claim upon place of worship of
minority commudity and createdpubllc disorder, State acquisition of the place

of worship to préserve public order, in the circumstances would be against the
grlg(czlg)le of secql_arism - Eminent domain - General Clauses Act, 1897,
X -8

Held: :
Permajority
It is clear' froth the condtitutional schemethat it gua’anteas equality in the
matter of religiop to al individuas and groups irrespective of their faith
emphasising that Yhere is nordigion of the State itsdf. The',Preamble of the
Condtitution read in particular with Articles2Sto 28 emr)hassathls aspect and
indicates that it is in this manner the concept of seculansmembodied inthe
congtitutional schéme asacreed adopted by thelndian peoplehasto be understood
whileexamining the constitutionalvalidity of any legislation onthe touchstone of
the Constitution. The concept of secularism is one facet of the: right to equality
wovenas thecentral goldenthreadin thefabricdepictingthe patternof thescheme
in our Condtitution. “The purposeof law in plural societiesis not the progressive
assimilation of the'minorities in the maoritarian milieu. Thiswould not solve the
problem; but would vainly seek to dissolveit." Thetrue conceptof secularism, and
the role of judiciary in a plurdist society, as also the duty, of the court in
interpreting such alaw, haveto bekeptin mind. (Paras37, 38 and 39)
“Law ina Pluralist Society” by-M.N.Venkatachdiah, J., relied on
SR Bommai v. Union of India, .(1994) 3 SEC 1, reliedon
Kesavananda Bharati v. Sate of Kerala, (1973) 4 S€€225 : 1973Supp SCR 1; Indira
Nehru Gandhi v. Raj Narain; 1975 Supp SEC 1 : (1976) 2 SCR' 347; S.P. Mittal V.
Union of India, (1983) |SCC 51 : (1983) t SCR729, cited
Article 2Sdoes not containany reference to property unlikeArticle 26 of the
Condtitution. Therightto practise, professand propagate religion: guaranteed under
Article 23 of the Constitution does notnecessarily include the right to acquireor
ownor possessproperty. Similarlythisright does not extendto theright of worship
a any and every placeof worship so that any hindrance to worship at a particular
place per se may infringethe religiousfreedom guaranteed under Articles2S and
26 of the Condtitution. The protection under Articles2S and 26 is to religious
practicewhich formsan essentid and integral part of the religion. A practicemay
be a religious practice but nqt an essentia and integral part of practice of that
religion. While'offer of prayer or worship is a religious practice, its offering at
every location where such prayers can be offered would not be an essential or
integral part of suchreligious practice unlessthe placehasa particular significance
for that religionse astoforman essentia orintegral part thereof. Placesof worship
of any religion having particular Sgnificance for that religion, to make it an
sovenual or intsgral part of the religion, stand on a different footing and haveto be
treateddifferently and morereverentidly. (Paras77 and 78)
Acliarya Maharajshri Narendra Prasadji Anandprasadft Maharaj v. Sate of Gujarat,
(1975) 1SCC 11 : (1975) 2 SCR317, relied on
RajaSuryapalsingh v. U.P. Govt., AIR1951 All 674: 1951 AllU 365 : 1951AWR (He)
317, approved
SUbject to the protection under Articles2Sand 26, placesof:religiousworship
like mosques, churches, templesetc. can be acquired under the: State's sovereign
power of acquisition. Suchacquisition per se does not violateeither Article 25 or
Article 26. The -decidons relating to taking over of the management have no
bearing on the sovereign power of the State to acquire property, The power of
acquisition is the sovereign or prerogative power of the State to acquire property.
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Such power exists independent of Article 300-A or the earlier Article 31 of the
Condtitution which merely indicatethe limitations on the power of acquisition by
the State. (Paras74 and 72)
ChiranjitLal Chowdhuri v Union of India, 1950 SCR 869 ; AIR 1951 SC 41; State of
W.B. v.Subodh Gopal Bose, J954SCR 587: AIR J954 SC 92; Khajamian WakfEstates

v 'Sateof Madras, (J970) 3 SCC:S94: (J971) 2 SCR 790, relied on
Section 3(26) of the General Clauses Act comprehends the.categories of
propertiesknowntoIndianLaw. Article367adoptsthissecularconceptof property
for purposesof our Congtitution. A temple, church or mosgueetc. are essentially

immovable properties and subject to protection under Articles 25 and 26. Every
immovable property is liable to be acquired. Viewedin the proper perspective, a
mosgue doesnot ¢njoy any.addidonal protection, unique or special.status, higher
than that of the places of worship of other religions in secular Indiato make it
immunefrom acquisition by exerciseof the sovereignorprerogative power of the
State. A mosqueis not an essential part of the practiceof the religionof Islam and
nama; (prayer) by Muslimscan-be offered anywhere, even in open, Accordingly,
its acquisition is not prohibited by the provisions in the Condtitution of India.
Irrespectiveof the status of a mosque in an Islamic country for the purpose of
immunity from acquisition by the State in exercise ofthesovereign power, its
status and immunity from acquisition in the secular ethos of India under the
Condtitution is the same and equal to that of the places of worshipof the other
religions, namely, church, templeetc. It is neither more nor Jess than.that of the
placesof worshipof the other religions. Obvioudy, the acquisition of any religious
place is to be made only in unusual and extraordinary stuarions for a Iarger
national purpose keeping in view that such acquisition should not result in
extinctionof therightto practisethe religion, if the significanceof: that place be
,such. Subject to this condition, the power of acquisition |savailablefor a mosque
like any other place of*worship of-any religion. The right to worshipis not at any
and every place, so long as it can be. practised effectively, unless the right to
. worship at a particular place is itself an integral part of that right. Under the
Mahomedan Law'applicablein India, title to a mosque can be lost by adverse

possessi on. . (Paras81 and 82)
Mullas Principles of Mahomedan Law, 19thEdn., by M. Hidayatullah - Section 217,
relied on

Muthialu Chetti v.BapunSaib, ILR (1880) 2 Mad 140: 5 Indlur 23: 2 Weir 68; Sundram
Chelf; v. Queen, ILR' (1883) 6 Mad 203 : 2 Weir 77 (FS); Mosque known as Mas)id
Shahid Eanj v. Shiromani Gurdwara Parbandhak Comminee, Avitsar ; AIR 1938 Lah
369 : 40 PLR 3]9; Mosque known as Mas)id Shahid Oanj v. Shiromani Gurdwara
Parbandhak Oommtee Amrusar, AIR 1940 PC 1J6: 44 CWN 957. : 67 1A 251,
approved

PeT Ahmadi and Bbarucha, 1.

Secularismis a-part of the baste features of the Conditution. fArticle 25(1)
protectsthe rightsof individuals. Exerciseof theright of the individual to profess,
practise and propagate'religion is,subjectto public order. Secularismis absol ute;
the State may not tréatgeligions differently on the groundthat public order requires
It. The principleof seculansm illumines the provisions of Articles 15and 16.

(Paras135, 143and 144)

Commisstonet; Hmdu Rehg:ous Endowments, Madras V. S Lakshmindra Thatha
Swamiar Of i Sh:rur Mutt., (954 SCR ]005: AIR J954 SC 282; SR. Bommat v. Union
oj India, (1994) 3. §€C i }(esavananda Bharat! v. Sateof Kerala, {1973) 4 $CC 195
1973 SuppSCR J, relledon

Indira NehruGandhi v ‘Raj Narain, 1975 Supp SeC] : (1976) 2 SCR 347; ! cited
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Secularism is:given pride'of place inthe Constitution. The object isto preserve
and protect alir,figlons, to place all religious cornmumhesion a par. When,
therefore, agherenys of the religionof the majority of Indian¢itizens makea claim
upon and assail the place of worship of another religion and, by dint of numbers,
create conditions.ahat are conducive to public' disorder, it isithe constitutional
obligation ofthe State to protest thal plase of wership and 10 preserve public erder,
using for the purposesuch meansand forcesof law and order as-are required, Tt is
impermissibleunder the provisions of the Constitutionfor the State to acquire that
place of worshipto preservepublic order. Tocondonethe ecquisitionof a place of
worship in such circumstances is to efface the principle of secularism from the
Condtitution. . . ' ; . (Para 140)

If the title to the pIaceOf worshipisin disputein a court of law and public
order isjeopardised, two coursesare open to the Central Government, |t may apply
to thecourt concerned to be appointed Receiver of the place of worship, to hold it
secure pending the final adjudication of its title, or it may enact legislation that
makesit statutory Receiver of the place of worship pending the adjudicationof its
title by the court concerned. In either event, the Central Government would bind
itself to hand over the place of worship to the party in whose:favour il title i
fournd.’ (Para 141)
, L. Interpretation of Statutes - Litera construction -  When should not
be adopted

A construction which the language of the statute.can bear and promotes a
larger national purpose must be preferredto a strict literal construction tending to
promotefactionalismand discord. ' (Para64)

R.M/13649/C
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effect, therefore from Deoember 1949till 6 12-1992 the structure had
not been used asamosque

6. The movementto constructa Ram Temple at the site of the disputed
structuregathered momentum in recentyearswhichbecame-a matter of great
controversy and a sourceof tension. Thisled to severa parleysthe detailsof
whichare not very materiafor thepresent purpose, These parleys iftvolving
the VishwaHindu Parishad (VHP) and the All India Babri Masjid Action
Committee (AIBMAC), however, failed to resolve the ‘dispute. A new
dimension wasaddedto the campaign for construction of thé templewiththe
formation of the Government in Uttar Pradeshin June 1991 by the Bhartiya
JanataParty (BJP) whichdeclared its commitment to the congtruction of the
temple and took certain steps like the acquisition of land adjoining the
disputed structurewhile leaving out the disputed structure itself from the
acquisition. The focus of' the temple congtruction movement from October
1991 was to'start construction of the templeby way of kar sewa on the land
acquired by the Government of Uttar Pradesh while leaving the disputed
strueture intaet, This attempt did not succesd and there was litigation in the
Allahabad High Court as well as in this Court. There, was & call for
resumptionof kar sewafrom 6-12-1992 and the announcement made by the
organisers wasfor a symbolickar sawa without violation Of the court orders
includingthose madein the 'proceedings pendingin this Court. In spite of
initial reports from Ayodhya on 6-12-1992 indicating an‘air of normalcy,
around midday a crowd addressed by leadersof BJP, VHP, .etc., climbed the
Ram JanmaBhumi-Babri Magjid (RIM-BM) structure and started daimaging
the domes. Within a short. time, the entire structure Was. demolished and
razed to;the ground. Indeed, it was an act of "nationad ame'. What was
demolished was not merely an ancient sructure; but the faith of the
minorities in thesenseof justiceand fairplay of majority, It:shook their faith
in the rule of law and corgtitutional processes, A five-hundred.year-old
structure which was defenceless and whosesafety was a sacred trust in the
handsof the State Government wasdemo)ished, '

7. After refaring to the detailsen this tragedy, the.White Paper in
Chapter| on 'Overview' concludes thus:

"1.35 The demolition of the Ram Janma Bhoomi-Babri Masjid
structureat Ayodhya .on 6-12-1992 was a most reprehensible act. The
perpetrators of thisdeed struck.notonly against a place of worship, but
also at the principles of secularism, democracy and.the rule of law
enshrined in our Congtitution. | na moveas suddenasit was shameful, a
few thousand people managed to outragethe sentiments of millions of
Indians 6f all ¢omunities who have reasted to this incident with
anguishand dismay.

1.36 What happened on 6-12-1992 wasnot a failureof the systemas

.awhole, nor of the wisdominherent in India's Condtitution, nor yet of
the power of tolerancebrotherhood and compassion that has so vividly
informed the' li‘fe of independent India. It was, the' Supreme Court
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obsarved on that day, ‘a: great pity that a congtitutionally eected

Government could not discharge its duties -in a mater of this
sengtiveness and megnitude. Commitments to the: Court and g
Condtitution, pledges to Parliament and the people. were simply cast
adde. Therein lay thefalure, thereinthebetrayd.

1.37Today Indiaseeksto heal, and'not reopen its wounds; to look
forward with hope, and not backwards withfear; to reconcile reason with
faith. Above al, Indiais determined to pressahead with"the National

Agenda, undeterred by aberrations.” b

8. It may be mentioned that astructure calledthe RamChabutra stoodon
thedisputed sitewithin thecourtyard of thedisputed structure. This structure
aso wag demolished on 6-12-1992 (Appendix-V to the White Paper).
Worship of the idolsingaled On the Ram Chabutra by Hindu devoteesin
genera), it appeara.had been performed for a consderable period of time
without any objection by the Mudims to its worship at that place, priorto €
the shifting of theidols fromthe Ram Chabutra to the disputed structure in
December 1949. As a r.esultof demdlition of Ram Chabutra also on
6-)2..)992, the worship by Hindus in generd even at that place was
interrupted. Thereai\ftgr the worship of idolsis being performed only bya
priest nominated for;the purposewithout accessto the public.

9.A brlefra‘ererfce to certainsuitsin thisconnection may nOw be made.
In ]950, two suits'were filed by some Hindus, in one of these suits in
January' 1950. the] énal court’ passed interim orders whereby the' idols
temained at the placs whare thay were installed in Decambar 1949 and thair
pujaby the Hinduscontinued. Theinterim order wasconfirmed by the High
Court in April 1955:0n 1-2-1986, the DistrictJudgeordered the opening of
thelock placedon a.gnll leading to the sanctum sanctorurn of the shrinein e
the disputed structure and permitted pujaby the Hindu devotees In 1959,a
suit wastiled by the-Nirmohi Akharaclaimingtitleto thedisputed structure.
In J98l, anothersuit; wasfiledclaimingtitleto thed (Isputed structureby the
Sunni Centrd WakF'Board. 1n.1989, Deoki Nandan Agawal, as the next
friend of the Deity filed a title suit in respect of the disputed: structure. In
1989, the aforementioned suitswere transferred to the Allahabad High Court
and were ordered to be heard together On 14-81989, the: High Court
ordered the maintenance of status quo in respect of the dlqauted structure
(Appendix-l to the White Paper). As earlier mentioned, it is Stated in para
).2 of theWhitePaperthai:

“... interim orders in these civil suits restrained the parties from

removing theidolsor'interfering withtheir worship. In effect, therefore,

from December 1949till 6..12.1992 the structurehad not beenused asa
mosque.”

10. Prior to December 1949 when the idols were shifted into the
disputed structure fromtheRam Chabutra, worship by Hindudevotees at the
Ram Chabutra for a long time without any objection fromMuslimsisalso |,
beyond controversy. A controversy, however, is raised about use of the
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disputedstructure asamosaue from 1934to December 1949. Oneversion is

that after some'disturbance, in 1934, the use of the disputed structure as a

a mosquehad been stopped from 1934 itself and not merely‘from December

1949. The other side disputes the aleged disuse'of the mosque for prayers

prior to December 1949. The stand of the Uttar Pradesh Government in the
suitswasthat the placewas usedas a mosque till 1949.

11. Asaresult of the incidents at Ayodhya on 6.12-1992, the President

of India issued a proclamation under Artiele 356 of the Constitution of India
b assuming to himself all thefunctionsof the Government of Uttar Pradesh,
dissolving the U.P. Vidhan Sabha, The White Paper in Chapter I mentions
the 'Background' and therein it isstatedas under:
, “2.1 At thecentreof the RJB.BM digpute is the demand voiced by
Vishwa Hindu Paishad (VHP) and its allied organisations for the
regtoration of a sitesaidto bethe birthplace of Sri Ramin Ayodhya Till
¢ 6-12-1992 thissite Was occupied by the structure erected in 1528 by
'Mir Bagi' who clamed to have built it on ordersof the first Mugha
EmperorBabar, Thisstructure hasbeendescribed in the old government
records as Magjid'Janmasthan. It is now commonly referred to as Ram
Jenma Bhumi-Babri Masjid,
2.2 The VHPand its alied organisations base their demand on the
d assertion that thissite is the birthplace of Sri Ram and a Hindu temple
commemorating” this site stood here till it was destroyed on Baber's
command andaMagid waserected initsplace. Thedemand of theVHP
,has found support from the Bhartiya Janata Party (BJP). The
* congdruction of a Ram temple at the disputed site, after removal or
relocation of theexistinggtructure, wasa majorplank in/BJP'scamipagn
€ during dections held in' 1989 and 1991. Other major political parties,
however, had generdly opposed this demand and had: taken the stand
that while a temple should be built, the issues in dispute should be
r¢s9lved eitherby negotiations or by ordersof theCourt.
2.8 Duringthe negotiations aimedat finding an amicable solutionto
the digpute, one issue which came to the fore was whether a Hindu
.temple had existed on.the site occupied by the disputed structure and
whether it wasdemolished on Babar's ordersfor the congtruction of the
Magid. It wasstatedon behalfof the Mudim organisations, as well as
by certain eminent higtorians, that there was no evidence in favour of
either of these two assertions. It was also stated by: certain Muslim
leeders that 'jf these assertions were proved, the Muslims would
° voluntarily handover the disputed shrineto the Hindus. Naturdly, this
became the central issue in the negotiations between the VHP and
AIBMAC.

* * *

2.12 The_historical debatehas thus remained inconclusive although
h much progress has been madein identifying the areasof agreement and
difference. Conclusive findings can beobtained only by ‘way of reference

-0
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to a competent authority. However, as brought- out esawhere in this
Paper the negotiations weredisrupted at a crucia phase. Now, the entire
evidence has disappearedalongwith thedisputed structure, It is tragic
and ironica that the Ram Chabutra and Kaushadya Rasoi, which
continued as places of worship during periods of Muslim' and British
rulehavedisappeared aong withthe R1B.BM structure atthe hands of
people profess ng tohe 'devoteesof Lord Ram.
" Placing of idols in thedisputed siructure

2.13 AS has;, ‘been mentioned above, Hindu structures of worship
dready existed ifi the outer courtyard of the RJB-BM structure. On the
night of 12/23-12-1949, however, Hindu" idols were placed under the
central domeof tpe maingiructure. Worship of theseidolswas startedon
a big scale from' the nextmoming. As this was likely to disturb the
pubiic peace, ithe civil administration attached the premises under
Section 145 of the Code of Crimina Procedure, This was the starting
point of awholeschain of events which ultimately led to the demolition
of thestructurefhe mai nevents of thischain havebeen summalsed in
Appendix. - 4

2.14 Soonéfter theingalation of theidolstwo civil suits Wereflled
by Hindu plaintiffs seeking to restrain the Administration fromremoving
the idolsfrom the disputedstructure or placingany redrictions in the
way of devotees intending'to offer worship. Interim injunctions were
issuedby thecivil courtto thiseffect. Theseinjunctions were confirmed
by theAllahabad HighCourtin 1955.

2.15 The Hindu idols thus continued inside the disputed Structure
since01949. Worship Of these idols by Hindus also eantinped without
interruption since 1949and._the structure was not used by the Muslims
for offering prayers sincethen. The controversy remained at a low ebb
till 1986 whenthe DistrictCourtof Faizabad ordered openingof the lock
placed on a grill leading to the sanctum sanctorum of the shrine. An
organisation caJed the Babri Magid Action. Committee (BMAC).
seeking regtoretion of the disputed shrine to the Muslims came into
beingand launched a protestmovement. TheHinduorganisations, on the
other hand, stepped up their activities to mobilise publicopinionfor the
congruction of aRam temple at thedisputed ste”

12. After the imposition of President's rolein the, State of Uttar Pradesh

as aconsequence ofthe events & Ayodhya 0N 6-12-1992, action taken by the
Central Government is detailed in Chapter VI1I of the White Paper with
reference to the communa gtuation in the country which deteriorated
sharply following thedemoalition of the RIB-BM structureon 6-12-1992 and
spread of communa violence in severd other States. Para8.11 in Chapter
VIl relating to the “ACTIONTAKEN BY °THE CENTRAL GOVERNMENT" iS as
under:

"8.11 Mention has been made above (Overview) of the decisons h

teken on 7th December by the Government to ban commune

f
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organisations, to take.srong action for prosecution. of the offences
connected with the demoalition, to fix respongbilities of various
a authorities for their lapses relating to the events of : December 8, to
rebuild the demolished 'structure and to take'appropriate steps regarding
new Ramtemple. Thelast twodecisons Werefurther elaborated on 27th
Decemberasfollows:
"The Government has decided. to acquireall areasin disputein
the suits pending in the Allahabad High Court. It has also been
b decided to acquire suitable adjacent area. The acquired area
excluding the area on which the disputed structure stood would be
madeavailable to two Trustswhichwould be set up for construction
of a Ram Temple and a Mosqgue .respectively and for planned
development of thearea,
The' Government of India has also decided, to request the
c President to seek the opinionof the SupremeCourt on the question
whether there was a Hindu temple existing on the site where the
disputed structure stood. The Government has alsodecided to abide
by the opinionof the Supreme Courtand-to takeapptopriate stepsto
enforcethe Court's opinion. Notwithstanding the acquisition of the
disputed area, the Government would, ensure that the postion
d existing prior to the promylgaion of the Ordinance is maintained
until suchtimeas the Supreme Court givesits opinionin the matter.

Thereafter therightsof the partiesshall be determined in the light to

the Court's opinion”'

In pursuance of these decisons an ordinance named ‘Acguisition of
Certein Area at Ayodhya Ordinance was, issued oo 7..1-1993 for
acquisition of 67.703 acres of |and in the Ram Janma Bhoorni-Babri
Masjidcomplex. A Reference to the Supreme-Court under Article 143 of
the Condtitution wasal so madeon the sameday, Copy of the Ordinance
isat AppendiX-XV and of the Reference at Appendix-XVI.”

13. The Acquisition of Certain Areaat Ayodhya Ordinance, 1993(No.8
¢ of 1993) hasbeenreplaged by the Acquisition of Certain Arva al Ayodhya

Act, 1993 (No. 33 of 1993), the congtitutiond validity of WhICh has to be

examined by us.

14. The said Ordinance, later replaced by Act No- 33 of 1993 and the
Specia Referenceunder Article 143(1) of the Congtitution of India were
made smultaneoudy the same day on 7-1-1993. It would be appropriate at

9 thisstageto quote, in extenso, the Statement of ObjectsandReasons for this
enactment, the said Act No. 33 of 1993 and the Special Reference under

Article 143(1) of‘the Congtitution,

““STATEMENT OF OBJECTSAND REASONS

Therehas beena long-standing disputerelatingto the erstwhileRam
Janma Bhurni-Babri  Masjid structure in Ayodhya - which led to

h commund tegsxon and violence from timeto time and ultimately ledto
the destructlpn— of the disputed dructure on 6-12..1992. This was

It
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followed by- Wié{espread communa violence which resulted in large
numberof deathsz injuries and destruction of property in various parts Of
the country. The-said disputehasthusaffected the.maintenance of public
order and harmony between different communities in the country. As it
is necessary torrifaintain commund harmony and the spirit-of common
Brotherhood among 1w people of Indlig, it was considered necessary to
acquire thesite of thedisputed structure and svitable adjacent land for
setting up acongplex which could be developed 1na planned manner
wherein a Ram temple, a mosgue, amenities for pilgrims, a library,
museum and other sLitable facilities canbe set up. i

2. TF Acquisition of CertainAreaat Ayodhya Ordinance, 1993 was
accordingly promulgated by the Presidenton 7..1-1993. By virtueof the
said Ordinance the right, title and interest in respect of certainareas at
Ayodhyaspecified in the Schedule to the Ordinance stand transferred to,
and vest in, the Central Government.

3, The Bill secks to replass the aforesaid Ordinangs.
SoB, CHAVAN.

NEWDELHI;
TheSthMarch, 1993."
“SPECIAL REFERENCE

Wheress a disputehasarisen whethera Hindu templeor any Hindu
religious gdructure existed prior to the congtruction of'the structure
(including the premises of the inner and outer courtyards of such
structure, commonly known-as the Ram Janrna Bhumi-Babri Magjid, in
the area in which'the structure stood in Village Kot Ramnchandra in
Ayodhya, in ParganaHaveli Avadh, in Tehsl Faizabad Sedar, in the
district of Faizabad ofthe State of Utter Pradesh;

2. And wheress the seid areais located in Revenue Plot Nos.. 159
and 160in the said Village Kot Ramchandra;

3. And whereas the said dispute has affected the maintenance of
publicorder and harmony between different communities in thecountry;

4. And wheress the aforesaid areavestsin the Central Government
by virtue of the Acquistion of Certain Area at Ayodhya' Ordinance,
1993;

3. And whereas notwithstanding the vestingof the aforesaid areain
the Central' Government under the said Ordinance the Central
Government proposes to settle the said dispute after obtaining the
opinion ofthe Supreme Court ofIndiaand in terms ofthe said opinion;

6. And wheress in view of what has been herelnbefore stated it
appearsto methat the question hereinafter set out hes. arisen and is of
sucha natureand of such publicimportance that it isexpedientto obtain
theopinion of the SupremeCourt of Indiathereon;

7. Now, therefore, in exercise of the powers conferredupon me by
clause(1).of Article 143 of the Congtitution of India, I, Shanker Dayal
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Sharma, President of India, hereby refer the following question to the

SupremeCourt of Indiafor consideration andopinion thereon, namely:
a Whether a Hindu temple or any Hindu religiousstructure existed
prior to the congtruction of the Ram Janma Bhumi-Babri Masjid
(including the premises of the inner and outer courtyards of such
structure) in the areaon which the Sructure stood?

Sa/-
President of India

New Delhi;
Dated 7th January, 1993."

"THEACQUISMON OF CERTAIN AREA ATAYODHYA ACT, 1993
: ! (NO. 330F 1993)
c [3rd April, 1993]

AnActto prowdefor the acquisition of certainareaat Ayodhya and
for mattersconnected therewith or incidental thereto.

Whereas there has beena long-standing dispute relating to the
structure (including the: premises of the inner and outer courtyards of
such structure), commonly known as the Ram Janma Bhumi-Babri
Masjid, situated in Village Kot Rarnchandra in Ayodhya in Pargana
HaveliAvadh, in Tehs| Faizabad Sadar, in thedistrict of Faizabad of the
State of Uttar Pradesh;

And whereas the said dispute has aHected the maintenance of public
order and harmony betweendifferentcommunities inthecountry;

e And whereasit is necessary to maintainpublic order and to promote
communal harmony and the spirit of common brotherhood amongst the
peopleof India;

And whereaswith a view to achieving the aforesaid objectives, it is
necessary toacquire certainareasin Ayodhya;
Beit enacted by Parliament in the Forty.fourth Yeat of the Republic

f of Indiaastgilows:

CHAPTER |

% PRELIMINARY
1. Short: ?mle and commencement.— (1) This Act may be called the
Acquisitionof CertainAreaat Ayodhya Act, 1993.
9 (2) It shill be deemedto have come into force on the 7th day of
Jenuary, 1993,
2. Defnmons — Inthis Act unless the context otherwise requires,-
(a) ‘area' meansthearea(including all the buildings, structuresor
dt"ﬁer properties comprisedtherein) specifiedin the Schedule;
(b) *authorised person’ meansa person or body of persons or
h trustees of any trust authorised by the Central Government
UQ‘defSection e
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(©) ‘Claims Commissioner' means the Claims Commissioner
appointed under sub-section (2) of Section 8;
(d) 'prescribed' means prescribed by rulesmade underthisAct. a
CHAPTERII
ACQVISITION OF THEAREAINAVODHYA

3. Aequisition of vights in respeet ofcemain area.— On and from the
commencement. of this Act. theright, titleand interestin relation to the
area shall, by virtue of thisAct, stand transferred to, and vest in, the )
Centra Government.

4. General effect of vesting>« (1) The area shal be deemed to
include all assdts, rights, leaseholds, powers, authority and privileges
and al property, movable and immovable, including lands, buildings,
gructures, shops of whatever nature or other properties and all other
rights and interests in, or arising out of, such properties as were ¢
immediately before the commencement of this Act in the ownership,
possession, power or control of any person or the State Government of
Uttar Pradesh, as the case may be, and all registers, maps, plans,
drawings and other documents of whatever naturere ating thereto,

(2) All properties aforesaid which' have vested in'the Central
Government under Section 3 shall.by forceof suchvesting-be freedand ¢
discharged from any trust, obligation, mortgage, charge, ‘lien and all
other encumbrances affecting them and any atachment, injunction,
decreeor order of any court or tribuna or other authorityretricting the
use of such properties in any manner or appointing any receiver in
respectof the wholeor any part of such properties shall ceaseto have
any effect. e

(3) If, on the commencement of thisAct, any suit, appedl or other
procesding In respest of the right, tide and interest relating to any
propertywhich has vested in the Central Government under.Section 3, is
pending before any court, tnbunal or other authority, the same shall
abate.

5. Duty of personor State Government in charge of themanagement
oftheareato deliverall assats, etc.- (1) The Centra Government may
takeall necessary stepsto secure possession of the areawhichis vested
in that Government under Section 3.

(2) On the veding of the area in the Central Government under
Section3, the person or State Govemment of Uttar Pradesh, as the case
may be, in charge of the management of the areaimmediately before 9
suchvestingshall be boundto deliverto the Central Government or the
authorised person, al assets, regigers and other documents in their
custody relating to such vestingor where it isnet practicable to deliver
such registers or documents, the copiesof such registers or documents
authenticated in. the prescribed manner.
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6. Power of Central Government to direct vesting of the area in
another authority or body or trust.- (1). Notwithstanding.anything
contamed In Seetions 3, 4, 3 and 7, the Central Government may, if itis

. satisfied that any authority or other body, or trusteesof:any trust, set up

on or after the commencement of this Act is or are willing to comply
with such terms‘and conditionsas that Government may think fit to
impose, direct by notification in the Official Gazette, that the right, title
and interest Or any of them in relation to the areaorany part thereof,
Ingtead of continuing to vest in the Central Government, vest in that
‘authority or 'body or trustees of that trust either on: the date of the
notification or on such later date as may be specified inthenotification.

,(2) When any right, title and interest mrelation to the area or part
thereof vest I the autherity or bedy or trustees reterredto in sub-section
(1), suchrightsof the Central Government inrelation to'such areaor part
thereof, shall,.on and from the date of such vesting, be deemed to have

" becomethe rightsof that authority or body or trusteesof. that trust.

(3) The provisions of Sectionsd, 5, 7 and 11 shall, so far as may be,
apply in relation to such authority or body or trustees-as they apply in
relation to the Central Government and for this purpose, references
thereinto the 'Central Government' shall be. construed’ as references to
such authority or body or trustees.

. CHAPTER 111
"MANAGEMENT ANDADMINISTRATION OF PROPERTY

1. Ma_najgcmcm of property by Government.— (I)JNotwithstanding
anything coptained in any contract or instrument or order of any court,
tribunal or = other authority to the contrary, on'and from the
commencement of this Act, the propety vested:in the Centra
Government: under Section 3 shal be managed vby the Central
Governmentlor by a person or body of persons or trusteesof any trust
authorised.bythat Government inthisbehalf.

. (9 In" ipanaging the property vested in the Central Government
under Sectign 3, the Central Government or the authorised person shall
ensurethat the positionexisting beforethe commencement of this Act in
the areaon which thestructure (includingthe premises of the inner and
outer courtyalxrds of such structure), commonly known as Ram lanma
Bhumi.Babrl Masjid, stoed in Village Kot Ramchandra in Ayodhya, in
Pargana Haveli Avadh, in Teshil Faizabad Sadar, in the district of
Faizabad ofthe State of Uttar Pradeshis maintained.

CHAPTER IV
MISCELLANEOUS

8. Payment of amount.— (1) The ownerof any land, building,
structureor other property comprised in the areashall:be given by the
Central Government, for the transfer to and vesting inthat Government
under Section 3 of thet land, building, structure orother property, in cash
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an amount equivaent to themarket value of the land, building, structure
oother > r < > r

(2) The Centrd Government shall, for the purpose of deciding the
claimof theowneror any person havrng aclaimagaing theowner under
sub-section (1), by natification inthe Officid Gazette, gppoint a Claims
Commissioner.

(3) The Clams Commissioner shall regulate 'hisown procedure for
receiving anddeciding theclams.

(4) The owner or any person having aclaim against the owner may
meke a claimto the Claims Commissioner within a period Of ninety days
from thedateof commencement of thisAct:

Provided that if the Clams Commissoner is sars‘red that the
damant was prevented by. sufficient cause from preferring the claim
within the said period of ninety days, the Clams Commissioner may
entertain the claim withina further period of, ninety days and not
theresfter.

9. Act to overrideall other enactments.-« Theprovisions of thisAct
shall have effect notwithstanding anything Inconsistent therewith
contained inany otherlawfor thetimebeang in force or any instrument
having effect by virtue Of any law other than thisAcl or any decreé or
orderof any court, tribuna or otherauthority.

10. Penalties> « Any person whoisin charge of the management of
theareaandfailsto ddiver to theCentrd Government or the authorised
person any asset, register or otherdocument in hlscustody relaing to
suchareaor, asthecase may be, authenticeted copies of such register or
document, shall be punishable Wlth|mpr|sonmentforatermwh|ch may
extend to threeyearsor with fine which may extend to ten thousand
rupees, or withboth.

11. Protection of action'taken in goodfaitb--« Nosuit, prosecutron
or otherlegal proceeding shall lieagaing the Centrd Goveenment or the
authorisad person or any of the officers or other employass of that
Government or theauthorised person for anything which isin goodfaith
doneor intended to bedoneunder thisAct.

12. Power to make rules.- (1) The Centrd, Government may, by
notification in the Officid Gazette, make rules to carry out the
provisons of thisAct.

(2) Every rulemadeby the Centrd Government underthisAct shall
be lad, as soon as may be after it is made, before each House of
Parliament, while it isin,session, for atotd period of thirty, dayswhich
may be comprised in onesession or in two or more successive Sessions,
and if, before the expiry of the sesson immediatdy following the
sesson or the successve sessons aforesaid, both Houses agree in
making any modification in theruleor both Rousss agreethat the rule
should not'be made, the rule shdl theresfter haveeffect only in such
modified formor be of noeffect, as thecasemay be; so, however, that
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any such modification or annulment shall be without prejudiceto the
vaidity of anything previoudy doneunderthat rule.

a ., 13.Repeal andsaving.— (1) Subjectto theprovisons of sub-section
(2), the Aequisition ofCertain Area at Ayodhya Ordinance, 1993 (Ord. 8
of 1993),ishereby repeded.

(2) Notwithstanding.anything contained i lq thesaldOrdmance —

(a) the right,title and interestin relation to plot No. 242 situated
in Village Kot Ramchandra specified against.Sl, No. 1 of the

b Schedule to the said Ordinance shall be deemed neverto have
been transferred to, and vestedin, theCentrd Governmentt,

(b) any suit, gopedl or other proceeding in respect of the right,
titke and interest relating to the said plot No. 242, pending
beforeany court, tribunal or other athority, shall be deemed”
ne.ver to haveabated and suchsuit, apped or other proceeding
(mqludmg thg orgders or interim ordersof any court thereon)
shill be deemedto havebeenrestored to the position existing
immediately before thecommencement of thesaid Ordinance

(c) any -other actiontakenor thing done under that Ordinance in
refation tothe saidplot No. 242 shall be deemed neverto have

d been takenor done.

3) Notmthstandmg such reped, anythmg doneor any actiontaken
under the sa(;i Ordinance shall be deemed to havebeen done or taken
under thecorresponding provistons of thisAct.

THE SCHEDULE

[SeeSection 2(a)]

Description Ofthe Area
* *1

15. At the hearing, it was strenuoudy urged that the question of fact
referred under Article143(1) of the Congtitution is vague, theanswerto it is
by itself not decisiveof the.real controversy sincethe corequestion nas not
beenreferred; and it a so givesno definite indication of the manner in which
the Central Government intends to act after the Special Reference is
answered, to settie the dispute. It was urged that the question referred is,
therefore, academic, apart from being vague, and it does not serve any
congtitutional purpose to subserve which the advisory jurisdiction of this
Court could be invoked; that thereal objectand purpose of the Reference is
to take away a place of worship of the Muslims and give it away to the

9 Hindus offending the basic feeture of secularism; and that, therefore, we
should decline to answer-the Specid Reference. The learned Solicitor
Generd who gppeared for the Union of Indiawasasked toclarify .thestand
of the Centrd Government on this point. Initially, it was stated by the
learned Solicitor Generd that the answer to the question would providethe

h basis for further negotiations, between the different groups to settle the
controversy and the Centrd Government would then be able to decide the
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effective courseavailable to it forresolvingthe controversy. On being asked
to further clarify the stand of the Centrd Government about the purposeof
the Specid Reference, the learned Solicitor General’ made a Satement in
writingon behalf of the Union of Indiaon 14-9-1994 asunder:

"Government gands by the policy of secularism and of even-handed
treatment of all religious communities. The Acquisition of CertainArea
at Ayodhya Act, 1993, as well as the Presidentiad Reference, have the
objective of maintaining public order and promoting communa harmony
and thespirit of common brotherhood amongst thepeople of, India.

Government iscommitted to the condruction of a Ramtempleanda
mosque, but their actud [ecatlonwill be determined only aftsr the
SupremeCourtrendersitsopinion inthe Presidentia Reference.

Government will treat the finding of the Supreme Court on the
question of fact referred under Article 143 of the Condtitution as a
verdict which isfind and binding.

Inthelight of the Supreme Court's(sic) opinionand consistent with
it, Government will makeefforts to resolve the controversy by a process
of negotiations. Government is confident that the opinion of the
Supreme Court will havea sdutary effect on the attitudes of the
communities and they will no longer take conflicting positions on the
factua issuesettledby the Supreme Court.

If efforts at a negotiated séttlament a8 afaresaid do not Sucoeed,
Government is committed to enforce a solution in the light of the
SupremeCourt's opinion and consistent withit. Government's actionin
this regard will be even-handed in respect of both the communities: If
thequestion referred isanswered inthe affirmative, namdly, that aHindu
temple/structure did exist prior to the construction of the' demolished
structure, Government action will be in support of the wishes of the
Hinducommunity. If, on the other hand, the question is answered in the
negative, namely, that no such Hindu temple/structure existed at the
relevant time, then Government action win be in support of the wishes
of theMudim community.”
This statement iNwriting made by the learned Solicitor General on behalf of
the Union of Indiaformsa part of therecordand hasto be takeninto account
to indicate the purposefor which the Specia Reference under Article 143(1)
has beenmadeto thisCourt.

16. The disputeand its background are mermoned in‘paras 2.1t 2.2 and
2.3 of Chapterll of the White Paper quoted earlier. Thisis the backdropin
which the conditutional vdidity of Act No. 33 of'1993 and the
maintainability of the-Special Reference made under Artlclel43(1) of the
Congtitution of Indiahaveto be examined.

.. Validitypf Act No. 33 of 1993

17. Broadly stated, the focus of challenge to the statuteasa wholeison
the grounds of secularism, rightto equality andrightto freedom of religion.
Challenge to the aequisition of the area in eces of the disputed area is in

fiebes: Lo

S et
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additionon the g’fpdnd that the acquisition was unnecessary 'being unrelated
to the dispute .pertaining to the small disputed area within it. A larger
argument advanced on behalf of some of the partieswho have assailed the
Act with considerable vehemence is that a mosque' being a place of religious,
worshipby theMuislims, |ndependently of whetherthe acquisitiondid affect
the right to Pracd’se religion, is wholly immunefrom the State’s power of
acquisition andtae statute is, therefore, uncongiitutiond 'as violative of
Articles25 and 26 of the Congtitution of India for this reason alone. The

bothers, however; Bmited thisargument of immunity from acquisition only to

placesof specia Jsgnlflcance forming an essential and integral part of the
right to practisethe religion, the acquisition of which would result in the
extinctionof the sght to freedom of religionitself. 1t wasalso contendedthat
the purpose of '&quisition in the present case does not bring the statute
withinthe ambit'of Entry 42, List In but isreferable to Entry 1, List |1 and,
therefore, Parliamentdid not havethe competence to enact the same. It was
then urged by ‘learned counsel canvassing the :Muslim interest. that the
legislation |sulted heavily in favour of the Hindu mterastsand therefore,

suffersfrom the:vice of non-secularism and discriminatiori {n addition to
violation of the right'to freedom of religion of the Muslim community, It
was also urged. by them that the Central Government, after the Prime
Minister's statement madeon 7-12-1992, torebuild the demolishedstructure
(para 1.22 in Chapter | of the White Paper) resiled from the same and by
incorporating certain provisons in the statute has sought to perpetuate the
injustice done.ro the Muslim community by the, act of vandalism of
demolition of the structure at Ayodhya on 6-12-1992. On behalf of the
Muslim community" it is urged that the statute read in thé context of the
content of the questionreferred under Article 143(1) of the Congtinnion, asit
must be, is a mere veiled conceslment of a device adopted by the Central
Governmert to perpetuats the consequenses of the demolition of the mosque
on 6-12..1992. The grievanceof the Hindu opponents is that the mischief and "
acts of vandalism committed by a few are being attributed to the entire
Hindu community the mgjority of whomis equally hurt by, and critical of,
the shameful act. They urgethat thisdisapproval by the mgority community
is evident from the result of the subsequentelectionsin which the Bhartiya
Janata Party was rejectedat the hustings by the Hindu mgority. They aso
submitthat thefact of demolition of Hindustructures like the Ram Chabutra
and Kaushalya Rasoi Which- stood since agesin the disputedsite resultingin
interruption of even the undlsputed right of worshipof Hindys within that
areais being ignored, It is.also contended that there is no justification for
acquisition of any property in excessof the disputedareaand, therefore, the
acquisition at least of the excess area belonging, admittedly. to Hindus is
invalid.

18. On behalf of the Central Government it isurgedthat in the existing
situationand in view of the widespread communal flare-up throughout the
country on account of the events at Ayodhya on 6.12:1992, the most
appropriate course, in the opinion of the Central Government, wasto make
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this acquisition along with the Special Reference to decide the question

which would facilitate a negotiated solution ofthe problem, and'if it failsd,
to enable the Central Government to take any other appropriate actionto a
resolvethe controversy and restorecommuna harmony in the country, It was
madeclear that acquisition of the disputedareawasnot meantto'deprive the
community found entitled to it, of the same, or to retain any part of the
excessarea Whichwasnot necessary for aproper resolution of the disputeor
to effectuate the purpose of the acquidtion. It WaS submitted that an
assurance of communal harmony throughout the country was a prime b
congtitutional purposeand avoidance of escalation of thedisputeinthe wake
of the incident at Ayodhya on 6-12.1992 was an ‘essential step in that
direction, which undoubtedly promotes the creed of: secularism instead of

impairing it. It was submitted that the ‘charge levelled against the Centrd
Government of discrimination against any religious communlty or of.anti-
seculariam iswhollyunwarranted, ¢

19. Another argument advanced on behalf of the Mudim; community
was that the defences open to the minority community in the suits filed by
the other side including that of adversepossession by virtue of long posses-
sionof thedisputedsitefor over 400 yearssinceits construction.in 1528-AD
haveal so beenextinguished by the acquisition, givingan unfair advantageto
theother side. It wasalso urged that the corequestionin thedispute between  d
the partieswas not the subject-matter of the Special Referencemade under
Article 143(2) of the Congtitution and, therefore, answer to the.samewould
not result in a resolution of the' dispute between the partiesto'the suits. It
was accordingly urged, there is deprivation of the judicial .remedy for
adjudication of the dispute without the substitution of an alternaiedispute
resolution mechanism, whichisimpermissible under theConstitution. g

20. It isappropriate at this stageto refer to the'provisions of the statute
beforewedeal withthe arguments challenging itscongtitutiona vdidity. The
Statementof Objectsand Reasons saysthat thereis d long-standing dispute
relatingto the disputedstructurein Ayodhya whichled to communal tension
and violence from time to time and ultimately has led to the destruction of
the disputed structure on 6-12-1992 followed by widespread communal
violence resulting in loss of. many lives and destruction tof property
throughout the country, The sai d disputehasthusaffected the maintenance of
public order and communal harmeny in the country. Obviously, .it is
necessary to maintain and promote communa harmony and fraternity
amongst the peopleaf India. With this objective in view it was considered
necessary to acquire, the site of the disputed structure and the requisite g

, adjacent areato be ytilised in an appropriate manner. to achievethis object.
For this purpose, the Acquistion of Certain Areaat Ayodhya Ordinance,
1993 was promulgaied by the Presidenton 7-1-1993, and, simultaneoudly,
on thesameday, this-Reference wasalso madeby thePresidentto this Court
under Article 143(1)'of the Congtitution. The said Ordinance was replaced
by the Acquisition oﬁ Certain Areaat Ayodhya Act, ]993 (No. 33 of 1993)to h
the same effect. and Section 1(2) provides that the Act shall be deemed to
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havecomej mto &)rce on the 7-1-1993. The provisionsof the said Act are
nowconsidered, ...

21. Section ¥ provides for acquisition of rights in relation to the ‘areal
defined in Sectioh 2(a). It saysthat on and fromthe commencement of this
Act theright, title. and interestin relation to the area shall, by virtueof this
Act, stand transferred to, and vest in, the Centra Government. It is well-
settledthat the meaning of 'vest' takescol our frorn the contextin which it is
usedand it is notnecessarily the samein every provision or in every context.

In Materaj Singh v, Sate O UPY, it wes held: (SCR p. 1081 + SEC
pp. 16465, para16) -

"Is such' a condruction of 'vesting' in two different sensesin the
same section, sound? Yes It is, because 'vesting' is aword of dippery
import and has many meanings. The context controls the text and the
purposeand scheme project the particularsemantic shadeor nuance of
meaning. That is why even definition clauses allow themsalves to be
modified by contextua compulsions.”

The meaning of 'vest' in Section 3 andin Section 6 is of significance in the
context of the congtitutiona validity of the statute. It can vary in different
partsof the statuteor eventhe samesection, depending on the contextof its
use.

22, Section 4 then provides the generd effect of vesting. Obvioudy, the
effect of vestingwin depend on the meaning'of the word 'vest' used in
Section 3,and the kind of vesting in the present context. Sub-section (1) of
Section4 provides that the areashall be deemed to indude all assets, rights,
etc., specified therein of whatever naturerelating thereto.. Sub-section (2)
further says that all properties aforesaid which have vested in the Central
Government under SectionS shall, by force of such vesting, be freed and
discharged from al encumbrances affecting them and any attachment,
injunction, decree or order of any court or tribunal or: other authority
restricting the use of such properties in any manner or gppointing any
receiver in respect of the whole or any part of the property shall ceaseto
haveeffect. In otherwords, the effectof suchvestingisto freeall properties
aforesaid which havevested in the Central Government under Section 3 of
ali encumbrances and the consequence of any order of any'court or tribunal
of any kind restricting theiruser in any manner. Sub-section (3) of Section4
provides for abatement of, all pending suits and legal proceedings. The
meaning of theword 'vest' In Section 3 hasa bearing on the vaidity of this
provison sincethe consequence of abatement of suitsetc. provided therein is
relatableonly to absolute vestingof the disputed areawhich is the subject-
matter of the suitsand not to a Stuation where thevestingunder Section 3is
of alimited naturefor aparticular purpose, andis of limitedduration till the
happening of a futureevent. Section5 indicates the duty of the person or
State Government in charge of the management of the area to deliver an
assets etc. to fhe Centrd Govemment on such vesting.' Sub-section (1)

1(1977) | SEC 155: (1977) 1SCR 1072
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empowers the Central .Government to take all necessary steps to secure
possession of the areawhich 8 vested in the Central Government under
Section 3. Sub-section (2) obliges the person or State Government of Uttar  a
Pradesh, as the case may bg, in charge of the management of the area
immediately before suchvestingtodeliverto the Central Government or the
authorised person all assetsetc. in their custody relating to such vesting. In
short, Section 5 provides the consequentia action to betaken by the Central
Government with the corresponding obligetion of; the person or State
Government incharge of themanagement of theareato deliver possession of b
the area, togetherwith its management, to the Centra] Government, on such
vesting.

23. Then comes Section 6, which is the last section in Chap(er I, to
which detalled reference would be made later. At this stage a generd
reference toitscontents is sufficient. Section 6 containsthe power of Centra
Government to diteet vesting of the area in another authority cr body or ¢
trust. Sub-section,(1) provides that the Centrd Government may,
notwithstanding anything contained' in Sections 3, 4, Sand 7, direct by
notificetion in the Officia) Gazette, that theright, titleand interest or any of
themin reaion to thearea or any partthereof, ingtead of continuing to vest
in the Central Government, vestin that authority orbody or trustees of that
trust from the specified date, if it is satisfied thatthesame Iswillingto d
comply with such terms and conditions as the Central Government may
think fit to impose. In short, sub-section (1) empowers :the Centra
Government to transfer itsright, titleand interestor any of themin the area
or any part thereofto any authority or other body or trustees of any trust on
sueh terms and conditions as it may think fit toimpose, insteadof ‘Continuing
to retain the sameitself. Sub-section (2) provides for the consequences of the e
actiontaken under.ssh-section (1) givingrecognition to the statutory transfer
effected by theCentral Government to effectuate the purpose of such transfer
by the Central Government by declaring that the transferee would then step
into the shoesof thg?Central Government acqumng the sameright, titleand
interest in the areaor part thereof which by virtué of the enactment had
earlier vested in the Central Government, Sub-section (3) is another
consequence of thevaction taken under Sub-section (1) and provides that
Sections 4, 5, 7 and, 11, so far as may be, would apply to such- transferee as
they apply inrelation to theCentral Government. It may herebe recaled that
Section 4 relates § zo ‘the effectof vestingunder Section 3; Section 5 to the
duty of the personosState incharge of the management efthe area to deliver
possession etc. to. the Centrd Government or the athorised person; Section g
7 to the management and the adminigtration of property by the Centra
Government on itsvesting; and Section 1L givesprotection to action taken in
good faith by the Gentral Government or the authorised person or anyone
actingon its behalfunder thisAct.

24. Chapterm. contains Section 7 alonewhich would beconsidered at
length later in view of the serious chalenge made to its ‘congiituiond  h
validity, This section dedls with the management and administration of the
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property by theCentral Government, on its vesting. Sub-section (1) provides
for management of the property vested in the Central Government under
a Section 3 by the Central Government or by any authorised person, on such
vesting, notwithstanding anything to the contrary.contained. in any contract
or ingrument or order of any court, tribuna or other authority. In other
words, in spite of any contrary provison in any: contract or instrument or
order of any court, tribund or other authority, from the commencement of
thisAct, the management of the property vested in the Central Government
b under Section 3 shall be by the Centrd Government or by an authorised
person, so authorised by the Government on its behalf and.none else. This
provison expresdy supersedes any earlier provison relating to the
management of the property so vested in the Central Government. Sub-
section (2) then provides for the mannerof the management of the property
by the Central Government or the authorised person. It mandates the Central
C Government or theauthorised person, in managing the property vested inthe
Centrd Government under Section 3, to ensure; that the position existing
before the commencement of this Act “in the areaon which the structure
(including the premises of the inner and outer courtyards of such structure),
commonly known as the Ram Janma Bhumi-Babri Magid, stood" is
maintained. This means that the power of management of the Central
d Government or the authorised person under sub-section (1) of Section7 is
coupled With the duty centained in the mandate given by -sub-section (2).
The mandate is that in managing the property. so vested in the Central
Government, the Central Government or the authorised person shall ensure
maintenance of the status quo “in the areaon which the structure (including
the premises of the inner and outer courtyards ofsuch structurgj.commonly
e known as the Ram Janma Bhumi.Babri Magid; stood”. There was some
debateas to the meaning of theword *area’ in this context. One congruction
suggested was that the word ‘area’ used in this expresson has the same.
meaning as inthe definitioncontained in Section 2(a), that is. theentirearea
specified inthe Schedule to the Act. Section 2 itself saysthat the definitions
therein givethe meaning of the words defined “unless the context otherwise
requires” The context in which the word 'areal is used in the expression in
Section 7(2) givestheclearindicationthat its meaning is not the sameas in
Section.l(a) to mean the entire area specifiedin the Schedule since the
words which follow qualify its meaning confining it only to the site on
which this structure, commonly known as the. Ram Janma Bhumi.Babri
Masjidstood, whichsireorarea is undoubtedly smaller and within“the area
9 gpecified inthe Schedul€e'. ‘

25. Chapter 1V contains the miscellaneous provisons, Therein Section 8
provides for payment of amountequivalent to the market valueof ‘the land,
building, structure or other property by the Centrd Government for the
transferto, and vesting of the property in, the Governmentunder Section3,
to itsowner. Remaining part of Section 8 containsthe machinery provisions

h for payment of the amount. Section O givéd the dveriding affaat of the
provisons of nusAct onany other law or decree or order of any court,
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tribunal or other authority: Section 10provides for pendties. It saysthat any
personwhoisin chargeof the management of thearea and failsto deliverto
the Central Government or theauthorised person the possession etc, required  a
under this Act shall be punishable in the manner provided, Section 11 gives
protection to the Central Government or the authorised person or anyone
actingon itsbehalf for anythingdone or intéhdeéd to e done under this Act
in good faith. Section 12 containsthe rule-making :power of .the Central
Government to carry out theprovisions of this Act and the mannerin which
the rulesare to be made. Section 13isthelast section of the Act providing b
for repeal of theearlier Ordinance and savings.

26. Theforegoing' is a briefresume of the provisions of Act No. 33 of
1993, the congtitutional vaidity of whichhasto be examined inthe light of
the grounds of challenge. The meaning of the word ‘vest’ in Section 3 and
the kind of vesting contemplated thereby, the effect of vesting including
abatement of all pendingsuitsandlegal proceedings, according to Section4, €
the power of Central Government to direct vesting of the areaor any part
thereol IN angther autherity or.body or trust and its effect according to
Section 6, and Sectjon 7 providing for management of property by the
Central Government or the authorised personarethe provisions of particular
dgnificance for deciding the question of condtitutionality. Section 8 also is
of somesignificancejn thiscontext. d

27. Wemay now: proceed toconsider the meritsof the grounds on WhICh
theACtlsassalledasconstltutlonaIIy invaid. :

: ¥ Legidative Competence

28. Theleglslamle competence istracesble to Entry 42, Llst In and the
State of Uttar Pradesh being under President's rule at the relevart ti me, the
legidative competerice of Paliament, in the circumstances, cannot be
doubted, That apart; %he pith and substance of the legislation is:"acq.uisi tion
of property" and that falls squarely withinthe ambit of Entry 42, List M.
Competlng entry set"up is Entry 1, List 1l relating to * publ|c order".
"Acquisition of propetty and not "publicorder” is the pith and'substance of
the satute. f

29. In State of Blhal' v. Mahargjadhirgja Sir- Kameshwar Singh (If
Darbhanga- it was pointedout that wherethe dominant purpose of the Act
wasthat of transference to the State of the interests, of the proprietors and
tenure-holders of the'land, the pith and substance of the legidation wasthe
transference of ownership to the State Government and' it was an
‘acquisition” Act. In Deputy Commissioner and Collector v.,Durga Natb g
Sarma’ Bachawat, J. pointed out that a law for permanent acquigition of
property is notalaw for promoation of publichealthetc. since only thetaking
of temporary possesson of private properties can be regarded-as a law for
promoation of publichedth.

2 1952SCR889 AIR1952SC252
3 (1968) 1SCR561 : AIR J968SC3%4
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30. It is significant to bearin mind that Entry 42. List In, as it now
exists, was subgtituted by the Constitution (Seventh Amendment) Ast 19 read
a asunder:
"Acquisition and requisitioning of property.”
Before the Condtitution (Seventh Amendment) Act, the relevant entriesread

asfollows:
Listl, Entry 33: _ :
b "33. Acquisition or requisitioning of propertyfor the.purposes of the
Union."
List 1, Entry 36:

"36. Acquidition or requidtioning of property, except for the
purposesof the Union, subjectto the provisions of Entey 42 of List II1."
List1l1, Entry 42:

c "42. Principles on which compensation for property acquired or

requisitioned for the purposes of the Unionor or a State or for any other
public purpose, istobe determined, and the form and the manner in

which such compensation isto be given." '
By the amendment so made. Entry 42, List 11 .reads as extracted earlier
while Entry 33, List | and Entry 36, List Il 'have been omitted. The
d comprehensive Entry 42 in List In as a result of the Constitution (Seventh
Amendment) Act leaves no doubt that an acquisition Act of this kind fals

¢leatly within the ambitof this entry and, therefore, the legislative
competenceof Parliamentto enact this legidation cannot be doubted. This
groundof challengeis, therefore, rejected.

Secularism, Right to Freedom of Religionand Right to Equality

31. It would be appropriste now to consider the attack based on
secularism which is a basic feature of the Congtitution, with the two
attendant rights. The argumentisthat the Act reed, as a wholeis anti-secular
being danted in,favour of the Hindu community and against the Muslim
minority sinceit seeksto perpetuate demoalition of the mosque which stood
on the disputed site instead of providing for the logical just action of
rebuildingit, appropriate in the circumstances. It-isurged that Section 4(3)
provides. for abatement of aH pending suits and lsgal proceedings depriving
the Muslim community of its defences includingthat of adversepossession
for over 400 yearssince 1528 AD when the mosquewas constructed on that
site by Mir Bagi, without providing for an alternate dispute-resolution
mechanism, and thereby it deprives the Muslim community of the judicial.

9 remedyto whichit isentitledin the congtitutional schemeunder the rule of
law. It is urged that the Special Reference under Section 143(1) of the
Constitution to this Court by the President of' India is not of .the core
question, the answer to which would automatically resolve the dispute but
only of a vague and hypothetical issue, the answer to which" would not help

h intheresolutionof the disputeas alegal issue. It is also urgedthat Section 6
enables transfer of. the acquired property including thedispited area to any
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authority, body or trust by the Central Government without reference to the
real title over the disputed site. It is further contended that Section 7
perpetuates the mischief of the demolition of the. mosque by directing a
maintenance of the'status quo as on 7-1-1993 whichenablesthe Hindus to
exercisetheright of 'worshnp of somekind in the disputed sitekeeping the
Muslims totally exciude' “.om that area and this discrimination can be
perpeliated t6 ahy length oftime by the Central Government. The prevuion

in Section 7, it is u:rged has the potential of perpetudting tltis mischief.
Reference was al so'made to Section 8 to suggest that itis meaningless since b
the question of owncrshlp overthe disputed site remains to bedecided and
with the abatementgf all pending suits and legal proceedings, there is no
mechanism by which it can be adjudicated. The objection to Section 8 is
obvioudy inthecontext of thedisputed areaover whichthetitle'is in dispute
and not totheremammg area specified in the Schedule to the Act, ownership

of which is notdlspmcd The vdidity of acquidtion is also chailenged by ¢
others including those who own some of the acquired properties and in
whose case thetitle is not dlsputed Their contention 1s that acquisitien of

theirpropeny, title fo which is undispuied, is unnecessary, Parties (o the
pendingsuits whichhave.abated, other than the Sunni Central Wakf Board,
havealso challenged'thevalidity of the Act, even though on other grounds,
Violation of Articleslc, 25and 26 also is alleged on these grounds. This d
discussion, thereforefcoverstheseg rounds. ;

32. For a properconsideration of the chalenge based on the ground of
seculariam, it isappropriate to refer to the concept of secularism Jand the duty
of thecourtsin construinga statutein thiscontext.

33. The polity assured to the peopleof India by the Constitudon is
described in the Preamble wherein theword 'secular' wasadded by the42nd e
Amendment. It highlights thefundemental rightsguaranteed in Articles25to
29 that the State shall have no'religion of ifs own and all persens shall be
equally entitled to freedom of conscience and the right freely to profess,
practise and propagate religion of their own choice. In brief, this is the
concept of secularism asa basicfeature of the Constitution of Indiaand the
way of life adopted by the peopleof Indiaas their abiding faith and ¢reed.
M.C. Setalvadin'Patd Memorial Lectures- /965; on secularism, referring
to thelndian conceptof secularism, statedthus:

"The coming of the, partition emphasised the great importance of
seculariam. Notwithstanding the partition. a large Muslim minority,
congtituting a tenth of the population, continuedto be the citizens of
independent India. Therewerealso other important minority groupsof g
citizens. In the circumstances, a secular Congdtitution for independent
India, under whieh all religions could enjoy equal freedom and all
citizensequal rights, and whichcould weldtogetherinto one nation the
different religious communities, becameinevitable.

(at pages 481-82) h
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The ideal, therefore, of a secular State in the senseof a Statewhich

treats all religions alike and displays a benevolent neutrdity towards

a (hem isina way more suited to the Indian environment and climate than
that of atruly secular State. . (at page 485)

. Secularism,in theIndiancontext, must be given the-widest possible
content. It should connote the eradication of all attitudesand practices
derivedfrom or connected with religionwhich impedeour development

and retard our growthinto an integrated nation. A concerted and earnest

b endeavour, both by the State and citizen, ‘towards seculansation in
accordance with this wide concept alone lead to the stabilisation of our
democratic State and the establishment of a true and cohesive Indian
nationhood." (at pages 488 89)

34. A reference to' the Address of the President of India, Dr Shanker

Dayd Shama, & the then Vice-President of India, on “Secularism in rhe
c Indian Ethos” while delivering Dr Zaklr Hussain Memorial Lecture of
VighwaBharati, Shantiniketan, on 29.4-) 989 is useful, Therein, he referred
to the difference betweenout understanding of the word 'secular'and that in
the Westor itsdictionary meaning, and said:
“We in India, however, undersand secularism to denote 'Sarva
DharmaSamabhaav': an gpproach of tolerance and understanding of the
d equality of al religions. -
* * *
This philosophica approach of understanding, coexistence and
toleranceis I’Ce very spirit of our ancient thought.

X #
e TheYgur Veda states:
T 1 g qalfy s el
g =g watfer sty qehe
e agen FEAHE | |
f : @ : 1¢-2¢)

'‘Mayall beingslook on mewiththe eyesof a friend; May | look
on al beingswiththe eyesof afriend May we look on one another
withtheeyes of afriend.’

A very significant manifestation of secular outlook is contained in
the Prithvi Suktain the AtharvaVeda

a7 favfd agar Rarew( ArTemi gRA TRy |
This Earth, which; accommodates peoples of. different

persuasions and languages, as in a peaceful home — may it benefit
al of us.”

h mawagmmaﬁrrrggﬁﬁﬁ%wl

ro::‘ﬂ
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-0S. Kother Earth, giveto us, as yout children the capacity to
interactharmoniously; may wespeak sweetly with oneanother.

And theR‘ifg Vedaemphaticaly declares:
* All hijinanbeingsareof onerace.’
Thus a pHilosophical and ethnological composite is provided by

ancient Indiari’ thought for developing Sarva Dharma Samabhaav or
secular thoughit and outlook. This enlightenment is the true nucleus of

D

whatisr »w knownasHinduism."

Proceeding further: referring @o the impact of other religions: on the Indian
ethos, hesaid: !

"Two aspects in this regard are noteworthy. First, the initial
appearance of- Chrigtianity or ISlamor Zoroastrianism in India and their
establishment on the. mainland did not occur as a result of military

conquest or threat of conquest. These religions were given a place by

virtue of the attitude of 'accommodation and coexistence displayed by
local authoruies-  including the main religious authorities. The second
agpect is even more important ! Christianity, Islam and Zoroastrianism
brought with them spiritual and humanistic thought harmonious and, in
fact; identical to the core ideas of the established religious thQught in
India as exemplified by the basic beliefsof Vedic, Vedantic, Buddhist
and Jain philosophy." ‘

The influenceof saintsand holy personswasindicatedthus:

"Therewasnatural interest, therefore, in lslam as arevealed religion
brought forth by a Prophet of profound charisma who had faced
adversities, and in Chrigtianity, which spread the light of Jesus Christ
who had suffered a terriblecrucifixion for humanity's sake. The Quran
moreoverreferred to greatsouls such as Abraham, Isaac, Ishmael, Jacob,
Moses mentioned in the Old Tastament ofthe Chtistian faith, and Jesus,
Al-Fatiha or FatihaTo Alfathawhichisalsoreferredto as Ummul Quran
or theessence of the Quranrefersto 'Allah’ as Rab-ul-Alamin or Lord of
the entire universe. It does not confine him.to Muslims aone. The
Second Surah in the Quean, titled 'Al-Baqurah’ givesa warning, which
is repested throughout the, Quran, that it is not mere professing of one's
creed, but righteous conduct, that is true religion. Verses 44, 81 and 82
fromthis Surah makethis absolutely clear.”

35. Dr Sharma also adverted to the contribution made to growth of

secularism by Akbar whofounded 'Din-e-Ilahi'and thesupport he was given
by Abdul Rahim KhaneK hanain addition to the secularism of Dara Shikoh.
Impact of Muslim mysticism on Hinduism and contribution of Kabir to the
Indian ethos has been lasting. Saeular ideals led ta formation of the Skh
faith andthe Gurushave madea lastingcontribution toit. Hesaid:
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“Guru Gobind Singh further magnified the secular ideal of the Sikh

falthd The following lines composed by Guru Govind Singh come to
min

g T A, o S A A,
Wﬁqmﬁaﬁﬁ?ﬁw%l
e e W, g1 A F7T A,
TTF D gy g, & & AT g

'Mandir or Mosque, Puja or Namaz, Puranor Quran have no
difference. All humanbeings areequal.'"
After adverting to the significant role of MahatmaGandhi and Khan Abdul
GaffarKhan in recenttimes, Dr Sharmaconc uded:
“The Condtitution of India specificdly' articulated the commitment
, of secularism on the basis of clear understanding' of the desrable
relationships between'the Individua and Religion, between Religion and
Rdigion, Rejjgion andthe State, and*theStateandthe;lndiviqkual.

| shall conclude with a few words, very meani ngful words, from a
speechby Dr Zakir Hussain:

‘We. want peace between the individual and groups within
nations. These are all vitdly. interdependent. If the spirit of the
Sermon on the Mount, Buddha's philosophy of compassion, the
Hinduconcept of Ahimsa, and the passionof Islam for obedience to
the will of God can combine, then we would succeed in generating
the most potentinfluence for worldpeace,'"

36. It SR Bommai v. Union of India4 a ninesJudge Bench referred to
the concept of "seculariam’ in the Indian context. Sawant, J. dealt with this
aspect and after referring to the Setalvad Lecture, statedthus (Seepp. 147-
48, para151)

“As stated above, religious tolerance and equal treatment of all
religious ‘groups and.protection of their life and property and of the
places of their worship are an essential part of secularism enshrinedin
our Constitution, We have accepted the said goal not only because it is
our historical legacy and a need of our national unity and integrity but
alsoasacreed of universa brotherhood and humanism. It is our cardind
faith. Any yrofess;on and actionwhich go counterto the aforesaid creed
are a prima facie proof of the conductin defiance of the provisions of
our Constitition.”

Similaly, X. Ramaswamy, 1. in the same decision stated (SeC p. 163,
paral78and . 168, para 183)

. “Though the concept of 'secularism'was not expresdy engrafted

while making the Condtitution, its sweep, operaion and visibility are

apparent grom fundamenta rights and directive principles and their

4 (1994) 3SCC/
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relatedprovisions. It wasmadeexplicitby amending the preamble of the
Condtitution 42nd Amendment Act. The conceptof secularism of which
religious freedom is the foremost gppears to visudise not.only,of the g
subject of God but also an understanding between man and man.
Secularism in. the Congtitution is not anti-God and it'is sometimes
believed to beastay inafreesociety. Matterswhichare purely religious
areleft persond to theindividua and the secularpart is takenchargeby

the State on grounds of public interest, order and genera} welfare. The
State guarantee. individual and corporate religious freedom and dealt |
withan individual as citizenirrepective of hisfaith and religious belief
and does not promote Ay particular religion .nor prefers one against
another. The concept of the secular State is, therefore, essential for
successful working of thedemocratic form of Government. Therecan be

no democracy if anti-secular forces are allowed to work dividing
followers of different religious faithflaying at each other's throats. The
secular Government should negate the attempt and bring order in the
society. Religionin the positivesense, is an active instrument to allow'
thecitizenfull development of hisperson, not merely in the physical and
materia butinthe non-meteria andnon-secularlife.”.

"It wouldthushbe clear that Condtitution made demarcation between
religious part persond to the individual and secular part thereof. The
State does not extend patronage to any particular religion, State is
neither pro particular religion nor anti-partiCUlar religion. It standsalgof,
in other words maintains neutrdity in matters of religion and provides
equal protection to all religions subjectto regulatlon and actively actson
secular part.”

B.P. JeevanReddy, 1.in the samecontextin the decision stated thus: (SeC e
p. 233, para304)

“While the citizensof this country are freeto profess, practiceand
propagaie such rdigion, faithor belief asthey choose, so far as the State
is concerned, i.e., fromthe point of view of the' State, thereligion, faith
or belief of apersonisimmaterid. Toit, all areequal and all are entitled
to be treatedequally, How is this equal treatment possible, if the State
were to prefer or promote a particular religion, race or ¢aste, -which
necessarily means a lessfavourable treatment ,of all other religions, races
and castes. How are the congtitutiona promisesof social justice, liberty
of belief, faith or worship and equdity of statusand of opportunity to be
attained unlessthe State eschews therdigion, faith or belief of a person
fromits consideration atogether whiledealingwith him-his rights, his g
duties and his. entitlements? Secularism is thus more than a passive
attitude of religioustolerance. It is a positive concept of equal treatment
ofall religions. Thisanitude is described by some as one of neutrality
towards rdigion or as one of benevolent neutrdity. This may be a
conceptevolvedby western liberai thoughtor it may be, as some say, an
abiding faith with the Indian peopleat all points of time. That isnot h
material. What is material is thatitis a congtitutional goal anda basic
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feature of the' Conditution as affirmed in Kesavananda BhQratiS and

Indira Nehru Gandhi v. Raj Narainr. Any step inconsistent with this

a congtitutional policyis, in plain words, uncondtitutional. This does not

mean that the State has no say whatsoever in matters; of religion. Laws

can be maderegulating the secularaffairs of temples, mosques and other
placesof worships and maths. (SeeSP. Mittal v. Uniop of Indial .")

, (¢mphasis supplied)

Ahmadi, J. while expressing agreement with the views of Sawant,

b Ramaswamy and JeevanReddy, J1. statedthus: (SCC p. 77, para29)

"Notwithstandingthe fact that the wqgrds 'Socialist' and 'Secular'
were added. in the Preamble of the Constitution in 1976 by the 42nd
Amendment, the conceptof Secularism was very much embedded in our
condtitutional philosophy.The term 'Secular' has advisedly not been

. defined presumably because it is a very elastic term not capable of a

c precisedefinition and perhaps best'left undefined. By this amendment

what wasimplicitwasmadeexplicit.”

37. It isclear fromthe constitutional scheme that it guaantes equality
in the matter of religion to all individuals and groupsirrespective of their
faith emphasising that thereisno religion of the$tate itself. ThePreamble of

d the Congtitution read in particularwith Articles 25 to, 28 emphasises this
aspect and indicates that it is in this manner the conce,t of secularism
embodied in the constitutional scheme as a creed adopted by the Indian
people has to-be understood while'examining the constitutional validity or
any legislatiof on'the touchstone of the Constitution, The concept of
seculariam is one facet of the right to equality woven as.the central golden
threadin the',faébric depi ctingthe pattern of the scheme in our Congtitution.

e 38. It is' yseful in thiscontextto refer to someextractsirom a paper on
"Law in a Pluraligt Society” by M.N. Venkatachdiah, J., as he then was,
(oneof us). Tharein, hesaid:

.“The -purpose of' law in. plural societies IS .not the. progressive
assimilation of the minorities In the majontanan milieu, Thiswould not
solvethe problem; but wouldvainly seek to dissolve-it, What thenis its
purpose?. Agam in the words of Lord Scarman (Minority,Rightsin a
Plural Sogiety, p. 63):

“The purpose of the law must be'not to extinguish the groups
which- make the' society but to devise political. social and legal
means- of preventing them from falling apart and so destroying the

g plural society of which they are members.'

In a plurdist, secular polity law is perhaps the greatest integrating
force. A cultivated respect for law and its Indtitutions and symbols;, a
pride in the country's heritage and achievements: faith that peaple live
under the protection of an adequate legal system are indispensable for

h 5 Kesavananda Bharauv. Sateof Kerala, (1973) 4 Sec 225: 1973Supp SCR 1
6 1975Supp sec 1: (1976) 2SCR347
7 (1983) 1 SEC51 : (1983) 1SCR 729
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sustainingunity in pluralistdiversity. Rawlsan pragmatism of ‘justice as
fairness to serve as an 'overlapping consensus and deep-seated
agreements on fundamental questions of basic streture of society for a
deeper social unity is a political conception of justice:rather than a
comprehensive moral conception. )
* * ok
What are the limitations on laws dealing with issues of pluralism?
Law should not accentuate the depthof the cleavageand becomein itself
asourceof aggravation of-the very conditionit Intendsto r‘enledy. b
* * '

To those that live,in fear and insecurity all the joys and bright
coloursof life are etched away. Thereis need to provide a reassurance

and asenseof belonging. Itis not enough to say: 'Look here ... | never
promisedyou a rose garden. | never promisedyou perfectjustice.’ But
perfect justice may be an unattainable goal. At leastit must be a
tolerableaccommodation. of the conflictinginterestsof society. Though
there may really be 'roya road to attain such accommodations
concretely’. B'enthamalluded to the pursuit of: equality as
‘disappointment-preventing’ principle as the-principle of distributive
justiceand part of the security-providing principle.” ! d
39. Keepingin mind the true concept of seculerism.and the role of
judiciary in a pluralist society, as also the duty of the court.in interpreting
such a law, we now proceed to consider the submissions with reference to
the provisions of the enactment.
40. It is necessary to firstconstrue the provisionsof Act No. 33 of 1993
with referenceto whichthegroundsof chalenge haveto be examined. e
. 41. The meaningof theword'vest' as earlier stated has differentshades
taking colour from the context in whichit is used. It does not necessarily
mean absolute vesting 'in every situation and is capable of bearing the
meaningof alimited vesting, being limited, in title: as well aaduration. Thus
the meaningof 'vest' used in' Section 3 hasto be determined in the light of
the text of the statuteand the purposeof its use. If the vesting be absolute
being unlimited in any manner, there can be no limitation On the right to
transfer or managethe acquired property. In the event of absolute vesting,
there is no need for a provision enabling the making of transfer after
acquisition of the property, right to transfer being a necessary incident Of
absolutetitle. Enactment of Section 6 in the same statute as a part of the
schemeof acquisition of the.property vestingit in the Central Government g
is, therefore, -contraindication of the vesting under Section 3in the Centra
Government being as an absolute owner without any particular purpose in
view. The right to manageand.deal with the property in any manner of an
absolute owner being unrestricted, enactmentof Section 7 which introduces
an express limitation on the: power of management and administration of
property comprising the disputed area till the transfer is effected in the h
manner indicated in Section 6, isaclear indication of the acquisition of only

e
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a limited and not an absolute title in the disputed- property by the Centra}
Government. Sections 6 and 7 readtogether givea clear-indication that the
a acquistion of the disputed property by this Act is for aparticular purpose
and whenthepurpose is'achieved the property has to be transferred in the
manner provided in Section 6; and the Centrl Government is obliged to
maintain the status quoas in exigence on 7-1-1993 at jhe site where the
disputed structure stood, till the time of that transfer. The purpose to be
effectuated is evidently the resolution of the disputewhich has defied the
b stepstakenfor its resolution by negotiations earlier. The modes of tésolution
of the dispute contemplated are referable to, and connected with, the
questionreferred for the decison of this Court under Article 143(1) of the

Congtitution. It ,isa different matter that the digoute may: not be capableof -

resolution megely by answer of 'thequestion referred. That is materid for
deciding the, validity of Section 4(3) of the Act which brings about the

C abatement of “all pending suits and legal proceedings indicating that the
dternate dispi.;t'e-resolution mechanism adopted is only the Reference made
under Articlef43(1) of theCondtitution. '

42, |1f'the Presidential Reference is incapable of satisfying the
requirement ofglternate dispute-resolution mechanism and, therefore, hasthe
effeat of denying a judicia remedy to the parties to the suif, this itself may

d haveabearinig on the'condtitutional vaidity of Section4(3) of the Act. In
that event Section 4(3) may be rendered invalid resulting in revival of all
pendingsuitsand |egal proceedings soughtto be abatedby Section4(3), the
effect being tHat any transfer by the Central Government of the acquired
disputed property under Section 6 would be guided and regulated'by the
adjudication of 'thedispute in therevived suits. Thisis, of course, subjectto

e theseverability ,of Section 4(3). _

43. |tis, therefore, clear that for ascertaining the true meaning of,the
word 'vest' used in Section3 wemust first considerthe validity of Sections
6 and 7 of the Act on whichit largely depends. If Sections 6 and 7 of the
Act, which limit thetitle of theCentral Govemment cannot be sustained, the
limitation readin Section' 3 to thetitle acquired by the Central Government

under the Act through this mode would dissppear, For this resson, we

proceedto examine the validity of Sections 6and7.

44. Between Sections 6, and 7, it is Section 7whicn. imposes a greater
restriction on the powerof Central Government It givesthe mandate that in
rnanagement of the area over which the disputed structure stood, it has to
maintain statusquo asit existedat thetimeof acquistion on 7;..1-1993. Such

g alimitation isclearly inconsstent withtheacquisition of absoluteownership
of the property. The vdidity of Section 7(2) of the Act'mugt, therefore, be
congidered.

45, Seetion 7 ag we read it, is atransitory proviSon, intended to.maintain
status quo in the disputed areg, till transfer of the property is made by the

h Central Government on resolution of the dispute. Thisiis to effectuate the
purpose of that transfer and to make it meaningful avoiding any possibility
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of frudration of the exercise as a result of any.change in the existing
situation in the disputed area. during the interregnum. Unless status quo is
ensured, the final outcomeon.resolution of the dispute may be frustrated by g
any change made in the disputed aréa Which may ~frustrate the
implementation' of the resultin favour of the successful party and render it
meaningless. A directionto maintainstatusquo in the disputed property isa
well-known method and the usual order made during the pendency of a
dispute for preserving the property and protecting the interest of the true
owner till the adjudication is made. A change in'the existing situation is p
fraught with the danger of prejudicing the rightsof thetrue owner, yet to be
determined. Thisitself isaclear indication that the exercisemadeis to find

out the true owner of thedisputedarea, to maintainstatus quo therein during

the interregnum and to handit over to the true owner found entitledto it.

46. The question now is whether the provisionin Section 7 containing
the mandateto maintainthe status quo existing at the disputed site ason ¢
7-1..1993isadant in favour of the Hindu community, intendedto perpetuate
an injusticedone to the Muslim community by demolitionotthe mosqueon
6-12-1992-and, therefore, it amountsto an anti-secular or discriminatory act
rendering the provision.uncongtitutiona. For this purposeit is necessary to
recall the situationasit existedon 7-1-1993 a ong with the significantevents
leadingto that situation. It isnecessary to bear in mind the comparative use d
of the disputed areaand theright of worship practised therein, by the two
communities on 7-1-1993 and. for a significantperiod immediately preceding
it. A reference to the comparative'user during that period by the two
communities would indicate'whether the provision in Section 7 directing
maintenanss of siatys quo till resolution of thedisputeand the transfer by the
Central Government contemplated by Section6 is slantedtowardstheHindu e
community to render the provision violative of the basic feature of
secularism or therightsto equdity and freedom of religion.

47. Asearlier stated.worship by Hindu devoteesof theidols installedon
the Ram Chabutra which stood on the disputed site within the courtyard of
the disputed structure had been performed without any objection by the
Muslimseven prior to the shiftingof thoseidolsfrom theRam Chabutrainto
the disputed structure in December 1949; in one of the suitsfiled in January
1950, thetrial court passed interimorderswhereby theidolsremainedat the
placewherethey wereingtalled in 1949 and worshipof theidols there by.the
'Hindu devotees continued; this interim order was confirmed by the High
Court in April 1955; the Disteiet Judge ordered the opening of the lock
placed on a grill ‘leading to the' sanctum sanctorum of the shrine in the 9
disputed structureon 1-2-1986 and permitted worship of the idols thereto
Hindu devotees; and this situation continuedtill demolitionof the structure
on 6-12:1992 when Ram Chabutra also was demolished. It was only as a
result of the act of demolitionon 6-12-1992 that the worship by the Hindu
devoteesin general of theidols at that placewasinterrupted: Since the time
of demolition, worship of the idols by a pujari aloneis continuing. Thisis h
how the right of worshipof theidols practised by Hindu devoteesfor'along
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tlmefrom much priorto 1949 in the Ram' Chabutra within the disputed site
hasbeeninterrupted since/the act of demoalition' on 6-12-1992 redtricting the
a worship of theidols sincethento only by one pujari, On.the other hand, at
least since December 1949, the Mudims havenot been offering worship at
any placein the disputed sitethough, it mayturn out at thetrial of the suifs
that they had! z{nght todoso.
48. The' communal holocaust unlesshed in thecountry disrupting the
prevaling communal harmony as a resultof the demalition of the structure
b on6-32-1992,is well known to require further mention. Any step taken to
arrest escalation of communal tension and to achieve ¢omrunal aceord and
harmony carr.by no dretch of argumentation, betermednon-secular much
lessanti-secular.or againstthe concept of secularism - acreedof thelndian
people embedd’fed intheethos.
49. The.narration offacts indicates that the acquisitionof properties
¢ under the Act affects the rights of both the communities and. not merely
those of theMuslim community. The interest’ clamed by the Mudims is
only over the disputed site where the mosque stood before its demoalition.
The objectioriof the Hindus to this claim has to be adjudicated. The
remaining entireproperty .acquired underthe Act issuchover which notitle
is claimed, by'the Mudims. A large part thereof comprises of properties of
¢ Hindus of which thé title is not eren in dispute, The justification given for
acquisition of thelargerarea including the property respecting which titlets
not disputed isthat the sameis necessary to ensurethat the final outcome of
adjudication should not. be rendered meaningless by the exisence of
properties belonging to Hindus in the vicinity of the digouted structure in
case the Musdims are found entitlied to the disputed site. This cbvioudy
e means that in theeventof the Muslims sucoseding in theadjudication of the
disputerequiring the disputed structure to be handed over to the Mudim
community, their successshould not bethwarted by denial of properaccess
to, and enjoyment of rights in, the disputed areaby exercise of rights of
ownership of Hindu owners of the adjacent properties. Obvioudy, it is for
this reason that the adjacent areahasalsobeenacquired to makeavailable to
the successful party, that part of it which isconsidered necessary, for proper
enjoyment of thefruits of success on thefina outcome tothe adjudication. It
isclear that one of the purposes of theacquisition of the-adjacent properties
is the ensurernent of the effective enjoyment of the disputed site by the
Mudim community in,the event of its success in the litigation; and
acquisition of the adjacent areais incidenta to the main purpose and cannot
g be termed unreasonable. The “Manas Bhawan" and "Sitaki Rasoi", both
belonging to the Hindus, are buildings which closdy overlook the dlsputed
siteand are acquired because they arestrategic in location in relation to the
disputed area The necessity of acquiring adjacent temples or religious
buildings in view of their proximity to the disputed structure area, which
forms a unique class by itself, is permissible. (See M. Padmanabha lyengar
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v. Govt. of A.P® and Akhara Shri Braham Buta V. State of Punjab9.)
approve the principle stated in these decisions since it serves a larg
purpose.
. However, at a later stage when.Jhe exact area acquired which:
needed, for achieving the professed purpose of .acquisition, can
determined, it would not merely be permissible but also desirable that ¢
superfluous excess areaisreleased from acquisition and reverted to its earli
owner. The challenge to acquisition of any part of the adjacent area on
ground that 4t is unnecessary. for achieving the objective of stling t
dispute relating to the dispueed area cannot be examined atthis stage but,
case tneseperflcous area is not.returned to its OWNer evenatter theexact a
needed for the purpose is finally determined, it would be open 'to the owm
‘of any such property to then challenge the-superfluous acquisition bein
unrelated to the purpose of acquisition. Rejection of the challenge on th
ground ¢to acqumtton at this .stage, by the undlsputed owners -of any Suck
property situate. in the vicinity of the-disputed area, is with the reservation "%
.. thisliberty to them. There is no contest to their claim of quashing the‘,
..acquisition 'of the adjacent "'properties by anyone.' except the Central
Governmenr which seeks to justify theacquisition onthebasis of necessity.
On the construction of the statute made-by us, this appears to be the logical.
appropriate and just view to take in respect of such adjacent properties in
which noneother than theundisputed owner claims title and interest,

si, It may also be menucned that-even as Ayedhya is said to be ot
particular significanceto the Hindus as a placeof pilgrimage because of the
..ancient belief that Lord Rama was born there, the mosque was Ot
significance for the Muslim community as an ancient.mosque built by Mir
Bagi in 1528 AD. As a mosque, it was a religious place of worship by the
Muslims. This indicates the comparative significanceof the disputed site to
thetwo cornrnunitiesand also that the impact of acquisition isequally onthe
right and interest of the Hindu community. Mention of this aspect is made
only in the context of'the argument that the statute as a whole, not merely
Section 7 thereof, is ahti-secular being slanted in favour of the Hindus and
against the Muslims. -

52. Section 7(2) of the Act freezes the situation admittedly in existence
on 7-1.-1993 which was alesser right of worship for the: Hindudevotees than
that in existenceearlier for a long time till the demolitionof the disputed
structure on 6-12-1992; and it does not create ainew Situation more
favourableto the Hmdu community amounting to conferment on them ofa
larger right of worshig in the disputed site than that practised till 6-12-1.992.
Maintenance of statusquo as on 7-1-1993 doesnot, therefore, confer or have
the effect cf granting to the Hindu community any further benefit thereby. It
is also pertinent to bear in mind that the persons responsible for demolition
of the mosgue on 6-12-1992 were some miscreants who cannot be identified

8 AIR 1990 AP 357
9 AIR 1989P&H 198 : (1988) 95 PunjLR 47

TN T et R RN W) ORI BRI
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and equated wuh the entire Hindu community and, there‘ore, the act of
vandalism so"pérpetrated by the miscreants cannot betreated asan act of the
entireHinduccmmunity for thepurpose of adjudging the congtitutionality of
the enactment: Gtrong reaction against, and condemnationby the Hindusof
the demolmon\of the structure in generd bears eloguent testimony to this
fact. Reection” of BhartiyaJanata Party at the hustingsin the subsequent
elections in' Uttar Pradesh is another circumstance to' that effect. The
miscreants who. demolished the mosque had no religion, caste or creed
except'the chatacter of a criminal and the mere incidentof birth of such a
personin any particular community cannotattach the stlgma of his crimeto
thecommunity in which hewasborn,

53, Another effect of'the freeze imposed by Sectlon§7(2) of the Act is
that it ensuresthat therecan beno occasion forthe Hindu community to seek
to enlarge the scope of the practice of worship by them as on 7-1-1993
during the interregnum till thefinal adjudication on the basisthat in fact a
largerright of worshipby themwasin vogueup to 6-12.1992.'It is difficult
to visualise how Section7(2) can be construed as a slant in favour of the
Hinducommunity and, therefore, anti-secular. The prowson doesnot curtail
practice of right,of worship of theMuslim commun|ty in the disputed area,
there having been'de facto no exercise of the practice or worship by them
thereat least Snce.December 1949; and it maintains statusquo by the freeze
to the reduced right of worship by the Hindusas in existence on 7-1-1993.
However, confiningexerciseof therightof worship of the Hinducommunity
to its tedueed form Within the disputed arca as on 7-1-1993, lesser than that
exercised till the demolition on 6-12-1992, by the freeze: enactedln Section
7(2)'appears to be reasonable andjust in view of the fact-that the miscreants
who demolished the mosque are suspected to be persons professng to
practisethe Hindurdigion. The Hinducommunity must, therefore, bear the
crosson its chest, for the misdeed of the miscreants reasonably suspected to
belongtotheir rdigious fold.

54. This is the proper pergpective, we say, in which the statute as a
whole and Section 7' in particular must be viewed. Thus the factud
foundation for chdlenge to the statute as a whole and Section 7(2) in
paticular on the ground of secularism. a basic feamre of the Condtitution,
and therightsto equaHtyandfreedom of r&ligion ig NON.existent,

S 'Reference may be madeto the satements of the Central Government
soon after the demolition on 7-1'2-1992 and 27-12.1992,wberein it was said
that the mosgue would 'be rebuilt. 1t was urged that the action taken on
7-1-1993 to issue an Ordinance, later 'replaced .by the Act, and
simultaneoudly to makethe Reference to this Court under Article 143(1) of
the Congtitution amounts to resiling from the earlier' satements for the
benefit of the Hindu community. It is sufficient to say that the earlier
statements so madecannotlimit the power of Parliament;and'are not materia
for adjudgingthe condtitutional validity of the enactment. Thevalidity of the
statute has to be determinedon the touchstone of the Constitution and not

any statements made prior to it. We have therefore no doubt that Sestion 7
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does not suffer from the infirmity of being anti.secular or discriminatory to
render it uncongtitutiond.

56. Wewould now examinethe validity of Section 6. Sub-section (1) of a
Section 6 empowers the Central Government to direct vesting of the area
acquiredor any part thereof in another authority or body or trust. This power
extends' to the entire acquired area or any part therfeof. This is
notwithstanding anything contained in Sections 3, 4, 3 and 7. Sestion 3
provides for acquisition of the area and its -vesting in the Central
Government. It is, therefore, made clear by sub-section (1) of Section 6 that b
the acquisitionof the areaand itsvestingin the Central Governmentis not a
hindranceto the same being yested thereafter by the Central Governmentin
another authority or body or trust. Section 4 relatesto the effect of vesting
and Section 5 to the power of the Central Government to secure possession
of the area vested, with the corresponding obligation Of the person or the
State Government. in possesson’ thereof to iddiver it to the Centra c
Government or the authorised person, Section 4(3) relating to abatement of
pending stiits and legal proceedings would beconsidered separately, Section
7 which we have aready upheld, relatesto management andadministration
of the property by the Central Government or theauthorised' person during
the interregnumtill the exerciseof power by the Central Government under
Section 6(1). Section 7 has been, construed by us as a transitory provisionto d
maintain status quo.in the disputed area and for proper management of the
entire property acquired during the interregnum. Thus, sub-section (t) of
Section 6 read with: 'sub-section (2) of Section7 isan inbuilt indicationin the
statuteof the intent that acquisitionof the disputedarea and its vestingin the
Central Government isnot absolute but for the purpose of .its subsequent
transfer to the personfound entitled to it as a result of adjudicationof the e
disputefor the resolutionof which this step wastaken, and enactment of the
statuteis part of that exercise; Making of the Reference under'Article 143(1)
simultaneousiy with the issuance of Ordinance, later replaced- by the Act, on
thesameday a 50| s an indicationof the legislativeintentthat'the acquisition
of the disputedaréa was not meant to be absolutebut limited to holding it as
a statutory recewer till resolution of the dispute; and then to transfer it, in
accordance with, and in terms of the final determination made in the
mechanismadopted for resolutionof the dispute. Sub-section (2) of Section
(6) indicates cc’mSequence of the action taken under sub-section (1) by
providingthat asa result of the actiontaken under sub.section(1), any right,
title and interest m relationto the areaor part thereofwould be deemed to
have becomethosa of thetransferee, Sub-section(3) of Section 6 enactsthat ¢
the provisionsof Sections 4, 5, 7 and 11 shall, so far as may be, apply in
relationto such.authority or body or trusteesas they apply in relation to the
Central Government. The expression”so far as may be" is indicativeof the
fact that all or any-of these provisionsmayor may not be applicableto the
transferee under sub-sectionl 1). This providesfor the situation of transfer
being made, if necessary, at any stage and of any part of the property, since h
Section 7(2) is applicableonly to the disputed area. The provision however
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does not countenance the dispute remaining unresolved or the situation

continuing perpetually. The embargo on transfer till, adjudication, and in

a termsthereof, t0 bereadin Section &(1), rdates only tothe disputed area,

while transfer of any part of the excess area, retention of which till

adjudication of the digoute reding to the disputed area may not be

necessary, isnot inhibitedtill then, sincetheacquisition of theexcessareais

absolute subjectto theduty to restore it to theowner if itSretention is found,

- tobe unnecessary, asindicated. Themeaning of .theword ‘vest* in Sections3

band, 6 hasto be sq congtrued differently in relation to the-disputed areaand
theexcessareainitsvicinity, ‘

57. Acquisition of the adjacent undisputed areabeonging to Hindus has
been attacked on the ground that it was unnecessary sincé ownership of the
sameis undisputed. Reason for acquisition of thelargerarea adjacent to the
disputed -area has been indicated, It is, therefore, not' unrelated to the

C resolution of thedispute which isthe reason for the entireacquisition. Even
though, prima facie, the acquisition of the adjacent area in respect of which
thereis no disputeof title and which belongs to Hindusmay appeart0 bea
slant againstthe Hindus, yet on closer scrutiny it is not s¢ sinceit isfor the
larger nationdl purpose Of maintainirg, and promoting communal harmony
and In consonance With the creed of secularism, Onceit:is found that it is

d permissible to acquire an areain excess of the digputed area alone, adjacent
to it, to effectuate the purpose of acquidtion” of the disputed area and to
implement the outcome of the final adjudication between the parties to
.ensure that in the event of success of the Mudim community in the dispute
their sueeess remains meaningful, the extent of adjaoent aren zongidared
necessary isin the domain of policy and not a matterfor judicial scrutiny or

e aground for testing the condtitutiond vaidity of the enactment, as earlier
indicated. However-it iswiththecaveatof the Centrd GOVernment's duty to
regtore it to its owner,as indicated earlier; if' it is found later to be
unnecessary; and reservetion of libertyto the ownerto challenge the needless
acquidition whenthetotal'needhas beendetermined, '

58. Wefind noinfirmity in Section 6 alsoto renderit uncongtitutiond.

59. The statusof the Central Government as aresult of vestingby virtue
of Section 3 of the Actis, therefore, of a statutoryreceiver in rdaion to the
disouted area, .coupled with a duty to manage and administer the disputed
areamaintaining statusquo therein till the finaloutcome of adjudication of
the longsstanding dispute relating to the disputed snucmre at Ayochyil.
Vedting in the Central Government of the areaiin excessof the disputed area,

g is, however, absolute. The meaning of 'vest' has these different shadesin
Sections3 and 6 in rdation tothetwo partsof theentireareaacquired 'by the
Act.

60. The question now is of the modeof adjudication of the dispute, on
the final outcome of which the action contemplated by .Section 6(1) of the

h Act of effecting transfer of the disputed areahasto be madeby the Central
Government.
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61. Sub-section (3) of Section 4 provides for abatement of all pending
suitsand |egal proceedings in'respect of theright, title and interestrelatingto
any property which hasvested in the Centrd Government under Section3. a
The rival claimsto the digputed areawhich wereto be adjudicated in the
pending suits can no longer be determined therein as a result of the
abatement of the suits. Thisalsoresults in extinction of the severd defences
raised by theMudim community including that of adverse possession of the
disputed areafor over 400 yearssincecongtruction of the mosgue therein
1528 AD by Mir Bagi, Ogensbly, the dternate disputeresolutiQn b
mechanism adopted is that of a Smultaneous Reference made the same day
under Article 143(1) of the Congtitution to this Court for decison of the
question referred. 1t is clear from the issuesframed in those' suits that the
coreguestion for determination in the suitsis not covered by.the Reference
made, and it also doesnot include therein the defences raised by the Mudim
community. It isalsoclearthat theanswerto the question referred, whatever ¢
it may be, will notlead to the-answer of the core question for determination
in the pending suits and it will not, by itself, resolve the:long-standing
disputerelatingto'the disputed area. Reference made under Article 143(1)
cannot, therefore-be trested as an effective dternate dispute-resolution
mechanism in substitution of the pending suitswhichare abated by Section
4(3) of theAct. FOt thisreason, it wasurged, that the abatement of pending d
suits amounts to .denial of .thejudicial remedy available to the Muslim
community for resblution of the dispute and grant of the relief on that basis
in accordance wuh«the scheme of redress underthe'ruleof law envisaged by
the ConstitutionThe validity of sub-section (3) of Section 4, is assalled on
thisground. e

62. Toapprecii_(e thestand of the Centrd Government on'this point, we ¢
permitted the learned Solicitor Generd to makea categoricd statement for
the Union of Indig in this behalf The final statement made'by the learmed
Solicitor Generd of Indiain writingdated 14-9-1994 forming a part of the
record, almostatthe conclusion of thehearing, alsodoesnot indicate that the
answer to the question referred would itself bedecisve of the core question
in controversy between the parties to the suitsrelating to the claim over the
disputed site. According to the satement, the Central Government proposes
to resortto a process of negotiation between therival clamants after getting
theanswerto thequestion referred, and if the negotiations fail, then to adopt
such courseas it may find gppropriate in the circumstances. There can be no
doubt, inthesecircumgances, that the Specid Reference madeunder Article
143(1) of the Congtitution cannot be construed 'as an effective dternate g
dispute-resolution mechanism to permitsubgtitution of the pending suitsand
legal proceedings by the mode adopted. of making this Reference. In our
opinion, thisfact aloneissufficient to invalidate SUb-section (3) of Section4
of the Act. [See Indira Nehru Gandhi v. Raj Narain®.) We accordingly

declare sub-section (3) of Section 4 to be unconditutional.' However, Sub-
h

6 1975Supp SEC| '(1976) 2 SCR 347
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section (3) of Section 4 is severable, and, therefore, its invalidity is not an
impediment to the remaining statutebeingupheldasvalid,’

63. Thereis no seriouschalenge to the validity of anyother provisionof

the Act except a fecble attack on Section 8, For Section 8, it was urged, that
performance of the exerciseof payment of compensation.thereunder would
be impractical in respect of the property of which ownership is in dispute.
This argument itself doesnot visudise any such difficulty in respect of the
remainingundisputed property. In the view wehave takenthat the vestingin
the Central Government by virtue of SectionS in relation to the disputed
areais only as.a statutory receiver, and Section 4(3) being declared invalid
resultsin revival of the pendingsuitsand legal proceedings, the gpplication
of Section 8 would present no difficulty. Section 8 is meant only for the
property acquired absolutely, other than the disputedarea,being adjacent to,
and in the vicinity of the disputed area. The disputed area being taken over
by the Central Government only as a Statutory receiver, there is no.question

of payment of compensation for the sameasit is meantto be handed over to
the successful ,party in the suits, in terms of the ultimatejudicial verdict
therein, for thefaithful implementation of thejudicial decison. Theexercise
of the power under Section 8, by the Central Government is to be made only
then in respect of the disputed area, in accordance with-the fina judicia
decision, preservingstatusquo thereinin termsof Section: 7(2) till then. No
further discussion of thisaspectis necessary,

64. A construction which the language of the statute can bear and
promotes a larger national purpose must be preferred to a strict literal
congtruction tendingto promotefactionaism and discord.

MOSQUE -  IMMUNITY EROM A¢QUISITION

65. A larger questionraised at the hearingwasthat thereis no power in
the Stateto acquireany mosque,irrespective ofits significance to practiceof
the religion of I1slam, The argument is that a mosque, even if it is of no
particul ar significance to the practiceof religionof 1slam, cannot beacquired
becauseof the special status of amosquein Mahomedan Law. This argument
was not confinedto amosque of particularsignificance without whichright
to practisethe religionis not conceivable because it may .form an essential
and integral part of the practiceof Islam. In the view that.we have taken of
limited vesting in the Céntral Government as a statutory receiver of the
disputed areain whichthemosgue stood, for the purposeof handing it over
to the party found entitled to it, and requiring it to mamtan NaN quo
thereintill then, this questionmay not be of any practica significance since
there is no absolute divesting of the true owner of that. property. \We may
observethat the.proposition advanced does appear to us to be too broad for
acceptance inasmuchas it would restrict the sovereign power of acquisition
even wheresuch acquisition is'essentia for ‘an undoubted; national purpose,
if the mosgue happensto be located in the property acquired as an ordinary
place of worship without any particular significance attached to it for the
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practice of ISamasareligion. | twouldalso lead to the strangeresult that in
secular Indiathere would be discrimination against;the religions, other than
Islam. In view of the vehemence with whichthis argument was advanced by
Dr Rajeev Dhavan and Shri Abdul Mannanto contend that the acquisitionis
invaidfor thisreason alone, it isnecessary for ustodeci dethisquestion.

66. It has been.contendedthat acquisitionof a mosgue violates the right
given under Articles 25 and 26 of the Consututlon of India.i'lhis requires
referenceto the statusof a mosgueunder the Mahomedan Law,’

67. Even prlor to the Constitution, places of worship had enjoyed a
special sanctity inIndia. In order to give special protectionto places of
worship and 19 prevent hurting the religious sentinmts of followers of
different religions# ,? British India, Chapter XV of the Indian Penal Code,
1860 wasenacted:;This Chapter exclusively deals with the offencesrelating
to religion in Sectmns 295, 295-A, 296, 297 and 298 of the Indian Penal
Code. Lord Macaulay in drafting the Indian Penal Code, had indicated the
principleon which it wasdesirablefor all Governments to act and the British
Government in lrﬁdla ‘could not depart from it without risking the
disintegration of society, The danger of ignoring the religioussentiments of
the peopleof Indidgwhich could lead to spread of dissatisfaction throughout
the country wasalsp indicated.

68. In Britishindia, the right to worship of Mudims in a mosque and
Hindus in & templ¢ had always bsen recognised as a civil right. Prior 10
1950, the Indian courts in British Indiahad maintained the balance between
the differentcommunities or SeCts in respect of their right of worship.

69. Even priorto the guaranteeof freedomof religionin the Constitution
of India, Chief Justice Turner in Muthialu Chetti v. Bapun Saib!® had held
that during the British administration all religionswereto be treated equally
with the State maintaining neutrality having regard to public welfare. In
Sundram Chetti V. Queen'! approving Muthialu Chetti v. Bapun Saib!©,
Chief Justice Turner said :

"But with reference to these and to other privilegesclaimed on the
ground of caste or creed, | may observethat they had their origin in
times when a State rehglon influencethe pubhc and private law of the
country, and are hardly compatible with the principles which regulate
British administration, the equal rights of al citizens andthe complete
neutrality of the State in matters of religion.... When anarchy or
absolutismyield placeto well-orderedliberty, change there must be, but
change in a direction which should command the assent of the
intelligenceof thecountry.’

70. In Mosque known as Masjid Shahid Ganj -v. Shromani Gurdwara
Parbandhak Committee, Amritsar'k, it was held there that. where a mosque
has been adversely possessedby non-Mudlims, it lost its sacred character as

10 ILR(1880) 2 Mad 140.217: Sind Jur 23 : 2 weir 68
[1'ILR (1883) 6Mud 203 : 2Welr 77 (RB)
12 AIR1938 Lah369 .40 PLR3(9 "
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mosgue. Hence, the view that oncea consecrated mosgue; it remainsalways
a placeof worship as a mosque was not the Mahomedan Law of India as
approved by Indiancourts. It wasfurther held by the magjority that a mosque
in Indiawas an immovable property and the right of worshipat a particular
placeis lost whentheright to property on which it standsis'lost by adverse
possession. The conclusion reached in the minority judgment of Din Mohd.,

J. is not the Mahomedan Law of British India The mgority view éxpressed
by the learned Chief Justice of Lahore High Court was approved by .the
Privy Council in Mesque known as Magid, Shahid Ganj v. Shiromani
Gurdwara Parbandhak Committeg, Anritsar'3 in the apped against the said
decisionof the LahoreHigh Court. The Privy Council held:

"It is impossble to read into the modem Limitation Acts any
exceptionfor property madewakf for the purposes ofra mosquewhether
the purposebe merelyto providemoneyfor the upkeep and conductof a
mosqueor to provide a site and buildingfor the purpose, While their
Lordshipshave every sympahy with thé rdigious, sentiment which
would ascribe sanctity and inviolability to a place, of worship, they
cannot under the leltetlon Act accept the contentlons that such a
building cannot'be possessed adversely to the wakf, or that it is not so
possessed so long asit isreferredto as 'mosque’ or unless the buildingis
razed to the ground or |osesthe appeerence which reveals its origina
purpose.”,

71. It may aso be indicaed that the Land Acquistion Act, 1894 is
applicableuniformly to all properties including places of worship. Right of
acquisition thereunder was guided by the express provisons of the Land
Acquisition Act, 1894 and executive ingtructions were'issued to regulate
acquisition of places of worship. Clause 1Q2 of the Manua of Land
Acquisition of the State of Maharashtra which deals with the acquisition of
religious places lilke churahas, temples and mosques, is of significance in this
context.

72" The power of acquisition isthe sovereign or prerogative power of the
Stateto acquire property. Such power existsindependent of Article300-A of
the Condtitution or the earlier.Article.31 of the Congtitution which merely
indicate the limitetions on the power of acquisition by ‘the State. The
Supreme Court from the beginning has consistently upheld the sovereign
power of the Stateto acquire property. B.K. Mukherjeg; J. (as he then was)
held in Chiranjit Lal Chowdhun v. Union of India!4' as under: (SCR
pp. 901-02)

“It is & right |nherent in every sovereign to take and appropriate
private property belonging to individud citizens for public use. This
right, whichis described as eminentdomainin American law, is like the
power oftaxation, an’offspring of political necessity, and it is supposed
to be based upon an implied reservation by Government that private

13 AIR1940PC-I'16, 121.44 CWN 957: 671A 251
14 1950SCR 869-, AIR 1951SC41
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property acquired by its citizens under its protection may be taken or its
uge controlled for public benefit irrespective of the wishes of the owner.”

73. Paanjdi Sfstri, C.J., in the State of WB. v. Qibodh' Gopal Bose!S @

heldasunder: (SCR p. 605) .

“... and amongsuch powers was included the power of "acquisition or
requisitioning’of property Tor Union and Statepurposes in Entry No. 33

of List | and No. 36 of List Il respectively. Thus, what is called the
power of eminent domain, which is assumed to be inherent in the
SOvereignty. of $he state according to Continentdl and Americanjurists P
and is accordingly .not expresdy provided for in the American
Condtitution, is made the subject of an 'express grant in our
Condtitution.”

74, It appears from, various decisions rendered by this Court, referred
later, that subject'to the protection under Articles 25 and 26 of the
Congtitution, places of rdligious worship like mosques, churches, temples
etc. canbe acquired under the State's sovereign power of acquisition. Such
acquisition per sedoes not violate either Article 25 or Article 260£ the
Condtitution. The decisions relating to taking over of the management have
no bearing on the sovereign power of the State to acquire property.

75. Khajamian Wakf Estates v. Sate of Madras® has hed : (SCR d
p. 797. SEC p. 899,para 12)

"It was next urged that by acquiring the. properties’ belonging to
religious denominations the legidature violated Article 26(c) and (d)"
which provide that religious denominations shall havethe rightto own
and acquire movable and immovable property and administer such
property in accordance with law. Theseprovisions do not-teke awaythe o
right of the State to acquire property belonging, to religious
denominations. Thosedenominations can own or acquire properties and
administer them in accordance with law. That does not ‘mean that the
property owned by them cannot be acquired. Asa result; of acquisition
they ceaseto ownthat property. Theresfter their right to administer that
property ceaseshecauseitis nolongertheir property. Article 26does not
interfere withtheright of the Stateto acquire property.”

76. Acharya MaharajshriNarendra Prasadji Anandprasadji Maharaj v.
Stare of Gujarar'’, has held ; (SCR pp. 327-28: SECp. 18, para 26)

"Onethingis, however, clearthat Article 26 guarantees inter aliathe
rightto ownand acquire movable and immovable property for managing
religious affairs. Thisright, however, cannot take away theright of the g
State to compulsorily apquireproperty. ... If, on the other hand,
acquisitionof propertyof a religious denomination by the Sate can be
provedto be such as to destroy or completely negativeits right to own
and acquiremovableand'immovable property for' even the survival ofa

15 1954SCR587 : AIR 1954SC 92 h
16 (1970) 3 SCC894 : (1971) 25CR 790
17 (1915) 18CC 1 . (1915) 2 SCR317
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religious institution the question may have fo be examined in g different

light. ” (emphasissupplied)

77. It may be noticedthat Article 25 does not contain any referenceto
property unlike Article26 of the Constitution. The right to practise, profess
and propagatereligion guaranteed under Article 2S of the-Constitution does
not necessarily include the right to acquire or own or "posess property.
Similarly this right does not extendto the rightof worshipat any and every
plage Of worship so that any hindranco to worship & a particular place per se
may infringe the religious freedom guaranteed under Articles 25 and 26 of
the Condtitution. The protection under Articles25and 26 of the Constitution
is to religious practice which forms an essential and integral part of the
religion. A practice maybe a religious practice but not an essentid and
integra partof practice of that religion.

78. Whileoffer of prayer or worshipisareligious practice, its offering at
every location where such prayerscan be offeretl would not be an essential
or.integral’ part ,of such religious practice unless the place has a particular
significance for. that religion so as to form an essential or integra part
thereof. Places of worship. of any religion having particular significancefor
that religion, to makeit an essential or integral part of thereligion, stand on
adifferent footing and haveto betreated differently and morereverentialy.

79. A five-Judge Full Bench of the Allahabad High Court, in Raja
Suryapalsingh v: U.P. Gow, 18 held:

"Arguments have been.advanced by learned counsel on behalf of
certain wagfsand Hindu religiousinstitutionsbased on Articles25(1) &
26, clause(c) of the Condtitution. ... :

It issaid that a mutawalli'sright to professhisreligion isinfringedif
the wagf property is compulsorily acquired, but the acquisition of that
property under ArticleS! (to whichthe right conferred by Article 25 is
expressly subjectrhas nothing to do with such rights and in no way
interfereswith thisexercisg,"

0. It has been contendedthat a mosqueenjoys a particular position in
Muslim Law and once a mosque is established' and prayers are offered in
such a mosgue, 'the same remainsfor all time to come a property'of Allah
and the same ngver reverts back to the donor or founder of the mosqueand
any person professing Islamic faith can offer prayer in such a mosque and
even if the structure is demolished, the place remains the same where the
namaz can be- dffered. Asindicated hereinbefore, in British India, no such
protection was:igiven .to a mosque and the mosgue was subjected to the
provisionsof statute of [imitation thereby extinguishingthe.right of Muslims
to offer prayersjn a particular mosquelost by adverse possessionover that
property. o

81. Section 3(26) of the General Clauses Act comprehends the categories
of propertieﬁkflai)wn to Indian Law. Article 367 of the Constitution adopts

B

I8 AIRI9S1 All'6§_*‘1“ 690' 1951Al U 365' 1951 AWR (HC) 317
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2
thissecular concepf of property for purposes of our Congtitution. A temple,
church or mosqueete. are essentialy immovable propertiesand subject to
protection under Articles25.and 26. Every immovable property is lishle to  a
be acquired. Viewad in the proper PErspecnve, a mosque does: not §njey any
additional protection whichisnot availableto religious places of worship of
other rdigions. !

82. The correct position may be summansed thus, Under the
Mahomedan Law applicable in India, titleto amosque can belost by adverse
possession (See Mulla’s Principles O/ Mahomedan Law, 19th Edn.;by M. b
Hidayatullah- Section217; and ShahidGanj v. Shiromani qurdwara®). If
that isthe positionin law, therecan be no reasonto, hold that a mosquehas a
unique or specia status, higher than that of the places of worship Of other
religionsin secular Indiato make it immunefrom acquisition” by exercise of
the sovereign or prerogative power of theState. A mosque is notan essentia
part of the practice of the religion of Islam andnamgz (prayér) by Muslims  C
canbe offered anywhere, even in open. Accordingly, its acquisition is not
prohibited by the provisions in the Condtitution of India. Irrespective of the
status Of a mosque in an Idamic country for the purpose of immunity from
acquisition by the State in exercise of the sovereign power; its status and
immunity from acquisition’ in the secular ethos of India under the
Constitution is the same andequal to that of the: places of ‘worship of the
other religions, namely, church; templeetc. It is neither more nor less than
that of the places of worship of the other teligions.Obviously, the
acquisition of any religious place is to be made only in unusua and
extraordinary situationsfor a larger nationa purpose keeping in view that
sueh acquisition should not result in extinction of the right to practise the
religion, if the significance of that placebe such..Subjectto this condition, €
the power of acquisition is avaijlable for a mosguelike.any other place of
worshipof any religion. Theright to worship is riot at any and every place,
so long as it can be practised effectively, unless: the tight to worship at- a
particularplaceisitself anintegral part of that right.

Maintainability of the Reference

83. In the view that we have taken on the question of validity of the
statute (Act No. 33 of 1993) and as a result of upholdingthe validity of the
entire statute, except Section4(3) thereof, resultinginrevival of the pending
suitsand legal proceedings wherein the disputebetween the partieshas to be
adjudicated, the Reference made under Article 143(1) becomes superfluous
and unnecessary. For this reason, it is unnecessary for ug to examine the
meritsof the submissions madeon the maintainability of this Reference. We, 9
accordingly, very respectfully declineto answer the Reference and returnthe
same. .

Result

84. The result is that ail the pending suits and legal proceedings stand
revived, and they shall be proceeded with, and decided, in-accordance with

13 AIR1940PC 116.121: 44 CWN9S7: 671A2S1
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law. It followsfurther asaresultof the remainingenactment being upheld as
valid that the disputed area has vested in the Centra Government as a

a dtatutory receiver with a duty to manage and 'adminigter, it in the manner
provided in the Act maintaining status quo therein by virtue of the freeze
enacted in Section 7(2);, and the Central Government would exercise its
power of vestingthat property further inanotherauthorityor body or trust in
accordancewith Section 8(1) of the Act in termsof the final adjudicationin
the pending suits. The power of the courtsin the pending legal proceedings

b togivedirectionsto theCentral Governmentasa statutory receiver wouldbe
circumeeribed and limited to the extent of the area:left open by the
provisions of the Act. The Central Govertiniant would be bound to tak all
necessary steps to implement the decision In the suits and other legal
proceedings and to fiand overthedisputed area to the party found, entitled to
the same onthe, find adjudication made inthe suits. The' parties to thesuits

C would be'entitied to amend their pleadings suitably In the light of our
decision. '

85. Before we end, we would like to indicate theconsequence if the
entire Act had been held to be invalid and then we had;declined to answer
the Referenceon that conclusion. It wouldthenresult inrevival of the abated
suitsalong with all the interim ordersmadetherein. It wouldalso then result

d astomatically, in revival of the worship of the idols by Hindu devotees,
which too has been stopped from December 1992 with all its ramifications
without granting any benefit to the Muslimcommunity whose practice of
worship in the mosgue (demolished on 6-12-1992) had come to a stop, for
whatever reason, sinceat least December t 949. This situation, unlessalterer’

; subsequently. by any court order in the revived suits, would, therefore,

& continueduting the pendency of thelitigation. This result could be no solace
to the Muslims whose feelings of hurt as a result of the demolition of
mosque, must be assuaged in the manner best possible without giving cause

ki for any legitimate grievance to the other community leading to the

il possibility: of reigniting communal passions detrimental to' the spirit of

& communalharmony inasecular State. ; ,

f £6. Thé_‘ best solution in the circumstances, on revival of suits is,
therefore; to maintajn status quo as on 7-1-1993 when the law came into
forcemodifying theinterimordersin the suitsto that extent by curtailingthe
practice of/worship by Hindus in the disputed areato the extent it stands
reduced under the Actinstead of conferringon themthe larger right available
under the court orderstill intervention was made by legislation.

9 87. Sé&ction 7(2) achieves this purpose byllreezing the interim
arrangement for worship by Hindu' devotees reduced to this extent and
curtailsthe larger right they enjoyed under the court orders, ensuring that it
cannot be enlarged till fina adjudication of the dispute and consequent
transfer of' the disputed area to the party found entitled to the same. This

h  ging the purpose and trueeffect of Section 7(2), it promotesand strengthens
the commitment.of the natlon to secularism Ingteadof negating if. To hold
this provision as anti-secular and slantedin favour of the Hindu community
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would be to frustrate an attempt to thwart anti-secularism and unwittingly
supporttheforceswhichwereresponsible fortheeventsof 6-12-1992.
Generdl a

88, Semg general remarks areappropriate in the context. We must place
on record our appreciation and gratitude to the learned membéts of the Bar
who assisted us at the hearing of this matter of extraordinary and unusual
importance to the national ethos. The learned Attorney General, the learned
Solicitor Generd, the learned Advocate General of Madhya Pradesh, the
learned Advocate Generd of Raasthan, Shri ES. Nariman, Shri Soli J. b
Sorabjee, LateShri R.K. Oarg, Dr Rgeev Dhaven, Shri Ani! B. Divan, Shri
Satish Chandra, Shri PP. Rao, Shri Abdul Mannan, Shri O.P. Sharma, Shi
$:N. Mehta, Shri PN. Duda, Shri V.M. Tarkunde, Shri Asho¥: H. Desai, Shri
Shakil Ahmed Syed, Ms N. Bhagwat and the other learned counsel who
assigted them rendered their vauable assistance with grest zeal after
considerable industry in the highest traditions of theBar. Shri Deoki Nandan  C
Agarwal, oneof the partiesin asuit as the next friend of the. Deity appeared
in personand argued with completedetachment. Dr M. Ismail Frauqui also
appeared inperson. It was particularly heartening tofind that the cause of the
Muslimcommunity wasforcefully advocated essentialy by the members of
the Bar belonging to other communities. Their commitmentto the cause is
evident from the fact that Shri Abdul Mannan who appearedfor the Sunni
Central Wakf Board endorsed the arguments on behalf of the Muslim
community, The reciprocal gesture of Shri Mannan was equally heartening
and indicative of mutud trust, The congenia atmosphere inwhich the entire
hearing took placewasatrue.manifestation of secularism in practice.

89. The hearingleft us wondering why the disputecannot be resolvedin
the same manner and in the same spirit it Which the maner was argued,
particularly, when someof the perticipants are common andare in a position
to negotiae and resolvethe dispute. Wedo hope this hearing has been the
commencement of that processwhichwill ensurean amicable resolution of
the dispute and ‘it will not end with the hearing of this matter. Thisis a

b meatter suited essentially to resolution by negotiations whichdoes not end in
a awinnerand aloser whileadjudication leads to that end, itis in the nationa
';'} interestthat thereis no loser at the'endof the process adopted for resolution
! of the disputeso that the final outcome does not |eave behind any raneourin
anyone. Thiscan be achieved by a negotiated solution on the basisof which
i a decreecan be obtainedin terms of such solution in these suits. Unlessa
solutionis found whichleaveseveryone happy, that cannot be the beginning
for continuedharmony between "wethe people OfIndia”. g
. 90. In-1893 World'sParliament of Religionswas held in Chicago, the
Chairman of Parliament* John Henry Barrows indicated its object and
observed: .
"It was felt to be wise and advantageous that the religions of the
world, which are competing at so many points in all the continents, |,
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shouldbe broughttogethernat for contentiQn bt for leving conference,
inoneroom."

a InPaliament, Swami Vivekananda spokeof "Hinduism as the religionthat
hastaught the world bothtol eranceand universal acceptance”’ and described
the- diversity of rdligions as “"the same light coming through different
colours'. Theassambly recited the Lord's Prayer as a universd prayer and
Rabbi Emil Hirsch proclaimed: "Theday of nationd redligions is past. The
God of the universe spesks of all mankind." At theclosingsesson” Chicago

b lawyer Charles Bonney, one.of Parliament’s Chief visionaries, declared :
"Henceforth the religionsof the worldwill make war, not on each other, but
on the giant evils that afflict mankind." Have we, during the last century,
moved towards theproféssad goal?

91. “As 1993 began, communa violence returned to India, sparked by
the controversy over a 16thcentury mosque said to stand on theruinsof an

c ancient Hindy;temple honouring L ordRama.” Itmay besaid that

“fundamentalism and plurdism posethe two chalenges that people of

all religiops traditions face;"

and Ly

“to the fyndamentalists, the borders of religious certainty are tightly

d guarded; to the'plurdidt, the borders aregood fences where onemeets
the neighbour. To many fundamentalists, secularism, seen as the denial
of religigus claims, is the enemy; to pluralists, secularism, seen as the
separatién Of Government from the domination of 2 gingle religion, is
the essejtial concomitant' of religious diversity and the protection of
religiougifreedom.” :

e Thepresentstate may besummarised thus:

“At present, the. greatest religious tensions are not those between any
one religion and enother; they are the tensons between the
fundamentalist and the plurdist ineachandevery rdigious tradition.”

The spirit of universaism popular in the late 19th century was depicted by
MaxMullerwhosaid:

"The living kémel of reigion canbe found; | believe, in amost

every creed, however much the husk may vary. .And think what that
,means * | tmeans that aboveand benesth and behindall religions thereis

oneeternal,oneuniversa religion.”
92. The year t993 has been described as the "Year of Interrdligious
9 Understanding and Cooperation”. Is that century-old spirit of conciliation
and cooperdtion reflected in reections of the protagonists of different
religious faiths to justify 1993 being called the “Year of Interreligious
#]n(%lgtstmdi ng and Cooperation"?" Itisthishopewhichhas to be realisedin

e future.

t “Reflections onReligious Diversify” by Diana L, Bk in $PAN . September 1994
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93. A neutrd perception of the requirement for commund harmony isto
be found in the Bahai faith. In a booklet, "Communal Harmony -  India’s
Greatest Challenge”, forming part of theBaha literature, it is stated thus; a
“The spirit of tolerance and assmilation are the hdlmarks of this
civilization. Never has the question of communa harmony and social
integration raisedsuchawiderangeof emotionsas today.”
* ¥ Fh

Fear, suspicion and hatred are the fuel which feed the flame of
communa disharmony and conflict. Though the Indian‘masses would
prefer harmony between various communities.: it cannotbe established
through the accommodation ‘separate but equal’, not through the
submergence of minority cultureinto mgority culture— whatever that
may be...”

Lasting harmony' between heterogeneous communities can only
comethrough a recognition of the oneness of mankind, aredization that
differences that divide us along ethnic and ‘religious fines have no
foundation. Just as there are no boundariesdrawn on the earth of
separate nations, distingtions of secial, economic, ethnic and religious
identity imposed by peoples areartificia; they haveonly benefited those
with vested interests. On the other hand, naturaly occurring diverse d
regions of the,planet, or the country, suchas mountain and plains, each
have unique'benefits. The diversity created by God has infinitevalue,
whiledistinctions imposed by man haveno substance™ .

94. We conclude with the fervent hope that communa harmony, peace
and tranquillity would soondescend in the land of Mahatma.Gandhi, Father
of theNation, whosefavourite bhajan(hymn) was- e
“$TaT HEATE AL AW,
TR G T WA

"IshwarandAllahare bothyour names.

Oh God! Grantthiswisdom to all."

95. Wedo hopethat the-people of Indiawould remember the gospel he f
preached and practised, andlive up to hisideds.

"Betterlatethan never."

Conclusions
96. As aresultof theabovediscussion, our conclusions, to be read with
thediscussion, are as follows : ‘

(I(a) Sub-section (3) of Section 4 of the Act abatesall pendingsuits 9
and legal proceedings without providing. for an aternative dispute-
resolution mechanism fpr resolution ef, the dispute between the parties
thereto. Thisis anextinction of theiudiciad remedy for resolution of the
disputeamounting to negation of ruleof law. Sub-section (3) of Section
4 of theActis, therefore, uncongtitutiond andinvdid. -

(b) The' remaining- provisions of the Act do notsuffer from any
invalidity on the construction made thereof by us. Sub-section (3) of

o8 a0 R

" relen .
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Section4 of the Act is severable from the remaining Act, Accordingly,
'the challenge to the conglitutiond validity of the remaining Act, except
for sub-section (3) of Section4, isrejected.

(2) Irtespective Of the status of a mosque underthe Muslim Law
applicablejn the Islamic countries, the status of a mosgue under the
Mahomedan Law gpplicable in secular Indiais the same and equal to
that of any:other placeof worshipof any religion; and it does not enjoy
any gredtef immunity from acquisition inexercise of the sovereign or
prerogativepower of the State, than that of the placesof worshipof the
-other religions.

(3) The pending suitsand other proceedings rel ati ngto the disputed
areawithif whichthe structure (including the premises of the inner and
outer courtyards of such structure), commonly known.as the RamJanma
Bhumi- Babn Masjtd, stood, stand revived for adjudication ofthe dispute
therein, together with. the interimorders made except to the extent the
interimorders stand modified by the provisions of Section7 of the Act.

(4) The vestingof the said disputed areain the Central Government
by virtueof Section3 of the Act islimited, as a statutory receiver. with
the duty for its'management and administration according to Section 7
requiring maintenance of status quo therein under .sub-section (2) of
Section 7 of the Act. The duty of the Central Government as the
Statutory receiver isto hand over the disputed areain.accordance with
Section 6 of the Act, in termsof the adjudication madein the suits for
implementation of the find decision therein. This.is the purpose for
whichthedisputedarea hasbeen so acquired.

(5) The power of the courtsin makingfurther interimordersin the
suitsis limited to, and circumscribed bY ,the area outsidethe ambit of
Section7 of the Act.

(6) The vestingof the adjacent area;. other than the disputed area,
acquired by the Act in the Central Govemmentby virtueof Section3 of
the Act is absolute with the power of management and administration
thereof in accordance with sub-section (1) of Section.? of the Act, till its
further vestingin any authority or other body or trustees of any trustin
accordance with Sec‘pon 6 of the Act. The further vestingof the adjacent
ared, other than'the.di sputed area, in accordance with Section 6 of the
Acthasto be madeat the tire and in the manner indicated, in view of
the purposg’ of itsacquisition.

(7) The meaning of theword 'vest' in Section3 and Section6 of the
Acthasto be so understood inthe different contexts.

(8) Section.8 of the Act is meantfor payment-of compensation to
ownersof the property vesting absolutely in the Central Government, the
titleto whichisnot in disputebeingin excessof the disputedareawhich
aloneis the subject-matter of the revivedsuits, It does not apply to the
disputed area, title to which has to be adjudicated in the suits and in
respectof whichthe Central Government 'ismerely the statutory receiver
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as indicated, with the duty to restoreit to the.owner in. terms of the
adjudication madein thesuits.

(9) The challengeto acquisition of any part of the adjacent area on
the ground that it is unnecessary for achieving the professed objective of
settling the long-standing dispute cannot be examined at this stage.
However,' theareafound to be superfluous on the exact area needed for
the purpose being determined on adjudication of the dispute, must be
restored to the undisputedowners.

(10) Rejection of the chalenge by the. undisputed owners to
acquisition of some religious properties in thevicinity of the disputed
area, at this stage is with the liberty granted to them to renew their
chdlenge, if necessary ata later gppropriate stage, in case of continued
retention by Central Government of their property in excessof the exact
area'determinedto be needed on adjudication of the dispute.

(11) Consequently, the Special Reference No. J of 1993 made by
the Presdent of Indiaunder Article 143(1) of the Condtitution of Indiais
superfluous and unnecessary and does not require to be-answered. For
this reason, we very respectfully decline to answer it and return the
same.

(12) The questions relating to the constitutional vaidity of the said
Act and maintainabilityof the Special Reference are decided in these
terms. "

97. These maters are disposed of, accordingly, in the manner stated
above.

BHARUCHA, 1., (for Ahmadi, J. and himself) (dissenting)}— Wehave had
the benefitof readingthe eruditejudgment of ourlearned brother, Verma, J.
\c/i\'/e are unable to' take the view expressed by him and must respectfully

i ssent. .
99. It is convenient to deal withthevalidity of the Acquisition of Certain
Area at Ayodhya Act, 1993, and the maintainability of'the Presidential
Referencedated 7-1-1993 under Article [43(1) of the Constitution of India
in acommon opinion.

100. The historical background, as now set OUt, isdrawn fromthe White
Paper on Ayodhya issued by the Government of India in February 1993. This
wasthebasisupon whichtheBill to bring the said Act upon the statute book
was prepared and the Reference was made.

“Ayodhya ... has long beena placeof holy pilgrimage becauseof its
mention inrhe epic Ramayana as the place,of birth of Shri Ram. The
structure commonly. known as Ram JanmaBhoomi-Babri Masjid was
erected as a:mosque by Mir Bagi in Ayodhya in 1528AD. It is claimed
by someseggions that it was built at the site believedto be the birthspot

4

®

19 Ed. : For Order gated January 27, 1993 of the present Bench on the Reference see (1993) 1
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of Shri Ranj;_whereat"emple had stood earlier.” (Para'l.1 of the White

Thedisputedstdscture wasused by theMuslimsfor offeringprayersuntil the

night of 22- 12-1949/23-12-1949, when "
“Hindu idoks wereplaced under the central dome of the main portion of
thedispute& structure. Worship oftheseidolswas started on a big scale
fromthe next morning, Asthiswaslikely todisturbthe public peacethe
civil admiaigration atached the premises under the provisons of
Section 145.0fthe Criminal Procedure Code. Thiswasthe starting point
of awholé chain of eventswhichultimatelyled to the'demolitionof the
sructure” (Paras2.13and 2.15)

In 1950two suitswerefiled by Hindu gentlemen; in one of these suits, in

January 1950," the Civil Judgeconcerned passed interimorders whereby the

idolsremained in placeandpujacontinued. Theinterim order was confirmed

by theHigh Courtin April 1955. On 1-2-1986, the Didrict Judge concerned

ordered the opening of the locks upon the disputed structureand permitted
puja by devotees. In 1959 a suit was filed claiming title to the disputed
gructure by the Nirmohi' Akhara, In 1961 another suit wasfiled daiming
title to the disputed structure by the Sunni Centrd Wakf Board. In J989
Devki NandanAgarwal as the nextfriend of the Deity, thatisto say, thesaid
idols, filed atitle suit in.respectof the disputed structure. In 1989 the suits
aforementioned were transferred to the Allahabad High Court and were
ordered to be'heard together. On 14-8-1989; the High Court ordered the
maintenance of statusquoin respectof thedisputedstructure, (Appendix-I to
the White Paper.) .

"The controversy entered a new phase with the placingof idols in
the disputed structure in Dacember 1949. The premisss were attached
under Section 145 of the Codeof Criminal Procedure. Civil suits were
filed shortly theresfter. The interimordersin thesecivil suits restrained
the partiesfrom removing the ido!sor interfering with their worship. In
effect, therefore, from December 3949 till December 1992 the structure
had not beenused asa mosgue.” (Paral.2)

On 6-12.1992, the di sputed structurewas demolished.

"Thedemolition... wasa most reprehensible act, The perpetrators of

this deed struck not only againg a place. of worship but also at the

. principlesof secularism, democracy andtheruleof law ....” (para 1.35)

At 6.45 p.m, on that day the idolswerereplacedwherethe disputed structure
had stead and by 7.30 PM. werk had started on the construction of a
temporary structurefor them. (para 1.20)At about 9.10' p.m. the Presidant of
Indiaissued a proclamation under the provisionsof Article356 assumingto
himself all the functions of the Government .of Uttar Pradesh and dissolving
its Vidhan Sabha. (Para 1.21)

101. A structure called the Ram Chabutra good" on the disputed site,
within the courtyard of the disputed structure. This structure was also
demolished on 6-12-1992 (Appendix.V of the White Paper). As a result,
worship by the Hindus thereat, Which, it appears, had been going on for a
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considerable period of time without- objection by the Mu'allms, cameto an
end.

102. After the impodtion of President's rule, the Central Government  a
took, inter alia,the following decisons: “The Government will seeto it that
the demolished dtructure is' rebuilt; .and appropriate steps will be taken
regarding new Ramtemple." (Para 1.22) »

103. On 27-12-1992, the aforesaid decisions taken on 1-12,1992, “to
rebuildthe demolished structure and to take appropriate stepsregarding new
Ram temple" weredaborated as follows: b

"The Government has decided to loguire all areas indispute in the
suit- pendingin the Allahabad High Court. It has also been decidedto
acquire Suitableadjacent area, The acquired area excluding the areaon
which the disputed structure stoodwouldbe madeavailgble to two trusts
which wouldbe set up for congtruction of a Ram temple.and a mosque
respectively andfor planned development of thearea. - c

TheGovernment of Indiahas al so decided to request the Presidentto
seek the opinion of the Supreme Court on the question whether there
was a Hindu temple existing on the site where the disputed structure
stood, The, -Government has also decided to abide by theopinion of the
Supreme Court and to take appropriate steps to enforce the Court's d
opinion. Notwithstanding the acquisition of the disputed area, the .
Government would ensure that the position existing prior tp the
promulgation of the Ordinance is maintained until such time as the
Supreme Court. .gives its opinion in the maner, Thereafter the rights of
the parties shall be determined'in the light of the Court's opinion.”
(Para8.11) e
104. An Ordinance, WhICh wasreplaced by the. said Actwas issued on

7-1-1993. TheReference under Article 143 was madeon the.sameday. We
shall referto the provisions of the Act later. For thepresent, itiS necessdry to
set out the Reference infull:

"Wheress adispute hasarisen whether aHindutempleor any Hindu
religious strugture existed prior to the congtruction of the structure  f-
(including the premises 'of the inner and outer courtyards of such
dructure), commonly known asthe Ram JanmaBhumi-Babri Magjid, in
the areain which the structure stood in Village Kot Ramchandra in
Ayodhya, in:Hargana Haveli Avadh, in Tehdl Fazabad Sadar;:in the
districtof Faizabad of theStateof Uttar Pradesh.

2. And whereas the said areais located in RevenuePlot Nos. t59 g
and 160inthessaid VillageK ot Ramchandra;

3. And whereas the said dispute has affected the maintenance of
public orderand harmony between different communities in the country;

4. And wheress the aforesaid areavestsin the Centrd Government
by virtue of the Acquisition of Certain Area at Ayodhya Ordinance,
1993; h
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5. And' whereas notwithstanding the vestingof the aforesaid areain
the Central Government under the said Ordinance the Central
Government proposes to settle the said .dispute after obtaining the
opinionof the Supreme Courtof Indiaandin terms of-the said opinion;

6. And wheress in view of what has been hereinbefore stated it

appears to methat thequestion hereinafter set out has arisen and is of
suchanature and of such publicimportance that it is expedient to obtain
theopinionof the Supreme Court of Indiathereon;

7. Now, therefore, in exercise of the powers conferred upon me by
clause(1) of Article 143 of the Condtitution of India; |, Shanker Dayal
Sharma, President of'India, hereby refer the following question to the
Supreme Courtof Indiafor consideration and opinion thereon, namely,

Whether a Hindu'.temple or any Hindu rdigious structure existed
prior to the congruction of the Ram Janma Bhumi-Babri Masji¢
(indluding the premises of the inner and outer courtyards of such

structure) in the area On which the structure stood?””

I0S.1t will be seenthat thefifthrecital of the Re‘erence statesthat “the
Central Government proposesto settle the said dispute after obtainingthe
opinionof the Supreme Courtof Indiaand interms of thesaid opinion”. The
learned Solicitor Generd, appearing for the Central Government, submitted
that thismeantthat the Central Government "wascommitted to bringabout a
settlement in the iight of the Supreme Court .opinion and consistent
therewith. However, at this stageit cannot be predicated as to the precise
manner in which progress towards a solution could be made'. If, he
submitted ordly, no amicable solution wasreached, the Central Government
would take steps to enforce the SupremeiCourt's -opinion. To avoid
ambiguity, the learned Solicitor Generd was asked to takeingtructions and
put inwritingthe Central Government's position in thisbehdf: If the answer
to thequestion posedby the Reference wasthat: no Hindutemple or religious
dructure had stood on the disputed site prior to the congruction of the
disputed structure, would! the disputed structure be rebuilt? On 14-9-1994,
thelearnedSolicitor General madethefollowing statement in response:

"Government standsby the policy of secularism and of even-handed
trestment of al religious communities. The Acquisition of CertainArea
at Ayodhya Act, 1993, as well as the Presdentia Reference, have the
objective of maintaining public order and promoting communa harmony
and thespiritof common brotherhood amonggt the people of India.

Government iscommiued to theconstruction of a Ramtempleand a
mosue, but their actual location will be determined iny after the

Supreme Courtrenders itsopinion inthePresidential Reference,

Government will.treat the finding of the Supreme Court on the

question of fact referred under Article 143 of the Condtitution as a

verdictwhichis,find and binding.

In the light of the Supreme Court's opinionandconsistent with it,

Government will make efforts to resolve the controversy by a process of
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negotiations. Govemment. is confident that the spinion of the Supteme
Courtwill havea salutaryeffecton the attitudes of the communities and
they will no longertake conflicting positions on thefactual i ssue settled
by the Supreme Couirt.

If efforts at a negotiated settlement as aforesaid do not succeed,
Government is .committed to enforce a -solution in the light of the
Supreme Court'sopinion andconsistent withit, Government's actionin
this regard will be even-handed in respectof both the communities. If
thequestion referred isanswered inthe affirmative, namdy, that aHindu
temple/structure did exist prior to the construction of the demolished
structure, Government action will be in support of the wishes of the

Hindu community. If, on the other hand, the question is answered in the

negative, namdy, that no such Hindu temple/strucmreexisted at the .

relevant time, then Government actionwill be in supportof the wishes
of theMuslimcommunity:

166. The learned Solicitor Generd was asked to clarify whether the

Central Government proposed to act in support of either community's wishes
as presently known.or as ascertained after the answer to the Reference was
givenand negotiations had faled. Thelearned Solicitor General was unable
to get ingtructionsjn this behalf from the Central Government, It is fair to
say that he had notmuch timeto do so asthe arguments wereclo@ onthe
day after theclarification wassought,

107.1tis re|evant nowto referto the content of the dispute.

“At the centre of the disputeis the demand voiced by the Vishwa
HinduParishad;(VHP) and |tsall|edorgan|sa|ons for the restoretion of a
site said to be.dhe birthplace of Shri Ram in Ayodhya. Till 6-12-1992,
thissite wasogdcupied by the structure erected 1n 1528 byMir Bagi who
claimedto have. bth it onorders of ;[chefl rstM ughaI*Emperor Babar,

g

The VHP and its dlied organisations based their demand on the
assrtion that this siteisthe birthplace of Shri Ram and a’ Hindu temple
commemorating this site.stood here till it was destroyed on Baber's
command anda magid was erected initsplace

A * *

Duringthe negotiations aimedat findingan amicable solutionto the
dispute one issuewhich came to the fore waswhether a'Hindu temple
had existedon the site occupied by the disputed structureand whetherit
wasdemoalished on Babar's order for the construction of the magjid. '." It
was stated by certain Muslim leaders that if these assertions were
proved, the Mudims wouldvoluntarily handoyer the disputed shrineto
theHindus.” (Paras 2.1,2:2 and 2.3 of theWhitePaper.)

108. Th¢ Statement of Objects andReasons for the Act Sates:

“It was conddered necessary to acquire the site of the disputed

structure and suitable adjacent landfor settingup acomplex whichcould
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be developed in a planned manner wherein a Ram temple, a mosoue,
ameniuesfor pilgrims, alibrary, museumand other suitable facilities can
a be setup,”

109. The Act.has been placed on the statute book to provide for the
acquisition of "certain area at Ayodhya and for matters connected therewith
or Incidental thereto”. The Act reites that there had “been a long.standing
dnpute” relating to the structure aforcmentioned which had affected the
maintenance of publicorder and harmony between different communities in

b the country. It Was “negessary to maintan public order and promote
communal harmony and the spiritof commonbrotherhood: among the people
of India”, It was necessary to acquire certain aress in Ayodhya “with a\lew
to achieve theaforesaid objectives'.

110. The Act, by 'reason of Section 1(2), is deemed o have come into
forceon 7..1.1993 (whichis the date on which the Ordinance waspassed),

¢ Section2(a) defines'area to mean the areaspecified in the Scheduleto the
Act, including thebuildings, structures or other properties comprised therein,
Section 2(b) defines "authorised person” to mean "a person or body of
personsor trustees ot any "trust authorised by the Central Government under
Section 7. - .

111. By reasonofSection 3, on and from the commencement of the Act,

d theright, title and interestin relation to the area standstransferred to and
vestsin the Central Governmertt.

112. Section 4(1) statesthat the "area shall be deemed to include all
assets, rights, leaseholds, powers, authority and privileges and al property,
movable and immovable, ... andall other rightsand interestsinor arising out

e of such properties as were immediately beforethe commencement of this
Act 1n the ownership or control of any personor the State Government ..,
and all regigters, maps, plans, drawings and other documents of whatever
nature relating thereto”. By reason of Section4(2) all the properties which
havevestedin the Central Government under Section 3 shdll, by theforceof
such veding, stand freed and discharged from any - trust, obligation,
mortgage, charge, lienand all other encumbrances affecting them, and any
attachment, injunction, decree or order of any court or tribunal or other
authority restricting the use of such properties in any manner or appointing
any receiverin respeci of the whole or any part of such properties shall cease
to have any effect. Section 4(3) states that any suit, appea or other
proceedings in respectof'the right, title and interest rel ating to any property
which is vested in the Central Government under Section 3 which was

g pending beforeany court, tribuna or other authority on the date of the
commencement. of the Act "shall abate”, '

113, Seetion 7 empowers the Central Government- to take all steps
necessary to securethe possession of thearea that vestsinit.

Section6 readsthus:
h “6. (1) Notwithstanding anythingcontainedin Sections3, 4, 5and 7,
-the Central Government may, if it issatisfied that any authority or other
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body, or trustees of any trust, set up on or after the commencement of
this Actis or are willingto comply with suchterms and: condiitions as
that Government may think fit to impose;- direct by notification inthe g
Officid Gazette; that the right, title and interest or any of them in
relation to the areaor any part thereof, instead.of continuing to vest in

the Central Governrent, vest in that authority or body of trustees of that
trust either on the date of the natification or on such later date as may be
specified inthenotification.

(2) Whenany right, title and interestin rlation to the areaor part b
thereof vest in-the authority or body or trustees referred toin sub-section
(1), suct nghts of theCentral Government inrelationto such areaor part
thereof, shall, on and from the date of such vesting, be deemed to have
becomethe nghts of that authority or body or trusteesof that trust. .

3) Theprgvnsuons of Sections4, 5, 7 and 11 shall, sofar as may be,
apply in relation to sich authority or body or trustees &' they apply in C
relation to the;Central Government and for this purpose references
therein to thé Centrd Government shal be congrued as references to
such authonty or body or trustees.”

114. Sectlon 7 is the only section under the Chapter entitled
"Management AndaAdnumstrauon of Property”, andit readsthus:

"7. (1) Nbtwithstanding anything' contained in any contract or
instrument or.order of any court, tribunal or other authority to the
contrary, on and from the commencement of this Act; the property
vestedin the Gentra] Government under Section 3 shall be managed by
theCentral Government 6t BY 4 parson or Bady of pereong OF trugtess Of
any trust authorised by that Government in thisbehdlf.

(2) In managing the property vested in the Central Government
under Section 3, the Central Government or the authorised personshall
ensurethat the postion existingbeforethe commencement of thisActin
the areaon whichthe structure (including the premisesof the inner and
outer courtyards of such'structure), commonly known asthe Ram Janma
Bhumi-Babri Masjid, stood in Village Kot Ramchandra in Ayodhya, in
Pargana Haveli Avadh, in Tehdl Faizabad Sadar, in 'the district of
Faizabadof the Stateof Uttar Pradesh is maintained.”

115. By reasonof Section 8 theowner of any land, building, structureor
other property comprised in the ‘area’ shall be given by the Centra)
Government in cash an amount equivalent 16 the market value of the land,
building, structure or other property that has been transferred-to and vestsin g
the Central Government under Section 3. For the purposes of deciding the
claim of the owner, the Central Government Is to appoint a Claims
Commissioner. Claimsare required to be madewithin a period of 90 days
fromthe dateof the'commencement of the Act.

116. Section9 makesit clear that the provisons of the Act would have
effectnotwithstanding anything inconsistent therewith containedin any other  h
law for thetime being inforce or any insrument having effect by virtue of
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any 'law other than the Act or any decreeor order of any; court, tribunal or
other authority. Section 10 providesfor pendties for nori..compliance with
the provisionsof the Act. Section 11 providesfor protectionfor action taken
in good faith under the Act. Section 12empowersthe Centrd Governmentto
make rules to carry out the provisionsof the Act. BY reason of Section 13
the Ordinanceisrepeded.

117. The Act may now beanalysed. - - .

118. ‘Area’ under Section 2(a) of the Act is that. specified.in the
Schedule. Again, ‘area’ under Section 3 is that specified in the Schedule.
'Ared, by reasonof Section4(1), includesassets and all property, movable
and immovable, and all other rights and interestsin or aising out of such
property. 'Area, in other words, includesthe whole bundle of movable and
immovableproperty in the, area specifiedin the Scheduleand all other rights
and intereststherein or arising thereout. The wholebundle of property and
rights vests, by reasonof Section4(2), in the Central Government freed and
dischargedfromall encumbrances.

119. Section 7(1)'speaks of property vested in the Central Government
under Section 3. It; therefore, speaks of the whole bundle of property and
rights. These are to be managed by the Central Governmentor any person or
bady of persons or trustess of any trust 86 authorised. In manazing the whele
bundle of property-and rights “the Central Government .or the authorised
person shall ensure that the position existing before the commencement of
this Act in the "area on which the gructure (including the premises of the
inner and outer courtyards) ... stood ... is maintained'vThis provision in
Section 7(2) relates only to that part of the area upon which the disputed
structurestood (thedisputedsite).

. 120.Now, as to'the"authorised person”, Section 7(1) 'saysthat the whole
bundle of property and rights shall b¢ managedby the Central Government
or bya person or body of-persons or trusteesof any trust authorised by the
Central Government. This, as Section7(2) shows, is the “authorised person”
under Section 2(b). He or it may not be the-authority.or other body or
trustees reterredto in Section 6(1). In other words, the power to manage the
whole bundle of propertyand rights may be conferred upon any person or
body of personsor trustees of any trust even though he or they are not
required to comply with the terms and' conditions that the Central
Government may deem fitto imposeunder Section 6(1).

121. “In managing the property vested in the Central Government under
Section 3' (which, readwith Section 4(1), means the:'whole bundle of
property and rights) “the Central Governmentor the authorised person shall
ensurethat theposition existing beforethe-commencement of this Act in the
area on which'the gtructure (including the premisesof the inner and outer
courtyards of such structure) ... stood ... is maintained”.. This provision in
Section 7(2) speaks of “the position existing before the commencementof
this-Act”, i.e.cexisting before midnight on the night of 6..1.1993/7..1.1993.
This provisionttherefore, requires the Central Government of theauthorised

H

“ Ge
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personto ensure,'ip managingthe wholebundle of property and rights, that
the position existing on the disputed site before midnight on the night of
6.1-1993/7-t- 1993'ps malntamed a
122. The obligation is cast in regard to the 'management’ 0'[ the whole.
bundle of property'and rights. This impliesthat the Central Government or
the authorised pergonis requiredto continuewith.the puja that was being
performed on the dlspu(ed site before. 7-1-1993. This is provided for even
though, by reason of Section4(2), theordersof the court in this behalf cease
to haveeffect. ., b

123. Thereismp provisioninthe Act which indicates inclear terms what
usethe who' . bundle of property and rights, includingthe disputed site. wilt
be'putto by the Central Government. Anindication inthisbehalf isprovided
by Section 6. Section6 is an enablingprovision. By reason of Section 6(1),
notwithstanding the vestingin the Central Government of the whole bundle
of property and rights, utheCentral Governniént may, if it is satisfied thy G
any authority or other body or trustees of any trust'set up on or after the
commencement of this Act is,orare willingto comply with such terms and
conditionsas that Government might think fit to imposedirect ....that the
right, title and interest or any of them" in relationto the whole bundle of
propérty or rights or any Part. thereof, instead of continuing-to vest in the
Central Government, shall vest in that authority or body or trusteesof that  d
trust. Thereupon, by reason’ of Section 6(2), the rights of the Centra
Government in the wholebundleof property and rightsor such part thereof
as has been vested under Section 6(1) shall, on and from the date of such
vesting, be deemed to have become the rightsof that authority or body or
trustess of that trust. In other words, when the vesting takes place In respsst
of the whole bundle of property and rights or of ‘any part thereof, al the €
rightsof the Central Government in the wholebundleof property and rights
or such part thereof as has been vested, shali be deemedto betransferredto
theauthority or body or trustin whichit is vested.

124. The provisions of Section6 apply to the whole bundle of property
and rights; that is to say, they apply also to the disputed site. The disputed
site may also be vested in an authority or body or trust that is willing to
comply with the terms and conditions. that the Central Government might
think fit to impose. Thosetermsand conditionsare not specifiedin the Act,
nor is there any indication in that behaf avalable. The only redtriction
imposed upon SUch autherity er bedy or trust, apart from the terms and
conditionsthat the Central Government may think fit to impose, are those
provided in Section 7. This is set out in Section 6(3). The provisionsof I
Sections4,5 and 11 whichare also mentioned in Section 6(3) are provisions
that empower and protectthe authority or body or trust.

125, Section 7 relates to the management and administration of the
whole bundle of property and rights. Section 7(1) states that it shan be
managed by the Central Government or by a body of personsor trusteesof  h
any trust authorised by the Government inthis behalf; in other words, the
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authorised person. Section 7(2) obliges the Centra Government or the
authorised person, in managing the wholebundleof property and rights, to
ensurethat "the position existing" before the commencement of the Act in
thearea on which the disputed structure stood "is maintained”. The Central
Government or the authorised person is, therefore, obliged to maintain the
"position” in respect of the disputed site as it .was before midnight on the
night of 6-1-1993/7-1-1993, and it is requiredto do so in "managing" the
wholebundleof property andrights, Thisimplies not only that the debris of
the demolished structure must be maintained as it stands but also that the
idols which had been placed on the disputed site after the demoalition had

taken place must be retained wherethey are and the puja earned on before
them must be continued.

126. Sincethe Act doesnot spelJ out the use to which the whole bundle
of property and rights is intended to be put and since:the provisions of
Section 7 are applicableeven to the authority or body ortrust in which the
Central Government may vest the wholebundleof property and rightsor any
part thereof under the provisions of Section'6, it is possible to read the
provisions of Section 7 as being of a permanent nature, The Act read by
itself, therefore, suggeststhat the idols shall remain on the disputed site for

ﬁ? indefiniteperiod of time and puja shall continueto DEperformed before

127, Section 8 givesto the owner of any land, building, structure or
other property, which is acquired compensation'equivalent to the market
value thereof. Claims in that- behalf are to be entertained by a Claims
Comrnisslonerto be appointed by the Central Government.For the purposes
of establishing, his claim, the owner would haveto establish his title to the
property that has been acquired. The suits in the Allahabad High Court
whichabate by reason of Section4(3) relaietothetitle of the disputed site.
In other words, the forumfor the adjudication of thetitleto the disputed site
is shifted fromthe courtsto the ClaimsCommissioner;

128, The aboveis an analysisof the Act by:itself. It is necessary to read
it aso in the'context of its Statement of Objects and: Reasons and the
Reference... '

129. The Statement of Objectsand Reasonsstate thatthe acquisition of
the wholebundle of property and rightsis necessary for setting up a planned
complex housing"a Ramtemple,a mosque, amenitiesfor pilgrims, alibrary,
museumand otlier suitable facilities'. Theauthority or other body or trustees
of any trust willing to comply with such termsand conditionsasthe Central
Government may think fitto imposewould, underthe provisionsof Section
6, be vested with a part.of the whole bundle of property and 'rights to
construct and.maintain a Ram templeand concommitant amenities. Another
authority or begy or trust so willingwould be vestedwith another part of the
wholebundleof: property and rightsto constructand maintain a mosgueand
concommitent facilities. So read, the provisons relating to the management
and administragion of the whole bundle of property and rights containedin

o
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Section7 are mten?n prowsons to operateuntil vestlngunder Section 6 has
taken place. 4

130. Having'regard to the provisons of Section 6, the Statement of a
Objectsand Reasonsand the Reference, the acquisition of the disputed site
and surrounding, land is to hold the same pending the resolution of the

dispute regarding the disputed site. The fesolution of the dispute is to take
place in the manner stated in the Reference. Upon such ‘resolution the
disputed site would be handed over for the construction of a mosque or a
Ram temple, as the case may be, and the surrounding area would housea b
placeof worshipof the otherrdigion andancillary facilitiesfor the placesof
worship of both theMudim and theHindu communities. Thevdidity of the
provisions of Section 3, by reason of which the whole 'bundle of property
and rights stands transferred to and vestsin the Central Government, and,
therefore, of the Act itself, dependsupon the validity of the prowsonsthat
followit, particularly, Section 4. c
131. Section 4(1) states that the "areashall be deemed-to include all

assets, rights, leaseholds, powers, authority and privileges and dl property,
movable and immovable, ... and all other rightsandinterestsin or arising out

of such properties as were immediately before the commencement of this
Act in the ownership or control of any person or the State Government ...
and all registers, maps, plans, drawings and' other documents. of whatever d
nature relating thereto”. By reason of Section 4(2) al the propertieswhich
have vestedin the Central Government under Section 3 shall by the forceof
such vesting, stand freed and discharged from any trust, obligation,
mortgage, charge, lien and all other encumbrances affectingthem and any
attachment, injunction, .decree or order of: any court or tribunal or other
authority res;ricti ngthe use of such properties in any manner or appointing e
any receiver in respect of the whole or any part of suchproperties shall cease

to have any effect. Section4(3) states that any suit, appeal or other
proceedings in respectof theright, title and interest relatingto any property
which is vested in the Central Government under Section’ 3 which was
pending before any court, tribunal or other autherity on the date of the
commencement of the Act "shall abate". By reason of Section 8 the owner of
any land, building, structureor other property comprised in the 'area shall

be given by the Central Government in cash an amount equivalent to the
market value of the land, building, structureor other property that has been
transferred to and vestsin the Centrd Government under Section 3. Such
claims are to be decided bya Claims Comm|ssoner who is entitled to
regul atehisown procedure. 9

132, Asthe White Paper'shows, the demolished strueturs was built as 4
mosqguein 1528. It was used asa mosquefrom 1528 until the night of 22-12-
1949/23.12-t949, when the idolswere placedtherein. The idols continuein
the disputed structureby reason of the ordersof the courts. Under the orders
of the court passedin 1986 public worshipof the idols was permitted. This
atate ?fsh ag[l;al rscontinued until 6-12-1992, when the disputed structure was h

lemoli
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133, The sffest Of Sgetion 4 of the Act i's that the Sunni Wakf Board,
which administered the mosque that was housed in the disputed structure,
and the Muslim community losetheirright to'plead adversepossesson of
thedisputed sitefrom 1528 until 1949, if not up-to-date, considering that the
idolsremained in the disputed structure only under the orders of the courts,
Ingtead of judicial determination of thetitle to the disputed site on the basis
of thelaw, thedisputed site, alongwithsurrounding land.ihasbeen acquired
and a complex with a mesqueand a templethereon is planned. What is to
happen to the disputedsite is to depend upon the answer to the question
posed in the Reference and negotiations basedthereon. The question posed
in the Reference is: Whether a Hindu templeor any other Hindu religious
structure existed prior to the congtruction of the disputed structureon the
disputed site. Thelearned Solicitor General fairly Stated that the court should
read the question as ask_ing whether any Hindu temple or other Hindu
religious structure stood on thedisputedsite-immediately beforethedisputed
dructure was built thereon. The dispute, it will be remembered, wasthat a
Ram templehad stood on the disputed site and it wasdemolished to make
placefor the disputed structure; the question posed, however, is. Was there
"a.Hindu temple or any.Hindu religious structure’ on the disputed site.
Secondly, thesalientfact asto whether thetemple, if any, was demolished to
makeplacefor: the digouted structure isnot to be goneinto, Thedisputesas
totitleto thedisputed sitesurvivefor condderation for the purpose of award
of compensation. For this purpose title shall have to be esteblished not
before a asurt of law but before a Claims Commissioner to be appointed by
the Centrd Government who is entitled to devise his own procedure. No
right of appeal.or reference to a Civil Court isprovided for with the result
that the decision of the Claims Commissioner; would be.final except for a
remedy under,'Articles 226/227 of the Congitution.: For the reasons
aforesaid, the provisions of Sections 4 and 8 of the Act must be held to be
arbitrary and uereesonable.

134, Morenmportantly, the provisions of Section 4 ofthe Act, inasmuch
as they deprwé the Sunni Wakf Board and the Muslim community of the
right to plead:gnd esteblish adverse possesson’ as aforesad and restrict the
redress of their’ grievance in respect of thedisputed site to theanswerto the
[l mated quesuon posed byfhe Reference and to negotiations subsequent
thereto, and tme provisions Of Section 3 of the Act, which vest the whole
bundle of pregerty and rights in the Centrd Government to achieve this
purpose, offend the principle of secularism, which is a part of the basic
sructure of the Conditution, being slanted:in favour: of one religious
communi ty as. against another,

135. That secularism is a part of the basic features of the Congtitution
was held in Kesavananda Bharati v, State of Keralai. It was unanimoudy
resffirmed by the nine JudgeBench of thisCourtin SR. Bommai v. Union of

5(1973)4SCC225 1973 Supp SCR 1



]
3

SEC Online Web Edition,C6.pyright © 2019
Page77 Monday,August 5, 2019

Printed For: Mr. Nachiketa $oshi

S€eC Online Web Edition:http://www.scconline.com

436 SUPREME CQURTCASES (1994)6 SEC

India". Sawant, 1. andysed the Preamble of the Condtitution and various
articlesthereinand held that theseprovisons, by implicationprohibited the
edablishment. of a theocratic State and prevented the' State from either
identifying itself with or favouring any particular. religion, The State was
enjoinedto accordequal treatment t0 all religions. K. Ramaswamy, 1. quoted
thewordswrittenby Gandhiji that are asappositenow asthey. werewhenhe
wrote them: "The Allah of Muslimsis thesameasthe God of Christiansand
Ishwaraof Hindus."B.P. JeevanReddy, J. said: (SEC p. 233, para 3Q4)
“While the citizensof this country are freeto profess, practise and
propagate suchreligion, faith or belief asthey choose, so far asthe State
isconcerned, i.e., fromthe point of view of the State, thereligion, faith
or belief of aperson isimmaterid. Toit, all areequal and-all are entitled
to be treated equaly. How isthis equal trestment possible, if the State
wereto prefer or promotea particular religion, race or caste, which
necessarily meansal ess favourable trestment of all other religions, races
and castes. How are the constitutional promises of social;justice, liberty
of belief, faith or worship andequality of statusand of opportunity to be
attained unlessthe State eschews thereligion, faith or belief of a person
from its consideration altogetherwhiledealing: With him, his rights, hig
duties and his entitlements? Secularism is thus more than a passive
attitudeof religious tolerance. It is a positiveconcept of equal treatment
of all reigions, This attitude is described by some as one of neutrality

towards rdligion or as one of benevolent neutrdity. This may be a

conceptevolvedby Western liberd thoughtor it may be, assomesay, an

abiding faith with the Indian peopleat all points of time, That is not
materid. What is material isthat it is a congtitutional geal and a basic
featureof the Congtitution as affirmed in Kesavananda Bharati v. Sate
of Kerala® and Indira-Nehru Gandhi v. Raj Narairf. Any step
inconsistent  with this jconstitutional policy is, in. plain words,
uneonstitutional.”

The State has no rdigion. The State is bound to, honour and to hold the

scales even between all religions. It may not advance the cause of 'one

religion to the detriment of another.

136. The core provisions: of the Act are Sections 3,4 and 8. The other
provisons of the Act areonly ancillary and incidental to Sections3,4 and 8.
Sincethecore provisions of Sections3,4 and 8 are uncongtitutiond, the Act
itself cannot stand.

137.The provisons of Section 7 d€ referred to in support of the finding
that the Act is skewedto favour onereligion againstanother, .

138. The provisions of Section 7(1) empowerthe Central Government to
entrust the management of the acquired areato “any person or body of
personsor trusteesof any trust”. Section7(2) statesthat "in managing the

4 (1994) 3SEC |
5 (1973)4 SEC 225: 1973SuppSCR 1
6 1975SUppSEC 1: (1976)2 SCR,347
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property vested in the Central Government under Section 3 the Central
Government or the authorised person ... shall ensurethat the position

a existing before the commencement of this Act in the areaon which” the
disputed structure "stood,... is maintained". It:is relevant to note ,that “the
position” is required to be maintained in the course of "managing the
property”. ,Before "the commencement of this Act" the:disputed dructure
had beendemolished, the idolshad been placedon the disputed site and puja
thereof had begun, Section 7(2), therefore, requires that the puja must

b continue so long as the management continues. For how long such
management isto continueand on thehappening on whatevent it will come
to end i1s not indicated. Section7(2). thus, perpetuates the performance of
pujaon the disputed site. No account is taken-of the fact that the structure
thereon had beendestroyed In"amost reprehensible act. The perpetretors of
this deed struck not only against a placeof W9r§1|p but at the principles of

¢ secularism, democracy and theruleof law...." (WhitePaper, parai.33.) No
accountis taken of thefact that thereis a d|spute in respect of the site on
which pujais -to be’ performed; that, as stated in the White Paper, until the
night of 22-12:1949/23-12-1949, whenthe idols wereplaced inthe digouted
gructure, the gisputed structure was beingused as a mosque; and that the
Muslimcommunity hasaclaim to offer namazthereon.

d 139. Reference was made in the course of the proceedings to the
provisions of fhe Places.of Worship Specid Provisons.Act, 1991. It is a
statuteto proh;bn theconverson of any placeof worship-and to providefor
the mamtenant:e of the reI|g|ous character of any place of worship as it
existed on 1§§ 1947, Tt enjoins that nQ person shall convert any place of
worship of any religious denomination or any Section thereof into a place of

e worshipof a different section 'of the same religious denomination or of a
differentrdigious denomination or any section thereof. It declares that the
religious character. of aplace of worship existing on 15-8-1947, shall
continueto be-the sameas it existedon that date. It is specified that nothing
contained in the statute shall apply to the place of worshipwhicl.. v'as the
disputed structure at Ayodhya and to any suit, goped or other proceedings
relatingto it. Based'upon The Placesof Worship Act, it wassubmitted that
what had happened at Ayodhya on 6-12-1992, couldnever happenagain. The
submission overlooks thefact that the IndianPena Code containsprovisons
in respect of offences relating to religion. Section 295 thereof states that
whesver desiroys, damages or defilesany place of worship or any object
held sacred by:any classof persons with the object of thereby insultingthe

9 rdigion of any class of persons or with the knowledge that any class of
personsis likely to consider such destruction,” damageor defilement as an
insult to their religion shall be punished. Section 295 provides for
punishment of a person who with the.deliberate and malicious intention of
outragingthe religious fedings of any class of citizensof India, by words,
either spokenor written,or by signsor by visiblerepresentation or otherwise

h insultsor attemptsto insult the religion or religious beliefs of that class.
Thosewho razedthe disputed structure to theground on 6-12-1992, werenot
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deterred by these provisons. Otherssimilarlymindedareas littlelikely to be
deterred by the provisons of the Placesof Worship Act. :

140. The Preambleto the Constitution of Indiaproclaims.that Indiaisa a
secular democratic republic. Article15in Part 111 of the Constitution, which
provides for fundamenta rights, debarsthe State from discriminating against
any citizen on the ground of religion. Secularism is given pride of place in
the Condtitution. The objectis to preserve and protectall religions, to place
all religiouscommunities onapar, When, therefore, adherents: of the religion
of the mgjority of Indian sitizens makg @ claim upon and assail the placeof b
worship of another religion and, by dint of numbers, create conditions that
are conduciveto pubhc disorder, it is the condtitutional obligation of the
Stateto protectthat placeof worshipand to preserve public order, using for
the purpose such means and forces of law and order as are-required, It is
impermissible ynder the provisons of the Conditution for the State to
acquire that place of worship to preserve public order. T0 condone the ¢
acqwstlon of a place of worship in such circumstances 1s to efface the
principleof secularismfromthe Constitution.

141. We must add 'a caveat. If the title to the place of: worship is in
dispute in a court of law and public order is jeopardised, two courses are
open to the Central Government, Itmay apply te the court concemed to be
appointed Receiver of the place of worship, to hold it secure perding the d
find adjudication.of its title, or it may enact legidation, that makes it
statutory Receiver of the place of worship pending the adjudication of its
title by the court concerned. In either event, the Central Government would
binditself to hand over the placeof worshipto the'party in whose favour its
titleisfound.

142. Thelearned Solicitor General submitted: 4

When conflictingclaimsare madeand deep sentimentsarei nvol ved,
asolutionmay hurt oneor other of the sentiments, but on that account it
cannot be characterised as partial or lackingin neutrality. '

When amity and harmony between communities are threatened, it is

one of the secular dutigs of the .State to help the parties towards a

solutionwhichthe Government feel swill be acceptedoverthe course of

time, if not immediately.rand whichwill have-the effect-of abating and
bluriting the violence of the strife and conflict. The Act and the

Reference make an attempt in the direction of restoring amity and

harmony between thecommunities, Their objecti velssecula
Wecannot, for thereasonsstatedabove, agree. g

143. A brief reference to Article25(1) ‘may now be made.Jt reads:

"25. 'Freedom of conscience and free prof ion, practice and
propagatlon of religion.- (1) Subject to public order, morality and
health and to the other provisions of this Part, dl. persons are equally
entitledto freedom of conscience and theright freelyto profess, practise
and propagate, religion.” . h

o0
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Article 25(1) protects the rights of individuals. (See Commissioner; Hindu
Religious Endowments, MadrasV. i Lakshmipdra Thirtba Svamiar of i
a Shirur Mutt.20) Exerciseof theright of the individual to profess, practiseand
propagatereligion issubject to publicorder.Secularism isabsolute; the State
may not treat religions differently on the ground that public order requiresit.

144. The'principle of .secularism illuminesthe provisions of Articles 15
and 16. Articlé: 15 obligesthe State not to discriminateagaing any citizen on
the ground of-rellgion, The obligation is not subject to any restriction.

b Article 16(1) eclares that there shall be equdity of opportunity for all
citizens in matters relating to employment ot appointment to any office
under the Staté. Article 16(2) puts the requirement negatively: No citizen
shall on theground of religionbe ineligiblefor or be discriminatedagainst in
respect of any employment or officeunder the State. Again, the cbligationin
this behalf :s\ not subject to any restriction. The "hands-off" approach

c requiredof the Statein mattersof religionisillustratedalso by Article27, by
reason whereo; no person\can be compelledto pay any taxes the proceedsof
which are sgecifically appropriated in payment of ‘expenses for the
promotion or maintenance of any particularreligion. Article 29(2) may also
be noted for its absolute'terms; no citizen can be denied admissioninto any
educational ingtitution maintained by the State or receivi ngald out of State

d fundson theground of religion.

145, This.bringsusto the Reference. The Act having-been struck down,
the suits as to the title of the disputed site in the Allahabad High Court
revive and the, purposefor which the Reference was made may be said to
have becomeredundant. On the other hand, it may be said that the revival of
the suitsdoes not debar the Central Governmentfrom negotiatingto bring an

e amicable solution to the,dispute at Ayodhya and such negotiations depend
.upon the answer given to the question posed:by the Réference. We shall,
therefore, deal with the Reference, and proceed upon the basis that it is
maintainable under the provisionsof Article 143.

146. In Special ReferenceNo. J of 19642}, this Court held: (SC 0. 431)

"It is quite true that under Article 143(1) even if questions are
referred to this Court for its advisory opinion, this Court is not bound to
give such advisory opinion in every case.' Article 143(1) provides that
after the questions formulated by the President are received by this

Court, it may. after such hearingas it thinksfit, report to the President its

opinion thereon. The-use of the word 'may’ in contrast with the use of

the word 'shall' in the provision prescribed by Article 143(2) clearly

g bringsout the fact that in agiven case, this Court may respectfully refuse

to expressits'advisory opinionif it is satisfiedthat it should not express
its opinion having regard to the nature of the questionsforwardedto it
and having regardto the other relevantfacts and circumstances.'

20 1954SCR 1005,1021: AIRf9S4SC282
21 (1965) | SCR413 AIR 1965 SC 745
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147. In Special Courts Bill, 1978, Ré”2, this Court said; (SCR p.502:
SCC pp. 400-01, para20)

"Article 143(1) is couched in broad terms, which providethat any @
question of law or fact may be referred by the President for the
condderation of the Supreme Court if it appearsto him that such a
question has arisen or is likely to ariseand if the questionis of such a
natureand of such public importance that it is expedientto obtain the
opinion of the Court upon it. Though questions of fact 'have not been
referred to this Court in any of the six references made under Article b
143(1), that articleempowers the President to makea reference even on
questions of fact providedthe other conditions of thearticle are satisfied.

It isnot necessary that the.question on which the opinion of the Supfeme
Court is sought must have arisen actually."It is competent to the
Presidentto makea reference under Article 143(1) at an.anterior stage,
.namely, at the stage whenthe President is satisfiedthat the questionis C
likely to arise. The' stisfaction whether the question has arisen-or is
likely to arise and whether it is of such a nature and of sueh public
importance that it is expedient to obtain theopinion of the Supreme
Court upon it, is a matter essentidly for the President to decide. The
plainduty and function ofthe SupremeCourt underArticle 143(1) of the
Condtitution isto considerthe question on whichthe Presidenthasmade d
the reference andreport to the President its opinion, providedof course
the question is capabledf being pronotiheed upon and falls within the
power of the Court to decide. If, by reason of the manner in which. the
question is framed or for any other appropriate reason the Court
considers it not proper or possibleto answer the question it would be
entitled tO return the. reference by pointing out the impediments in €
answering it. The right of this Court to declineto answer a reference
does not flow merdly out:of the different phraseology usedin clauses(1)
and (2) of Article143,inthe sensethat clause(l) providesthat the Court
‘'may’ report to the President its opinion on.the question referred to it,
whileclause(2) providesthat the Court 'shall’ reportto the Presidentits
opinionon thequestion, Evenin maters arisingunder clause (2), though
that questiondoes not arisein this reference, the Court may be Judtified
in returning the reference unandweted i it finds for a valid reason that
the question is incapable of being answered, With these preliminary
observations we will considerthe contentions set forthabove.”
This Court is, therefore, entitledto declineto answer a question posed to it
under Article143.if. it considers that it is not properor possibleto do so, but 9
it must indicateits-reasons, !
148. In our vigw, the Reference must not be answered, for the following
reasons. )
149. The Act" and.the Reference, as stated hereinaboﬂ'e, favour one
religious commurity and disfavouranother; the purposeof the Reference is, h

[

\
22 (1979) 1 SEC 380:£1979) 2SCR 476
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therefore, oppbsed to secularism and is unconstitutional. Besides, the
Reference does not servea congtitutional purpose. :

150. Sec'o:gdly, the fifth recital to the Reference states that “the Central
Govemmentptoposes to settle thesaiddispute after obtainingthe opirtion of
the Supreme Court of Indiaand in terms of the said opinion”. (emphasis
supplied) It iszclear that the Central Government does not propose to settle
the dispute initerms of the Court's opinion. It proposesito use the Court's
opinion as a springboard for negotiations. Resolution of the dispute as a
result of such negotiations cannot be saidto be aresolution of the dispute*in
terms of the said opinion". Asked to obtain ingtructions.and tell the Court
that the mosque wouldbe rebuiltif the question posed by.the Reference was
answeredin the negative, the learned Solicitor General made the statement
quoted above. It leavesus in no doubt that even in the circumstance that this
Court opines'that no Hindu templeor Hindu religious structure existed on
the disputed site before the disputed structure was built thereon, there is no
certainty that the mosquewill be rebuil t,

151. Thirdly, there is.the aspect of evidencein relationto the question
referred. It is notour suggestion that a court of law is: not competent to
decide such a question. It can be doneif expert evidenceof archaeologists
and historians is led, and is tested in cross-examination. The principal
protagonistsof the two standsare not gppearing in the Reference; they will
neitherlead evidencenor cross-examine. ThelearnedSolicitor General stated
that the Central Government would lead no evidence, but it would place
beforethe Court the material that it had collectedfrom the two sidesduring
the course of earlier negotiations. The Court being ill-equipped to examine

,and evaluatesuch materia, it wouldhaveto appointexperts inthe field to do

so, and their evaluation would go unchallenged, .Apartifrom the inherent
inadvisability of renderingajudicial opinionon such evaluation, the opinion
would be liable to the criticism of one or both sides thar it was rendered
without heering them or. their evidence. Thig would ordinarily be of no
significancefor they hadchosen to stay away, but thisopinionis intendedto
create a public climatefor negotiations and the criticism would find the
public ear, to say nothing of the fact that-it would impair this Court's
credibility.

152. Ayodhya isa storm that win pass. The dignityand honour of the
SupremeCourt cannot be compromised becauseof it.

153. No observation that we have made s a reflectionon the referring
authority. Wehavethe highestrespectfor theofficeof the Presidentof India
andfor its presentincumbent; his secul ar credentii al sarewell known.

154, Having regard to the construction that we have placed upon the Act
andthe Reference, it is neither necessary nor appropriate to discussthe other
challenges to their validity and maintainability, respectively, It may,
however, be said that wefound the argumentthat the Act was public order
legidation and, therefore, beyond the competence of Parliament very
plausble.
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155. We are indebtedto .the learned Attorney General for the assistance
that he has rendered (0 the Court, We ere indebisd t0 counsel who have
appearedin these matters; if we singleout Mr RK. Garg, itis becauseof his a
untimely demise.

156. Before we pass fina orders, someobsarvations of a general nature
appear to bein order. Hinduismis atolerantfaith. It isthat tolerance that has
enabled Islam, Chridtianity, .Zorcasrnanism, Judaism, Buddhiam, Jainism
and Sikhism to find shelter and support upon this land. Wehave no doubt
that the moderateHindu has|Inle taste for the tearing downof the placeof b
worshipof another to replaceit with atemple. It Isour fervent hopethat that
moderate opinion shall find general expression and that communal
brotherhood shall bring to the disputeat Ayodhya an amicablesolution long
before the courts resolveit. :

187, To quoteGandhiji again:

"India cannot cease to be one nation because people belonging to
differentrehgionsliveinit. ... In no part of the' world areione nationality .
and onereligion wnonymous terms, nor hasit ever beenso in India.”

158. The Acquisition of Certain Areaat Ayodhya Act, 1993, is struck
down as being unconstitutional. The writ petitionsimpugning the validity of
the Act are allowed. The issues in the suits in the Allahabad High Court d
withdrawn fortrial ,tothis Court are answeredaccordingly,

159. The Presidentiad Reference is returnedrespectfully, unanswered.

160. There shall be no order asto costs.

-"(1994) 6 SupremeCourt Cases'442 e
(BEFORE M.N. VENKATACHALIAH, C.J.AND G.N.RAY, J)
MOHO. ASLAM ALIAS BHURE, ACCHAN RIZVI. Petitioners;
Versus

UNIONOFINDIA#
STATE OF UTTAR PRADESH AND OTHERS Respondents.

Contempt Petxgon No0.97 of 1992 inWritPetition (CIVI|) No. 977and
9720f 1991 and Contempt Petition No. 102 of 1992 in Writ Petition
(Civily Mo. 1000 of 1991t, decided on October 24, 1994

A. Constitutnorgof India — Arts. 129 & 215- Wilful circumvention of
Courts' orders in:girreptitious and indirect manner by Chief,: Minister of a
State, held, coveredi— Chief Minister liablefor contempt on his failure to take g
reasonablesteps in” *disregard of secular principles to keep up‘his assurances
which were mcorporated by Court as his undertaking and orders issued on
that basis- Pursugant to challengeto State Govt. notificetions. under S. 4 of
Land Acquistion Act for acquisition of certain land close to Ram Janma
Bhuml-Babrl Masjid complex, interlocutory orders issued by High Court as
well as Supreme Caurt -  Assurances givenby Chief Minister before National

t Under'Article 326f't.he Constuuuon of India
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the provisions of Order 39 Rules 1 and 2 CPC and has committed a serious
error in deciding the scope of Section 53-A of the Transfer of:Property Act,

a 1882 and Order 2' Rule 2 CPC. As noticed above the Civil Judge while
granting ad interim injunction very categorically observed in the order that
respectiverights of the parties shall be decided at the time of final disposal of
the suit. The very fact that Plaintiff 2 is in possession of the property as a
tenant under Plaintiff 1 and possession of Plaintiff 2 was not denied, the
interim protection wasgivento Plaintiff 2 against the threatened action of the

p  Uetondams to gvist her’ withowt following the due process of law. In our
considered opinion, the order! passed by the learned Single Judge cannot be
sustainedin law. ’

8. For the aforesaid reasons, we allow this appeal and set aside the order!
passed by the High Court in theaforesaid appeal arising out of the order of
injunction. However, before parting with the order we are of: the view that

C sincethe suit is pending for along time the trial court shall hear and'dispose
of the suit within a period of four monthsfrom the date of receipt of copy of
thisorder. It goeswithout saying that thetrial court shall not beinfluenced by
any of the observation madein the order passed by the appellate court as also
by this Court and thesuit shall be decided on its own merits.

d (2013) 9 Supreme Court Cases319
(BEFOREDRB.S. CHAUHAN ANDF.M.IBRAHIM KALIFULLA, JJ.)
STATE OFANDHRA PRADESH
AND OTHERS Appellants;
Versus
e STARBONEMILLAND FERTILISER
COMPANY Respondent.

Civil Appeal No.66900f 2004, decidedon February 21,2013
A. Property Law - Transfer of Property Act, 1882 - SS 54, 55(1)(a)
10 $5(1)(5) & 53(2) and 7 & S— Buyer’s claim to paramount qwnership and
title in respect of property purchased - Seller having' different title from
title that was professed to be sold I.e, seller concerned owned only leasehold
title, but professed to sellparamount title - Sellerconcerned (oneA) held
the leasehold under the Government as lessor -  Effect - Held, such sale
deed wasinvalid and ineperative -  Suit for declaration of paramount title
to said property by buyer against'Government, held, could riot be decreed
- Doctrines and Maxims- Nemo dat qui non habet (no onegives what he
g hasnot got)- Nemo plusjuris tribuit quam ipse habet (no one can bestow or
grant a greater right, or a better title than he has himself) -  Specific Relief
Act, 1963, S. 34

B. Evidence Act, 1872 - S. 17 - Admission by transferee as to

non.bolding of utle by, transferor — Lener written by buyer, SWho had
purportedly been sold the paramount title by registered sate deed by A,

t Fromjhe Judgment and Order dated 22-3-2004 of the High Court of Judicature of Andhra
Pradesh at Hyderabad in City Civil Court Appeal No. 72 of 1989
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stating that S had been cheated by its seller, A, as A had professed to sl
paramount title which A did not hold - Held, this was a clear admission by
S that A did not have paramount title - Hence, as no personcan grant a
better title than he himsslf helds, S could not come to hold paramount title
by virtue of the said sale deed — Property Law - Nemo dat quodnon habet
- Admission by purported transferee of title that purported transferor did
not hold that title — Held, will bind such purported transferee == Transfer
of Property Act, 1882 — Ss, 7, 8§ and 54 - Civil Procedure Code, 1908,
Or.12R. 6 (Paras 6,:16 and 17)
Held:

., No person can grant a title better than he hlmself possesses. In-the instant
case, unless it is shown that A (Le. seller) had valid paramount title, the
respondent-plaintiff (i.e, buyer) could not claim any relief whatsoever from
court. The courts below failed to appreciate that the sale deed dated 11-11-1959
was invalid and inoperative, as the documents on record established that the
sdler A was merdy a lessee ofneGovernment. The desumems show tht the
Government was the absoluteowner of the suit land since at least 1920. Hence,
the judgments of the courts below decreeing the suit filed by the
respondent-plaintiff for- declaration'of paramount title are hereby set aside and
the suit isdismissed. "', (Paras 17, 24,16 and 25)

State of A.P. v. Star Bone Mill & Fertiliser Co., City Civil Court Appeal No: 72 of -1989,

decided on 22-3-2004 ¢AP), reversed

C. Property Law.z Ownership and Title — Proof - Presumption of
title in favour of possessor under S, 110, Evidence Act, 1872 -  Rebuttability
of - Held, presumptmn of title as a result of possession arises only where
the facts disclose that. no title vests in any party - Further held, where
possession of,plaintiff i§ not prima facie wrongful, and histitle isnot proved,
it certainly does not mecm that because a man has title over some-land, beis
necessarily In possess;on of it - It in fact means that, if at any tme a man
with title was in posses;mn of said property, the law allows the presumption
that such ,possession was in continuation of the titie vested in him - Thus,
al that S. 110 provndes ‘for is that where apparent title ISwith the plaintiffs,
then in order to dlsplace said claim of apparent.title and to establish good
title ill himself, it is ingumbent upon defendant to establish by satisfactory
evidence the circumstances that favour defendant's version - Presumption
of possession and/or continuity thereof, both forward and backward, can be
raised under S. 110, Evidence Act, 1872

- In present case;plaintif T S was in possession of property |n dispute as
transferee (as sub-lessee) of a lessee (A) of the Government - § claiming
paramount title by filing suit for declaration of paramount title against
Government - One R shown as pattadar in revenue record of that land -
No explanation by plaintiff S as to who R was and how plalntiff was
concerned with it - Documents showing that the Government was absolute
owner of disputed land - On such facts, judgments of courts below
decreeing plaintiff's suit for paramount title, held, not justified and,

therefore, set aside - Evidence Act, 1872 - S8.110 and 114 — Specific,

Relief Act, 1963- Ss. 34, 5and 6 - Criminal Procedure Code, 1973 -
S. 145- Pena Code, 1860, Ss, 154and 158

h
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Held:
The principle enshrined in Section 110 of the Evidence Act, 1872 is based on
a bublic policy with the object of preventing persons from committing breach of
the peace by taking the law into their own hands, however good: their title over
the land in question may be. Tt is;for this purpose, that the provisions of Section 6
of the. Specific Relief Act, 1963, Section 145 CrPC, and Sections 154 and 158
IPC, were enacted. All the aforesaid provisions have the same gbject, The said
presumption is read under Section 114of the Evidence Act, and applies only in a
case where there is either no proof, or very little proof of ownership on either
b side. The maxim “possession follows title" is applicable in cases ‘where proof of
actual possession cannot reasonably be expected, for instance,.in the case of
wastelands, or where nothing is known about possession one way or another.
Presumption of title as a result of poss0SIon can arise only where facts disclose
that no title vests in any party. Possession of the plaintiff is not prima facie
wrongful, and title of the plaintiff is not proved, It certainly does not mean that
because aman has, title over some land, he is necessarily in possession of it. It in
fact means that, if at any timea man with title was-in possession of the said
property, the law alows the presumption that such possession was in
continuation of the title vested in him. A person must establish that he has
continued possession of the suit property, while the other side. claiming title,
must make out a case of trespass/encroachment, etc. Where the apparent title is
with the plaintiffs, it is incumbent upon the defendant, that in order to displace
d this claim of apparent title and-to establish beneficial title in himself, he must
establish by way of wnsfactory evidence, circumstances that favour his version.
Presumption of possession and/or continuity thersof, both forward and
backward, can also be raised under Section 110 of the Evidence Act.  (Para 21)
The trial court recorded a finding to the effect that the name of one R was
shown as pattadar in respect of the land in dispute and the respondent-plaintiff S
is in possession. The respondent-plaintiff could not furnish any explanation
€ herein asto who was this R and how the respondent-plaintiff was concerned with
it. The courts below, have erred in ignoring the revenue record, particularly, the
documents showing that the Government was the absolute owner of the suit land
since at least 1920. (Paras 16 and 23)
Gurunath Manohar Pavaskar v. Nagesh. Sddappa Navalgund, (2007) 13 SEE€565; Nair
ServiceSocietyLtd. v. K.C. Alexander, AIR 1968 SC 1165; Chief Conservator of Forests
v. Collector, (2003) 3 SEC 472, reliedon ,
D. Property Law - Ownershlpand Title- Proof - Revenue record -

Nature and value of - Held, it is not a document oftitle- |t merely shows
possessionof aperson’'- EvidenceAct, 1872,S. 3S (Paras 21 and 24)
Gurunatb ManoharPavaskar v.Nagesh. Sddappa Navalgund, {2007) 13SCC 565, reliedon

E. Evidence Act, 1872 -.S. 90- Presumption under, as;to documents
9 30yrsold- Reckoning of period of 30 yrs mentioned in S. 90 - Mode of
- Held, said period must be reckoned backward from the date of offering
of the document, and not any subsequent date t.e,the date of decislon of suit
or appeal - In presént casesuit filed in 1974 on basis of registered sde
deed dt. 11-11-1959- High Court considering said sale deed in the light of
S 90 and reckoning period of 30 yrs as to said deed from 1959till the date of
its impugned decision passed in appeal Le,22-3-2004, treating the appeal as
a continuation of' the suit - Held, such a,view by High Court was

Impermissible and perverse — Hence, not accep(ablé (Paras 14 and 15)
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F.Property Law - Ownership and Title = Estoppel or acquiescence-
Ownership.Qf property-e- Acceptance of municipal/agricultural tax by State
in respect Ot property or grant of loan by bank upon hypothecation! a
mortgage of the property - Effect of - Held, mere acceptance of
municipal tax or agricultural ‘tax by a person, cannot stop the 'State from
challenging ownership of the land, as there cannot be estoppel against the
statute - Nor can such a presumption arise in case of grant of loan by a
bank upon it hypoth@cating the. property — Evidence Acty 1872 S, 113
otherwise -  Trandfer, of Property Act, 1882- Ss,7, 8 and 54 — Nemodat b
guodnon N abet’ ¢+ (Para22)

Appeal allowed W-D/51461/CV

Advocates who appeared inthis case:
Amarendra Sharan, Senior Advocate (CK. Sucharita and Ms Rumi Chanda,
Advocates) for theAppelfants;
D. RanaKnshnaReddggand MsAshaGopaanNair, Advocates, for the Respondent.

Chronologicallist Of cases' qted . onpage(s) C
1. (2007) 13 SCC 565, Girunath Manohar Pavaskar v. Nagesh Siddappa
Navalguncl 326c
2, City Civil Court Ap efd No. 72 of 1989, decided on 22-3-2004 (AP), Sate
-ofA.P. v. é‘tar Bone Mill & Fertiliser Co. (reversed) 322¢, 35;%16
3. (2003) 3 SCC 472, CMef Conservator of Forestsv. Collector 326e d
4. AIR 1968SC 1165, Natr Service SacietvLtd. v. K.C. Alexander 326¢

The Judgrnent of the: Cgurt was delivered by

DR B.S. CHAUHAN, J.- This appeal has been preferred against the
impugned judgment and order dated 22-3-2004, passed by the High Court of
Judicature of Andhra Pradesh at Hyderabad in State of A.P. v. Sar Bone Mill e
& Fertiliser Co.l, by. way of which the civil suit filed by the respondent
against the appellants claiming title over the suit land in dispute, has been
upheld.

2, The facts and citcumatanees giving tise to this appeal are! one Shrl
M.A. Samad, Assistant Engineer, City Improvement Board, Hyderabad,
along with his associate, converted the land in dispute measuring 3.525 acres
i.e. 17,061 sq yd.iin favour of the Forest Department in 1920. The suit land
was given on lease on 21-5-1943 to MIsA. Allauddin &\ Sons for afixed time
period, incorporating the ‘terms and conditions that the lessee would not be
entitled to extend the.existing building in any way, or to erect any structure
on the land leased. The lessee was also prohibitedfrom transferring the suit
land by any means. 9

3, The said MIS A. AIIauddln& Sons, a proprietary concern, sent a letter
dated 29-9-1945 in response to the eviction notice, informing the appellants
that it was not possible for it to remove the factory esrabluned onthe suit
land, and thus, the said lessee asked the appellants to put up the said property
for rent. The said firln, then sent a letter dated 1-5-1951, offering rent of

1 City Civil Court Appeal No. 72 of 1989‘; decided on 22-3-2004 (AP)
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Rs 600 per annum. The appellants vide letter dated 20-12-1954, informed
M/s A. Allauddin & Sons tovacate the site within a period of one month, or
else be evicted in accordance with law, and in that caseit would also be lisble
to pay damages. In spite of receiving such .a letter, the said |essee/tenant
remained in possession of the suit premises, and continued to pay rent, asis
evident from the letter dated 15-8-1956.

4. The appellants, however, vide letter dated 21-2-1958,-asked the said
lessee/tenant M/s A. Allauddin & Sons, yet again, to vacate the suit land.
Instead of vacating the suit land, MISA. Allauddin & Sons executed a lease
deed dated 24-2-1958, and got it registered on 6-4-1958, in favour of Syed
Jehangir Ahmed and others (partners of the respondent firm,’M/s Star Bone
Mill and Fertiliser Co.), for aperiod of two years. During the subsistence. of
the said sublease, the partnersof the firm MiSA. Allauddin & Sons, executed
a sale deed on 11-11-1959 in favour of the respondent, for aconsideration of
Rs 45,000. The said sde deed was aso registered, and possession was
handed over to the respondent,

S. The respondent herein filed a petition in 1964 before the Minister for
Agriculture & Forest, seeking permanent lease of the suit premises in his
favour. On 26-4-1967; an order was passed by the Ministry of Agriculture &
Forest in respect of recovery of arrears of rent as regards the said land. The
respondent vide letter dated 7-5-1969, offered higher rent to the appellants
for the suit land.

6. On 22-5-1970, the respondent wrote a letter to the Chief Minister of
Andhra Pradesh (Ext. B-39), stating that he had been cheated by MIsA.
Allauddin & Sons, & ithad sxsewied a sale deed inhis favour, even though it
had no title, and a very high rate of rent was fixed ;by the department, which
should be reduced and till the matter is finally decided, a rent of Rs 569 per
month should' be accepted. The said application/petition wasrejected by the
Assistant Secretary to the Government, Food & Agriculture Department, vide
letter dated 18-12-1970. Aggrieved, the respondent filed" Writ Petition No.
187 of 1971 wherein an interim order dated 12-1.-1971 was passed, to the
effect that the recovery of rent for the period prior to 26-4-1969 would be
made at the rate of Rs 568 per month instead of Rs 1279 per month.
Subsequent to 26-4:'1969, rent would be recovered at the rate.of Rs 1279 per
month. In case arrears are not paid by the respondent, he would be vacated
from the suit land.

7.1n view of the Interim order of the High Gourt, the appsllants issued a
demand notice for a sum. of Rs45,484.62p. However, vide order dated
19-10-1971, the High Court directed the respondent to deposit a sum of
Rs 30,000, in eight monthly instalments, The said writ petition was disposed
of vide order dated' 18-2-1972, asking the respondent to approach the
appropriate forum- to establish his rights over the suit land, or to make a
representation to the State Government for this purpose. :

8. The appellants served notice dated 8-4-1974, upon .the respondent
under Section 7 of the Land Encroachment Act, and the respondent submitted
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a reply to the saidjshow-cause notice on 24-6-1974. The matter was
adjudicated and decided on 21-8-1974, under Section 6 of the Land
Encroachment Act, and the respondent was directed té vacate the suit land.
The respondent filed Writ Petition No. 5222 of 1974 beforethe High Court,
however, the same wa dismissed, after giving liberty to the respondent to
approach the civil coutt. Thus, the respondent filed Original Suit-No, 582 of
1974 for declaration .of title and for injunction, restraining the appellants
from evicting the midvg‘féspondent-plaintiff from the property in dispute. ,

9. The appellants.¢ontested the stit by filing a written statement, and on
the basis of the pleadings therein, a large number of issues were framed,
including whethet Més A, Allauddin & Sons was actually the owner and
possessor of the suit' Pg',md; and whether it could transfer the suit' land to the
respondent-plaintiff, ¥ide registered sale deed dated 11-11-1959 The City
Civil Court, vide jud‘gment and decree dated 25-4-1989 decreed the suit,
holding that the Government was not the owner of the'suit land-and that the
respondent-plaintiff. had a better title over it. Thus, he wasentitled for
declaration of title, and injunction as sought by him. )

10. Aggrieved, the appellants preferred City Civil Court Appeal No. 72 of
1989 before the High' Court, Challenging the said judgment and decree dated
25-4-1989, which was dismissed vide judgment and decree dated
22-3-2004 1, affirming the judgment and decree of the trial courtHence, this
appeal.

11. Shri Amarendra Sharan, learned Senior Counsel appearing on behalf
of the appellants, has submitted that the courts below misdirected themselves
and did not determine the issue as regards, whether the vendor of the
respondent-plaintiff had any. title over the suit property. The same is
necessary to determine the validity of the sale deed in favour of the
respondent-plaintiff. The issue before the trial court was not whether the
Government was the owner of the said land or not. No such issue was framed
either. Moreover, such an issue could not be framed in view of the admission
made by the respondent-plaintiff itself, asit had been paying rent.regularly to
the Government, and the same was admitted by it, by way of filing an
application before the Government stating, that MIs A'Allauddin.s; Sons had
cheated it by executing a sale deed in its favour, without any auth, brity/title. It
thus, requested the Government to execute a lease-deed/rent .deed in its
favour. It was not its case, that in its earlier two writ petitions filed by it, it
had acquired title over the land validly, or that MisA. Allauddin & Sons, etc.
had any title over the said suit land. The lease deed' executed by the
Government in favour of MIS A. Allauddin & Sons, dated21-5-1943 must be
considered in light of the provisions of Section 90 of the Evidence Act, 1872
(hereinafter referred to as "the Evidence Act"), and not the sale deed dated
11-11-1959, as the suit was filed in 1974, just after a period of 15 years of
sale, and not 30 years. The courts below have erred in applying the provisions

1 Sate of A2\ Star Bone Mill & Fertiliser Co., ¢ty ¢ivil Court Appea No. 72 of 1999,
decided on 22-3-2004 (AP)
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of Section 90 of the Evidence Act. The findings of fact recorded by the courts
below areperverse, being based on no evidence andhave been recorded by a
misapplication of the law. Thus, the appeal deserves to be allowed.

12. On the contrary, Shri D. Rama Krishna Reddy, learned counsel
appearing on behalf of the respondent, has opposed the appeal, contending
that the findings of fact recorded by the courts below, do not warrant

interference by this Court. It is evident from the revenue records tha
possession is prima facie evidence of ownership, and that the same is by
itself, alimited title, which is good except to the true owner, The admission
and receipt of tax constitutes"admission of ownership, and the entries in the
revenuerecord must hence, be presumed to be correct, In the revenue record,
one Rgja Ram has been shown to 'be the owner of the land, the Forest
Department cannot claim any title or interest therein. The said appeal lacks
merit, and is liable to be dismissed.

13. We have considered the rival submissions made by the learned
counsel for the parties and perused the records. -

14. Admittedly, the High Courterredin holding thattheﬁale deeddated

11-11-1959, must be eensidered in the light ofthe provisions of Section 90 of
the Evidence Act, instead of the period mentioned therein, thereby treating
the appeal as a continuation of the suit. Therefore, the period of 30 years
mentioned therein, has been calculated from 1959, till the date of the
decision of the appeal i.e. 22-3-2004!. This view itself is impermissible and
perverse, and cannot be accepted. The courts below have- not given any
reason, whatsoever., for the said lease deed to be treated as having been
executed on 21-5-'1943, under Section 90 of the Evidence Act and, thus, for
believing that the land belonging' to the 'Porest Department which had in
tum, given it to M/s A. Allauddin & Sons on lease.

15. Section 90 of the Evidence Act is based on the Iegal maxims. nemo
dat qui non habet(no one gives whet he has not .got); and nemo plusjuris
tribuit guam ipse hdbet (no one can bestow or grant a greater tight, or a better
title than he has himself), This section does away with the strict rules, as
regards the requirement of proof,which are enforced in the-case of private
documents, by giving rise to a presumption of genuineness, in respect of
certain documents that have. reached a certain age. The period is to be
reckoned backward from the date of the offering of the document, and not
any subseguent datei.e. the dateof decision of suit or appeal. Thus, the said
section deals witt)‘,'the admissibility of ancient documents, dispensing with
proof as would betequired, in the usual course of events in ausual manner.

16. There has:been a clear admission by the .respondent-plaintiff in its

letter dated 22-3-1970 (Ext B-39), to the sffect that ithad been cheated by
MIsA. Allauddin & Sons, who had no title over the stit land, and sale deed
dated 11-11-1953, had thus been executed in favour of the
respondent-plainﬁff by way of misrepresentation. The said application was

1 State of AP v. Smt Bone Mill & Fertiliser Co., City Civil Court Appeal No. 72 of 1989,
decided on 22-3-2004 (AP)
»
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rejected vide order 'd'§'ted 18-12-1970. While filing the writ petition, the
respondent plaintiff dig not raise the issue of title of the Forest Department,
in fact, the dispute wa& limited only to the extent of the amount PE rent, and
its case remained the-same even in the second writ petition, when it was
evicted under the Encroachment Act, The trial court framed various issues,
and without giving any weightage to the documents, filed by the appellant-
defendant, decided the case in favour of the respondent-plaintiff, with total
disregard to any legalrequirements, The courts below have erredin ignoring
the revenue record, particularly, the documents showing that the Government
Wes the absolute owner of the suitland since at least 1920.

17. No person can claim atitle better than he himself possesses. In the
instant case, unless it is shown that Mis A. Allauddin & Sons had valid title,
the respondent-plaintiff could not.claim any relief whatsoever fromcourt.

18. In' Gurunath Manohar Pavaskar V. Nages]i Sddappa Navalgund? this
Court held as under: (SCC p. 568, para 12)

"12. A revenue record is nota document of title. It merely raises a
presumption in regard to possession. Presumption of possession and/or
continuity thereof both forward and backward can also be raised under
Section 1100f the Evidence Act."

19. In Nair Service Society Ltd. v, K.C. Alexander’, dealing with the
provisions of Section 1100f the Evidence Act, this Court held as under: (AIR
p. 1173, para 15)

“15.... possession may prima facie raise a presumption of title no
one can deny bws this presumption can hardly arise when the facts are

known. When the facts disclose no title in either party, possession aone
decides."

20. In Chief Conservator of. Forests v. Collector”, this Couit heldthat: .

(SeC p. 484, para == C2 ) ~
“20. ... presumption, which is rebuttable, is attracted when the
possession is prima facie lawful and when the contesting party has no
title,"

21. The principle enshrined in Section 110 of the Evidence Act is based
on public policy with the object of preventing persons from committing
breach of peace by taking law into their own hands, however good their title
over the land in question may be, It is for this purpose, that the provisions of
Section 6 Of the Specific Relief Act, 1963, Section 145 of the Cada of
Criminal Procedure, 1973, and Sections 154 and 158 of the Penal Code,
1860, were enacted. All the aforesaid provisions have the same object. The
said presumption is read under Section 114 of the Evidence Act, and applies
only in acase where there is either no proof, or very little proof of ownership
on either side. The maxim "possession follows title" is applicable in cases

2 (2007) 13 SEE 565 : AIR 2008 SE 901
3 AIR 1968 SC 1165
4 (2003) 3 SEE 472 : AIR 2003 SC 1805
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where proof of actual possession cannot reasonably: be expected, for instance,
in the case of wastelands, or where nothing is known about .possession one
way or another. Presumption of title as aresult of possession, can arise only
where facts disclose that no title vests in any party. Possession of the. plaintiff
is not primafacie wrongful, andtitle of the plaintiff is not proved, It certainly
does not mean that because aman has title over some land, heis necessarily
in possession of it. It in fact means, that if a any time a man with title was in
possession of the said propérty, the law alows the presumption that such
possession was in continuation of the title vested in him. ‘A person must
establish that he has continued possession of the suit property, while the other
side claiming title, must make out a case of trespass/encroachment, etc.
Where the apparent title is with the plaintiffs, it is incumbent upon the
defendant, that in'order to displace this claim,'of apparent title and to
establish beneficial title in himself, he must establish by way of satisfactory
evidence, circumstances that favour his version. Even, arevenue record is not
a document of title. It merely raises a presumption in regard to possession.
Presumption of possession 'and/or continuity thereof, both forward and
backward, can also be raised under Section 1100f the Evidence Act.

22. The courtsbelow have failed to appreciate that mere acceptance of
municipal tax or. agricultural tax by a person, cannot stop:the State from
challenging ownership of the land, as there may not be estoppel against the
statute. Nor can such a presumption arise in case of grant of loan bya bank
upon it hypothecating the property.

23. The trial-court has, recorded a finding to the effect that the name of
one Raja RaTl was shown as pattadar in respest of the land in dispyte and the
respondent-plaintiff is in possession, Therefore, the burden of proof was
shifted on the Government to establish that the suit land belonged to it. The
learned counselfor the respondent-plaintiff could not furnish.any explanation
before us as to' Who was this Raja Ram, pattadar and how .the respondent-
plaintiff was concerned with it. Moreover, in absence of his impleadment by
the respondent-plaintiff such a finding could not have been recorded.

24. The courtabelow erred in holding that revenue records confer title for
the reason that thpy merely show possession of a person. The courts below
further failed to appreciate that the sale deed dated 11-11-1959 was invalid
and inoperative,' as the documents on record established that the vendor was
merely alesseeogthe Government. . :

25. In view. of the above, we are of the considered opinion that findings
of fact recorded by the courts below are perverse' and liable to be set aside.
The appeal succeeds and is allowed. The judgments of the courts below are
hereby set aside..The suit filed by the respondent-plaintiff is dismissed.



SCC Online Web Ediﬁ_’on, Copyright © 2019

Page 1 Monday; August 5,2019

Printed For: Mr. Nachketa Joshi

SCC Online Web Edifibn: http://www.scconline.com

&

The surest wayto legad research!”

§, Ky

o

(1968) 3 SCR,163 : AIR 1968 SC 1165

In the Supreme Court of ,India
(BEFORE M. HIDAYATULLAH, S.M. SIKRI ANDK.S. HEGDE, JJ.)

NAIR SERVICE SOCIETY LTO,, ... Appellant:
Versus .
REV. FATHER K.e. ALEXANDER AND OTHERS ... Respondents.
Civil Appeal No. 1632 CI'I1SSSe, decided on February 12, 1968
Advocates who appeared in this case:

M.K. Nambiar, Senior Advocate (N.A. Sub-ramanian K. Velavudhen Nair and T.K.
Unnithan, Advocates, and Rarneshwer Nath and Mahinder Narain, Advocates of
Rajinder Naraln and Co., with him), for the Appellant;

S.V. Gupte, Senior Advocate (T.p. Paulose, B. Dutta and Annamma Alexander,

dvocates and J.B. Dadachanji, 0.C, Mathur and Ravinder Naraln, Advocates of J.B.
"oeoecharurano Co., with him), for Respondent 1.
The Judgment of the Court was delivered by

M. HIDAYATULLAH, J.— This is an appeal by certificate from the judgment of the
High Court of Kerala, Recember 23, 1965 reversing the decree of the SUb-Court,
Mavelikara." By the judgment and decree under appeal the suit of the first respondent,
Rev. Father K.C. Alexander (shortly the plaintiff) was decreed in respect of the suit
lands of which he had sought possession from the appellant, Nair Service Society Ltd.
(shortly the Society or the first defendant) and some others who are shown as
Respondents 2 to 6. The facts in this appeal are asfollows:

2. The plaintiff filed a suit in forma pauperis on October 13, 1942 against the
Society, its Kariasthan (Manager) and four others for possession of 131.23 acres of
land from Survey Nos. 780/1 and 780/2 of Rannipakuthy in the former. State of
Travancore and for mesne profits past and future with compensation for' waste. The
suit lands are shown as L(1) on a map Ex. L prepared by Commissioners in CMA 206 of

1110 ME and proved by Pw 10. The two Survey Nos. are admittedly Government
Poramboke lands. The plaintiff claimed to be in possession of:these lands for over 70
years. In the year 1100 ME a Pcramboke case for evicting him from an area shown as L
(2) measuring 173.38 acres, but descrlbed in the present suit variously as 160, 161
and 165 acres, was started under the Travancore Land Conservancy Regulation 4 of
1094 ME (LC Case No. 112/1100 ME) by Petbanarnathltta Taluk Cutchery. This land is
conveniently described as 160 acres and has been sQreferred to by the High '‘Court and
the Sub-Court. The plaintiff was fined under the Regulations and was evicted from the
160 acres. The Society applied for Kuthakapattorn lease of thls area on August 11,
1938. The lease was granted but has not been produced in the case. It was for 165
acres and the Society was admittedly put in possession of it on July 24, 1939 or
thereabouts.' The lease was' for 12 years. Plaintiff case was .that on 13/16 October,
1939 a numbar &f parsons acting on behal' of the Saclety trespassed upon and took
possession of the suit lands (131.23 acres) in addition to the 160 acres. The plaintiff,
therefore, claimed possession of the excess land from the SOciety, its Manager and
Defendants 3 to 6; who were acting én behalf of the Society. The plaintiff also claimed
mesne profits and compensationfornvw a ste . *

3. The Society contended that the' plaint lands were Government Reserve and that
the plaintiff was .dtscossessed by 'Government from these lands when he was
dispossessed of the 160 acres. The sult land is in two parts. Ex. L. shows these two'
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p}::' ‘ts as L(I)(a) and L(I)(b). The Society had applied for enotherKuthakapattom lease
in respect of L(I)(b) and obtatnedtt during the pendency of the suit on March 10,
1948. In this Kuthakapattom, which is Ex. 1, the land is shown -as 256.13. acres and
the lease is made' without limit of time. S|mu|taneousJy a demiand was made from the
Society for arrears of Pattorn at the same rate as for the Kuthakapattom in respect of
the whole land after setting off the amount already paid by the socistv, The socletv in
its written statement did not aver that it was not in possession of L(I)(a) and resisted
the suit in regard to the entire suit lands, Subsequently it attempted by argument to:
limit its defence to L(l)(b) which was additionally granted tott in the kuthakapettom
Ex. 1. Although the suit pended for 17 years in the Sub-Court no application for
amendment was made. The Society asked for amendments several times, the last
being on october 1,5 1958. However/ on the last day of hearing of the appeal in the
High Court (December 14, 1,965) the- Society applied for an amendment of the written
statement limiting its defence to portion L(l)(b) disclaiming ell interest in portion L(i)
(a) and attempted to plead the grant of the second Kuthekapattom in its favour on

March 10, 1948. The High Court rejected this application by its judgment under appeal
and awarded possession against the Society of the enftire suit land. The Society in its

ese denied the right of the plaintiff t¢ bring a suit for ejectment or its liability for
<ompensation as claimed by the plaintiff, In the atternatlva.tbe Society claimed the
value of improvementseffected by it, in case theclatrn of the plaintiff was decreed
against' it. The other detendants remained ex parte in the suit and did not appeal.
They have now been shown as proforma respondents by the SQciety.

4. The suit went to trial on 13 issues. The main issues were (a) whether the plaintiff
was in possession of lands: L.(l) for over 70 years and had lmproved these lands; (b)
whether the first defendant was entitled to possession of any area in excess of the first
Kuthakapattom for 12 year§; and (c) whether the trespasswas on 13/16 October,
1939 or whether the plamtrff wasevtcted on Jyly 24, 1939 by the Government from

the suit land in addition to: the 160 acres in respect of which action was taken in the
Land Conservancy case. Othér issues arose from the rival claims for, mesne profits and
compensation to which reference has already been made. The suit was dismissed by
the trial Judge against the;Society but was decreed against Defendants 3 to 6 in
respect of land L(l)(a) with theshe profits and compensation for waste. The trial Judge -
held thatthe possession of ‘the plaintiff dated back only to 1920-21 and that he was
evicted from portion L(1)(b} as per plan AZ.and that the Socletvwas in possession
from the time it entered into possession of 160 acres. The trtal Judge held that as the
land was Poramboke and the plaintiff has been ousted by G'overnment he could not
claim possession. The subsequent grant of Kuthakepattorn (Ex. 1) was not considered
relevant and the suit was decided on the basis of thefacts exlIsting ‘on the date of the
commencement of the sult, The trial Judge, however, held .that if the plaintiff was
entitled to recover possession he would also be entitled to mesne profits at the rate! of -
Rs 3392 from October 16, 1939. The, defendants' improvements were estimated at Rs
53,085. Possession of L(I)(a) was decreed with costs, mesne profits past and future,
and compensation for waste against Oefendants 3 to 6.

5. The plaintiff filed an appeal in forma pauperis. The High Court reversed the
decree of the trial Judge and decreed it against the Society and its Manager ordering
possession of the entire suit lands with mesne. profits* past and future, and
compensation for any waste. The High Court held that the Society had admitted its
possession in respect of the entire suit land and that the grant of Kuthakapettom in
respect of L(l)(a) to Defendants 3 to 6 by the Govemment was immaterial. The High
Court held that the evidence clearly established that the plaintiffwas in possession of
the plaint lands at least from 1924 to 1925 and that it made no difference whether the
plaintiff was dispossessed on October 16, 1939 as stated in the plaint or July 24, 1939
as alleged by the Society. The main controversy, which was decided by the High Court,
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weis Whether the plaintiff could maintain a suit for possession, (apart from a
possessory suit under the Travancore laws analogous to Section 9 of the Indian
Specific Relief Act) without proof of title basing htrnself mainly on his prior possession
and whether the Society could defend itself pleading the title: of the Government. On
both these points the decision of the High Court was in favourof the plaintiff.

6. In this appeal the first contention of the Society is that It did not dispossess the
plaintiff on October 16, 1939 but on July 24, 1939 when he was evicted from the 160
acres in respect of which Poramboke case was started against him. According to. the
Society, if the plaintiff's possession: was terrninated by the: rightful owner and the
Society got its possession from the rightful owner the suit for ejectment could not lie.
It may be stated here that the plaintiff had applied for an. amendment to implead
Government but the amendment was disallowedbv the trial Judge. In 1928 the
plaintiff had filed OS 156/1103 against the Government 'for declaration of possession
and injunction in respect of the 160 acres of land: and L(1)($), but the suit was
dismissed in default and a revision application against the order of dismissal was also
dismissed bythe High Court of Kerala. The suit had delayed the Poramboke case as a
.2mporary injunction has been issued against Government. On the dismissal of that

1it the first Kuthakapattom lease was granted to the Society. The next contention of
the Society is that a suit in ejectment cannot lie without title and a prior trespasser
cannot maintain the suit generally against the latter trespasser and more particularly
in this case in respect of lands belonging to Government specially when the latter
trespesser (even if it was one) had the authority of the true owner either given
orlglnallv or subsequently but relating back to the date of the trespass. The Society
also submits that as trespass on Government land was prohlblted by law the plaintiff
could not get the assistance of the court. The Society also contends more specifically
that there is no true principle of law that possession confers a 'good title except against
the owner or that possession is a 'conclustve title against all but the true owner. In its
submission, if a possessory suit analogous to secnon 9 of the Indian Specific Relief
Act was not filed by the plaintiff's only remedy was to file a suit for ejectment pleading
and proving his title to the suit land. A mere possessory suit after the expiry of 6
months was not possible. There are other branches of these main arguments to which
reference need not be made here. They will appear when these arguments will be
considered.

7. The first question to settle is when dispossession took place. According to the
plaintiff he was dispossessed on October 16, 1939 and according to the Society
plaintiff was dispossessed on July 24, 1939 when he was evicted from 160 acres. The
trial Judge accepted the case of the Society and the High Court that of the plaintiff.
The High Court, however, remarked .that it did not matter when the plaintiff was first
dispossessed. The difference in dates is insisted upon by the Society because ifit can
show that the plaintiff was dispossessed by the true owner, namely, the State, it can
resist the suit pleading that it was In.pcssesstcn under the authority of the owner and
that the possession of the plaintiff was already disturbed and a suit in ejectment did.’
.iot lie against it. There are;: however, several circumstances which indicate that the
plaintiff case that dispossession took place in October 1939 is true.

8. To b@gin with we are concerned with thres areas. The Land Conservancy case
concerned L(2) or 160 acres. The other two areas are L(1)(a) 55.47 acres and L(l)(b)
75.76 acres. These' totalto 291.23 acres. The suit was filed.to obtain possession of
131.23 acres, that is to say, 291.23 acres minus the 160 acres. The Society attempted
to disclaim all interest in L(I)(a)'and even attempted to deny that Defendants 3-6
were in possession of it. This was not allowed for very good reasons. In the written
statement no distinction .was made between L(l)(a) and L(I)(b). Although
amendments were allowed, no amendment of the written statement to withdraw L(1)
Ca) from dispute was asked for. The attempt consisted of oral arguments were allowed,
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nt amendment of the written statement-to withdraw written statement was sought to
be amended as late as:Decemberd-t, 1965, the- last day: of the arguments. lihe
application had two prayers. About the second of the two prayers we shall say
something later but the amendment we are dealing with was not only belated but also
an after thought. The High Court rightly points out that a defendant, who after trial of
the suit for 16 years orally asks for the withdrawal Qf an admission in the written
statement, cannot be allowed to do so. Therefore.: the dispute covered the entire
131.23 acres and the Society was. claiming to be' in possession. The plaint had
asserted that the Defendants 2-6 were in possesslonand that Defendant 2 was acting
for the Society. In reply the Society claimed to be, in possession. It, however, led
evidence on its own behalf'that L(I)(a) ,was not in its possession. That could not be
considered in view of the admission in the pleadings. The contrary admission of the
plaintiff that Defendants 3-6 were in possession was cited before us as it was before
the High Court. But the High ‘Court’ has already given an adequate answer when it
observes that the'plaintiff @nly said he had heard thls, Therefore, we are of opinion
that the .tssue was joined’ Qetween the plaintiff and the Somety with respect to the
~ntire suit land.

. 9. The alternative contennon of the Society is that the plaintiff was dispossessed by

the rightful swner, that is, bhe Ctate, This contantion was aceepted by the trial Judge
but rejected by the High Cgurt. We .shetl now consider it. ttts an admitted fact that
eviction ‘in the Land Conservancy case took place on 8-12-1114 ME corresponding to
July 24, 1939. Since the ofier was tO evict the plaintiff from 16Q acres, it is fair to
assume that he would be evicted from that area only, The Mahazar Ex. AG, proved by
the village Munsiff who waspersonally present, establishes thet eviction was from 160
acres. The High Court judgrnent mentions the names of several other witnesses who
have also deposed in the seme way, The High Court also points out that the rubber
quotas from the rubber trees continued to be in the name of the plaintiff except in 160,
acres in which the quotas were transferred to the name of Government. All this was
very clear evidence. Further even if some more area was taken over from the plaintiff,
it would be small and not as much as 131.23 acres or even: 75.76 acres. It is to be .
noticed that the Society applied ONnAugust 11, 1939 for grant of a Kuthakapattom only
in respect of 165 acres and this was' on the basis of possession. If the Society was in
possession of 291.23 acres, it would not have omitted on August 11, 1939 to apply for
the additional area as well. Another application was made for a second Kuthakapattom
in respect of the addltlonal land on the basis of possession but only after certain
events happened. On September 29, a complaint (Ex. AO) was made by Phtllippose
Abraham (PW 8), the Manager of the plaintiff, that the land was trespassed upon by
the Society's men who had harvested the paddy. On october 2, 1939 the second
defendant made a counter complaint Ex. AS. This .rnade a, mention of "land from
which, 'the 1st accused (plaintiff) was evicted”. It is, .however, to be seen that in the

Mahazar (Exs, AT, AT-l and AT-2) the encroached area is shown as 160 acres. On
October 13, 1939 one Krishna Nair made a complaint (Ex. AH) against plaintiff's men
of beating and dacoity. On October 16, the servants of the plaintiff were arrested. Bail
was delayed and was only granted on October 20, 1939. On October 24, 1939 the
plaintiff complained of drspossession. The case of dacottv was virtually withdrawn and
the accused were discharged. The High Court accepted the plea that the false charge
of dacoity and the arrest were a prelude to dispossession and a ruse to get the
servants of the plaintiff out of the way. On looking into the evidence ,we cannot say
that this inference is wrong.

10. The Society, however draws ettentlon to several circumstances from which it
seeks to infer the contrary, We do Nnot think that they areé ccsent enough to displace
the other evidence. We may, however, refer to them. The Society first refers to
plaintiff's application(Ex. 16) on July 28, 1939 that he was dispossessed of suit
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bisiidings and requesting that 160 acres be correctly demarcated. 'In other documents
also the plaintiff complained of eviction frem land in.excess of 160 acres and
dispossession from buildings. The Society submits that.tne evidence showed that
there were no buildings in 160 acres and that only bamboo huts were to be found. The
map Ex. L shows some buildings in L(2). It is more likely that as these buildings were
close to the western boundary between L(2) and L(1), the plaintiff hoped that he
would be able to save them as on admeasurement they would be 'found outside 160
acres. It may be mentioned that in addition to 16Q acres, land 20 acres in extent was
further encroached upon. This'land is shown in plan Ex. BB and represents little
extensions all round the 160 acres. If this area was taken Into account and 160 acres
admeasured then, there was a possibility of the buildings being saved. This is a more
rational explanation than the' qontention that as many as 131.23 acres were
additionally taken in possession when the plaintiff was dlspossessed from 160 acres.
We have therefore, not departed from the finding of the High Court which we find to
be sound.

11. Failing on the facts, the socletv takes legalobjectiohs to the suit. According to
the learned counsel for the Society the suit in ejectment, based on possession in the
character of a trespasser was not maintainable. His contention is that a trespasser's

'only remedy is to file a suit under. Section 32 of the Travancore Limitation Regulation
(6 of 1100) as amended by Regulations 9 of 1100 and 1 of 1101, but within 6 months.
This section corresponds to Section 9 of the Indian Specific Relief Act. Now if
dispossession was by Government:the suit could not be filed because there was a bar
to such a suit. If dispossession was by the Society a suit under Section 32 was
competent, The question is whather after the expiry of 6 months a regular suit based
on, prior possession without proof of title was maintainable. This is the main contention
on merits although it has many branches. We now proceed to consider it.

12. This aspect of the case was argued by Mr Namblar with great elaboration for a
number of days. The a-rgument had many facets and it is convenient to deal with some
facets separately because they have no inter connection with others and some others
together. The main argument is,that a suit by a trespasser.does not lie for ejectment
Of another trespasser after the period of 6 months prescribed by Section 32 of the
Travancore Limitation Act (6 of 1100). The provisions of the Travancore Specific Relief
Act (13 of 1115)1 are in pari matéria and also tpstsstms verba with the Indian specmc
Relief Act and are set out below, It is convenient to refer to the Indian Act. According
to Mr Nambiar a contrastexists Rgtween Sections 8 and 9:of the Speeifie Ralief Act.
These Sections are reproduced below.'Mr Narnbler submits that Section 8 refers to
suitsfor possession other than thoseé under Section 9, and while question of title is
immaterial in suits under Section 9, under Section 8 a suit for ejectment must be on
the basis of title. In other 'words, in a suit under Section 8 title must be proved by a
plaintiff but under Section 9' he need not. Once the period of six months has been lost
a suit brought within 12 years for obtaining possession by ,ejectment must be based
on title and not bare prior possession alone.

13. In support of this argumentMr Nambiar refers to Roman Law of Interdicts and
urges that the same distinction also existed there and has been borrowed by us
through the English practice. We may first clear this misconception. Possession in
Roman Law was secured te a possessor by two forms of Intgrdigts — tipossidetis for
immovables and uirubl for’moveables. But we are not concerned with these, but with
actions to recover possesslon which were compendiously called recuoerendee
possession is causa. There were two interdicts known as deprecario and de vi. Of the
latter two of the branches Wwere the Interdict de vi cottatene; by which possession was
ordered “to be restored on-=an application made within the year where one had been
ejected from land by force,-;prov.ided there had not been vi dem aut precerio from the
ejector”. The other de vi arrhata forejectton by armed force.jwes without restriction of

o 4
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tnﬁe Mr Nambiar says thatthe same distinction exists between suits under Sections 9
and 8 of the Specific RellefAct, This is an ingenious -way of explaining his point of view
but it does not appear that these principles of Roman Law at all influenced law
making. These principles were in vogue in early Roman Law.:In the time of Justinian
the two Interdicts de vi weke fused and there was only one action representing both.
Even the clause about Vi clam aut precerto diseppeered and 'the restriction to a year
applied to both. The appealto Roman Law, does not, therefore, assist us.

14. We may now considek wriatnsr ssrmons 8and 9 are to be distinguished on the
lines suggested. In MUIIas Indian Contract and Specific: Relief Acts there is a
commentary which explatnstthe words 'In the manner prescrlbed by the Code of Civil
Procedure’ by observing- : ‘

"that is to say by a sLﬂt for ejectment on the basts of tltle Lachman v. Shambu

Neretra",

The question in that case Inrhe words of the Full Bench was—:

"The sole question raised in this appeal is whether a plaintiff who sues for
possession and forejectment of the defendant on the basls.of title and fails to prove
his title is still 'entitled to a, dectee for possession under Section 9 of the Specific
Relief Act, 1877, if he can prove possesswn within six months anterior to the date

of his dispossesslon.”

In the course of decision the Full Bench dissented from the earlier view in Ram Harakh .
Rai v, SheodihaJ Joti2 and observed:

“With great respect we are unable to agree with this view. Section 8 of the Act
provides that a person entitled to the possession of specific immovable property
may recover it in the manner prescribed by the Code of Civil Procedure, that is to
say, by a suit for ejectment on the basis oftitle. section 9 gives a summary remedy
to a person who has without his consent been dispossessed of immovable property,
otherwise than in due course of law, for recovery of possession without establishing
title, provided that his suit is brought within six months of the date of
dispossession. The second paragraph of the section provides that the person against
whom a decree may be passed 'under the first paragraph may, notwithstanding
such decree, sue to establish his title and to recover possession. The two sections
give alternative remedies and are in our opinion mutually exclusive. If a suit is
brought under Section 9 for recovery of possession, no-question of title can be
raised or determined. The object of the section is clearly to dlscourace forcible
dispossession and to enable the person dispossessed t0 recover possession by
merely proving title, but that is .not his only remedy. He may, if he so chooses,
bring a suit for possession on the basis of his title. But we do not thinkthat he can
combine both remedies in the same suit and 'that he can' get a decree for
possession even if he fails to prove title. Such a combination would, to say the least
of it, result in anomaly and inconvenience. In a suit under Section 9 no Question of
title is to be determingd, bvt that question may be tried in anothersutt instituted
after the decree in that suit. If a claim for establilshrnentoftitle canbe combined
with a claim under Section 9, the court will have to grant a decree for possession or
dispossession being proved, in splte of its finding thet the, , plaintiff had no title and
that title was in the defendant.”

15. We agree as to a part of the reasoning but with respect we cannot subscribe to
the view that after the period of 6 months is over a suit based on prior possession
alone, is not possible. Section 8 of the Specific Relief Act does not limit the kinds of
suit but only lays down that the procedure laid down by the Code of Civil Procedure
must be followed. This is very different from saying that a suit based on possession
alone is incompetent after the expiry of 6 months. Under Section 9 of the Code of Civil
Procedure itself all suits of a civil nature are trlable excepting suits of which their
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ct}gnlzance is either expressly or impliedly barred. No prohibition expressly barring a
suit based on possession alone has been brought to our notice, hence the added
attempt to show .an Impll@d prohibition by reason' of Section 8(section 7 of the
Travancore Act) of the Specific Relief Act. There is, however, good authority for the
contrary proposition. In Mustapha ,Sahib v, Santha Pillai*# Subramania Ayyar, J.
observes ' _

“...that a party ousted by a person who has no-better right Is, with reference to
the person so ousting, entitled to" recover by virtue of the possession he had held
before the ouster even though that possession was withoutanv title.

* * % *

The rule in question is so.firmly established as to rendera lengthened discussion
about it quite superfluous. Asher v.Whitlock, (LR,I Q.B. 1) and the rulings of the
Judicial Committee in MusemmetSunaer v, Mussammat Parbati, (16 1A 186) and
Ismail Ariff vi Maghemed Gheouse, (29 TA 99) not to mention numerous other
decisions here and in England to the same effect, are clear authorities in support of
the view stated above ... Section 9 of the Specific Relief Act cannot possibly be held
to take away any remedy available with reference to thewell-receqgnised doctrine
expressed in Pollock. and Wright on possession thus: Possesston in law is a
substantive right or interest whi¢h exists and has legal tnctdents and advantages
apa-rt from the owner's title (p. 19)".

In the same case O' Farell, J. points out that

"all the dictum of the Privy Council in Wise V. Ameerunissa Khetoon, (7 1A 73).:
appears to amount to is this, that where a plaintiff in possession without any title
seeks to recover possession of which he has been ,forcibly deprived by a defendant
having goed title, he cen onlv do so under the provislons. of Section 9 of the Specific
Relief Act and riot otherwise".

It is not necessary to refer to the other authorities some of WhICh are already referred
to in the judgment under appeal and in the judqgrnent of the same court reported in
Kuttan Nereyemen v. Thommen ‘Mathai®. The last cited case gives all the extracts from
the leading judgments to which we would have llked.tc refer. We entirely agree with
the statement of the law in the Madras case from which we have extracted the
observations of the learned Judges. The other cases on the .subject are collected by
Sarkar on Evidence under Section 110.

16. The Limitation Act/ before its recent amendment prowded a period Of twelve
years as limitation to recover possession of immovable property when the plaintiff,
while in possession of the property was dispossessed or ned discontinued possession
and the period was calculated from the date of dispossession or discontinuance. Mr
Nambiar argues that there. cannot be two periods of limitation, namely, 6 months and
12 years for suits based onopossessmn alone and that the longer period of limitation
requires proof of title by the plaintiff. We do not agree. No doubt there are a few old
cases in which this view wa$ expressed but they have since been either overruled or
dissented from. The unlrorrnwtew of the courts is that if Section 9 of the Specific Relief
Act is utilised the plaintiff hged n.ot prove title and the title of the defendant does not
avail him. When, however, the period of 6 months has passed. questions of title can be
raised by the defendant and if he does so the plaintiff must establish & better title or
fail. In other words, the rlght is 'orilv restricted to possesslon only in a suit under
Section 9 of the Specific Relief Act but that does not bar'a.sult on prior pcssesslon
within 12 years and tltle need not be proved unless the defendant can prove one. The
present amended Articles 64 and 65 bring out this difference-.Artlcle 64 enables a suit
within 12 years from dIspossesslon, for possession of immovable property based on
possession and not on title, when the plaintiff while in possession of the propertv has
been dispossessed. Article 65 is for possession of immovable property or any interest
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t.‘ rein based on title. The amendment is not remedlal but declaratory of the law. In
our judgment the suit was’ cgmpetent
17. Mr Nambiar also reties in this connection upon Section 110 of the Indian
Evidence Act and claims that in the ¢ase of the Society there Is a presumption of title.
In other words, he relies upen the principle that possession follows title, and that after
the expiry of 6 months, the plaintiff must prove title. That possesston may prima facie
raise a presumption of titlé’' no .one ‘can deny but this presumpticn can hardly arise
when the facts are known. When the facts disclose no title In' either party, possession
alone decides. In this case Section 110 of the Evidence Act is immaterial because
neither party had title. It tsfor this reason that Mr Nambiar places a greater emphasis,
on the plea that a suit on bare possession cannot be maintained after the expiry of 6
months and that the Society has a right to plead jus tertii. The first must be held to be
unsubstantial and the second is equa,lly unfounded. i
18. The proposition of law on the subject has been summed up by Salmond on
Torts (13th Edn.) at p, 172 in the following words:
"The mere de facto and wrongful possession -of land .Is a valid title of right
against all persons who cannot show a better title in themselves, and is therefore
, sufficient to support an action of trespass against such persons. Just as a legal title
to land without the possession of it is insufficient for this purpose, so conversely the
possession Of it without legal title is enough. In other words, no defendant in an

action of traspass can plaad the jus tertii - the right of possession outstanding in
some third person - as against the fact of possession in the plaintiff."

The maxim of law is Adversus extraneous vtuose possessio prodesse SOl€t, and jf the
plaintiff is in possession the jus.tertii does not afford a defence. Salmond, however,
goes on to say:

"But usually the plaintiff in an action of ejectment is not in possession: he relies
upon his right to possession, unaccompanied by actual possession. In such a case
he must recover by the strength of his own title, without any regard to the
weakness of the defendants. The result, therefore, is that in action of ejectment the
jus tertii is in practice a good defence. This is sometimes spoken of as the doctrine
of Doe v, Barnard, (1849) 13 QB 945."

Salmond, however/ makes two, exceptions to this statement and the second he states
thus: .
"Probably, if the .defendent's possession is wrongful as against the plaintiff, the
plaintiff may succeed though he cannot show a good title: Poe d. Hughes v, DybalJ,
(1829) 3 C & P 610j Davison v, Gent, (las7) 1 H & N 744. But possession is prima
facie evidence is not displaced by proof of title. If such prima facie evidence is not
displaced by proof of title in ,a third person the plaintiff with prior possession will
recover. So in Asher v, Whitlock, [(1865) L.R. 1 QB.-1] where a man inclosed waste
land and died without having had 20 years' possesslon, the'heir of his devisee was
held entttled to recover it against a person who entered upon it without any title. This
leclslon, although long, doubtful,’ may now be, regarded as authoritative in
consequence of its express recognition of the Judliclat Committee in Perry v, Cusota,
(1907) A.C. 73."

Mr Nambiar strongly relies upon the above exposition of the law and upon institutional
comments by Wiren “The Plea of jus tertii in ejectment” (1925) 41 L.Q.R. 139,
Hargreaves "Terminology and Tltle in Ejectment, (1940) 56 L.Q.R. 376 and
Holdsworth's article in 56 L.Q.R. 479.

19. In our judgment this 'involves an incorrect approach to our problem TQ express
our meaning we may begin by reading Perry v. ClissoJd to discover if the principle that
possession is Prior possession is a gOOd title of ownership against all who cannot show
a better good against all but the trueowner .has in any way been departed from. Perry
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ViClissold reaffirmed the principle by stating quite clearly:

"It cannot be disputed that a person in possession of land in the assumed
character of owner and exercising peaceably the, ordinary rights of ownership has a
perfectly good title against atl the world but the ri,ghtful owner..And if the rightful
owner does not come forward and assert his title by the process of law within the
period prescribed by the provisions of the statute of Limitation applicable to the
case, his right is for ever extinguished and the' possessory owner acquires an
absolute title."

Therefore, the plaintiff who was peaceably in possession was entitled to remain in
possession and only the State couldevict him. The action of the Society was a violent
invasion of his possession and 'in the law as it stands in Indla the plaintiff could
maintain a possessory suit under the provisions of the Specific Relief Act in which title
would be immaterial or a suit for possession within 12 years-In which the question of"
title could be raised" As this was a suit of latter kind title could be examined. But
whose -title? Admittedly neither side could establish title. Thejplalntlff at least pleaded

the statwte of Limitation and asserted .that he had perfected his title by edverse
~ossession: But as he did not join the State in his suit to get a declaration, he may be
ald to have not rested his case on an acquired title. His suit was thus limited to
recovering possession from .one who had trespassed against him. The enquiry thus
narrows to this: did the Society have any title in itself, was it acting under authority
express or implied of the true owner.or was it just pleading a.tltle in a third party? To
the first two questions we find no difficulty in furnishing an answer, It is clearly in the
negative. So the only question is whether the defendant could plead that the title was
in the State? Since in every such case between, trespassers the title must be
outstanding in a third party-a defendant will be placed in a position of dominance. He
has only to evict the prior trespasser and, sit pretty pleading that the title is in
someone else. As Erie, J. put It in, Burling v. Read, (11 Q.B. 904) “partles might
imagine that they acqutred-rsorne nght by merely mtrudmg upon land in the night,
running up a hut and occupying it ‘before morning", This will be subversive of the
fundamental doctrine whicty was accepted always and was reaffirmed in Perry v,
ad. The law does not therefore countenance the doetrineof 'findings keeplngs'.

20. Indeed Asher v, Whltlock (1885) 1 Q.6" 1 goes much further. It laid down as
the head-note correctly suml’nanzes A person in possession Ol land without other title
has a devisable interest, and the heir of his devisee can malntaln eJectment against a
person who had entered upgn the land and cannot show title or possession in anyone
prior to the testator. No doupt as stated by Lord Macnaghten‘in Perry v, Clissotd, Doe
v, Bernerd lays down the preposltlon that “if a personhaving only a possessory title to
land be supplanted in the pdssession by another who has himself no better title, and
afterwards brings an action to recover the land, he must fail 'in case he shows in the
course of the proceedingsfhat the title on which he seeks to recover was merely
possessory”. Lord Macnaghten observes further that it is difficult, if not impossible to
reconcile Asherv. Whitlock with Doe v. Barnard and then concludes.

“The judgment of Cockburn, CiJ., is clear on the point. The rest of the court
concurred and it may be observed that one of the members of the court in Asher v.
Whitlock (Lush, J.) had been counsel for the successful party in 00€ v, Barnard. The
conclusion at which the court arrived in DoeV, Barnard Is hardly consistent with the
views of such eminent authorities on real property law as Mr Preston and Mr. Joshua
Williams. It is opposed to, the opinions of modem text-writers of such weight and
authority as Professor Maitland anc Holmes, J. of the Supreme Court Of the United
States (see articles by Professor Maitland in the Law Quarterly Review Vols. 1, 2 and
4; Holmes, Common Law p, 244; Professor, J.B. Ames in 3 Harv. |-awRev. 324 n.)

The difference in the two cases and which 'made Asherv. White prevail was indicated
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ifichat case by Mellor, J. thus
“In Doev. Barnard the plaintiff did not rely on'her own possession merely, but
showed a prior possession in her husband, with whom she was unconnected in
point of title. Here the first possessor is connected in title with the plaintiff; for
there can be no doubt that the testator's interest w-as deviseble."

The effect of the two cases is that between two claimants, neither of whom has title in
himself the plaintiff if dispossessed is entitled to recover possession subject of course
to the law of limitation. If he proves- -that he was dlspossessed within 12 years he can
maintain his action.

21. It is because of this that MrNambiar claimed entitled to plead jus tertii. His
contention is that In action of ejectment (as opposed to an ertlon of trespass) jus tertii
is capable of being pleaded. The old action of ejectment was usee to try freehold titles
but it was abolished in 1873. It was also used “for recovery of land by one who
claimed not the right to seisin but the right to possession by virtue of some chattel
interest such as a term of veers", In such cases "the defence ofjus tertii admits that
the plaintiff had such a right of entry as would generally entitle him to succeed, but

eeks to rebut that conclusion by setting up a better rlght in some third person" or
natthe plaintiff had no right of entry at all. =

22. To summarize, the difference: between Asher V. Wh/tlock and 0O0e v, Bamardis
this: In Doe v. Barnard the prtnclple.settled was thatlt is quite open to the defendant
to rebut the presumption that the prior possessor has title i.e. seisin. This he.can do
by showing that the title is in hirnself; if he cannot dothis he .can show that the title is
in some third person, Asher v. Whitlock 1ays down that a person in possession of land
has a good title aqalnst all the wend-except the true pwner and it is wrong in principle
for anyone without title or authority of the true owner to dispossess him and relying
on his position as defendant in ejectment to remain in possession. As Loft in his Maxim
No. 265 puts it POSSessio contra omnes valet preeter eur cui ius Sit possessionts (He
that hath possession hath right against all but him that hath the very right: see Smith
v, 0Xenaen, 1 Chapter Ca 25. A defendant in such & case must show in himself or his
predecessor a valid legal title, or probably a possession prior to the plaintiff's and thus
be able to raise a presurnptlon prior in time. It is to be noticed that Ames (Harvard
Law Review Vol. Il p, 313 at 37); Carson (Real Property Statutes 2nd Edn. p. 180);
Halsbury [Laws ot England,’ VOI. 24,3rd Edn. p. 255 f.n.(0)];::Leake (Property in Land,
2nd Edn. p. 4, 40); Lightwodd (Time Limit on Actions pp. 120-133): Maitland, Newell
(Action in Ejectment, American Edn.: pp, 433-434); Pollock (Law of Torts, 15th Edn..P.
279); Salmond Law of Torts; and William and .Yates (Law of Ejectment, 2nd Edn. pp,
218,250) hold that Doe v, Bernerd does not represent true law. Winer (to whom lam
indebted for much of the information) gives a list of other writers who adhere still to
the view that Jus tertll can be pteaded.

, 23.Mr Nambiar pressed upon us the view that we should not accept Perry v.
cttssota. It must be remembered that that case was argued twice before the Privy
Council and on the second occasion" Earl of Halsbury, L"C. Lords Macnaghten, Davey,
Robertson, Atkinson, Sir Ford North and Sir Arthur Wilson heard the case. Lord
Macnaghtents judgment is brief but quite clear. Mr Nernblar relies upon two other
eases Of the Privy Council and a referance to them is necessary. In Dharani Kants
Lahiri v, oerber Ali Khant a suit in ejectment was filed. The: plaintiffs failed to prove
that the lands of which they complained dispossession were: ever in -their possession”
within 12 years before suit and thatthe lands were not the lands covered by a sened
which was produced by the defendants. The case is distinquishable. It is to be noticed
that Lord Macnaghten was the President, of the Board and the judgment of the Board,
DecernberB, 1912 did not base the: case on Doe v. Barnard or even refer to it. The
second is Mahabir Prasdd v. Jemune Singh, 92 IC-31 pC.. In this case the Board
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olserved as follows:

"Counsel for the appellant (defendant) admits that in the face of the ruling by
the Board he could not impugn the reversionary right-of the plaintiff's vendors, but"
he contends that the defendant is in possession and in' order tO eject him the
plaintiff must show that there is no other reverslonarv heir in the same degree or
nearer than his assignors whose: title he (the defendant) can urge against the
plaintiffs claim for ejectment. In other words, the action being one of ejectment ¥he
defendant is entitled to plead in defence the right of someone etseequally entitled
with the plaintiff's vendors.", )

After observing thls the Board held that the defendant had failed to prove his point.
The observation does not lead to the conclusion that a deféndant can prove title in
another unccnnected with his own estate. The case is not an authority for the wider
proposition. 5

24. "The cases of the Judictel Committee are not binding on us but we .approve of
the dictum in Perry v, ClfSS0ta. No subsequent case has been brought to our notice
departing from that view. No doubt :a great controversy extsts over the two cases of
"ieo v. Barnard and Asher {, Whitlock but it, must be taken to be finally resolved by
rry vecttssotd. A similar view has been consistently taken in India and the

amendment of the tndranvumttatton Act' has given approval to the proposition
accepted in Perry v, Clissol@ and may be taken to be declaratory of the law in India.
We hold that the suit was matntal nabre. '

25. It is next submitted that the High Court should not have given its assistance, to
the plaintiff whose possessidgn was unlawful to begin with especially when, by granting
the decree, an illegality wgigld be condoned and perpetuated. In support of this case
the Society relies on the.p',rovisions of Regulation 4 of 1091 and other connected
Regulations and rules. It pgjints outthat under Regulation 4:of 1091, it was unlawful
for anyone to occupy Goverament land and a punishment of fine in addition to eviction
was prescribed, and all crops and other products were liable to confiscation. If eviction
was resisted the Dewan could order the arrest and detention in jail of the offender.
Section 18 barred Civil Courts from taking any action in respect of orders passed under
the said Regulation except on when it was established that the land was not
Government land. The Civil Court, it is submitted, could :not grant a decree for
possession nor set up the .possesslon of a person who was an offender under the
Regulation. /

26. -In our opinion these .subrnisslons are not well-founded. The Regulations were-
intended to regulate the relation of Government and persons but had no bearing upon
the relations between persons claiming to be in possession. Further the penalty was a
fine for wrongful occupation and in no sense a punishment tOr crime. The illegality of
the possession was thus not ‘a criminal act and the regaining of lost possession cannot
be described as an action to take advantage of one's own illegal action. In fact the
plaintiff was not required to rely upon any ill@gality which is ths consideration which
makes courts deny their assistance to a party. The Society relled upon the oft-quoted
observations of Lord Mansfield C.J. uv.Hotmen v. Johnson, (1775) 1 Cowper 341

"the objection that a contract is immoral or illegal as between plaintiff and
defendant sounds at all times very ill in the mouth :of the defendant, It is not for his
sake, however, that the objection is ever allowed; but It is founded in general
principles of policy which the defendant has the advantage of, contrary to the real
justice, as between him and the p,laintiff, by eccldent, if | may say so. The principle
of public policy is this: ex dolo malo non oritur actio. No CQUIt will lend its aid t0a
man who founds his cause of ectten upon an immoral or al illegal act. If, from the
plaintiff's own stating or otherwise the cause. of ectton appears to arise €X
turptceuse or the transgression of a positive law of this country, there the court says
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{-‘:”he has no right to be assisted. It is upon that ground the court goes; not for the
sake of the defendant, but because they will not lend their aid to such a plaintiff".

27. These are general observattonsapplicableto a case of lllegahty on which a party
must rely to succeed. In a case. in which a plaintiff must rely upon his own illegality
the court may refuse him assistance. But there is the other proposition that if.a
plaintiff does not have to rely upon.any such illegality, then:although the possession
had begun in trespass a suit can be maintained for resntuttonct possession. Otherwise
the opposite party can make unjust enrichment althouqgf its own possession is
wrongful against the claimant. It is to be noticed that the law regards possession with
such favour that even against the rightful owner a suit by a trespasser is well founded
if he brings the suit within 6 months of dispossession. We have also shown that there
is ample authority for the propcsitlon that even after the expiry of these 6 months a
suit ca-n be maintained Within 12 years to recover possession of which a person is
deprived by one who is not an owner or has no authority from"him.

28. The Society next argues that since it has got a secondKuthekepettom we must
relate it back to the original dispossession and treatit as a statutorv order under the
aws of Travancore. It refers us to the Travancore Survey and "::Boundaries Regulation of

1ay 1942 (Rule 9), the Land Conservancy Regulation ,(as amended from time to time),
the Puduval Rules and the Land Assignment Regulations and some other rules to show
that the forest lands were property of GQvernment and the plaintiff could not be said
to be holding land under a grant from Government but the Society is. We think that
this argument is of the same character as the argument about jus tertii. The case is
between two persons neither of whom had any right to the suit lands and were
trespassers one after the other. No question of implementing a statutoryorder arises.
The grant of the second Kuthakapattom is not related back to the grant of the original
grant and can only be considered if and when it' S pleaded. It is therefore not
necessary to consider this point at the moment when we are, not in possession of the
case of the plaintiff which he may set up in answer to.thls case.

29. This brings us to the questlon whether the High Courtshould have allowed the
amendment sought in 1965. The suit was filed in 1942 and the second Kuthakapattom
was granted in 1948. The last amendment was asked for in 1958. Before this the
plaintiff had pointedly drawn attention to the fact that arguments based on the new'
Kuthakapattom were likely to be pressed. The trial Judge had ruled that arguments
could not be shut out in advance. These circumstances have to be borne in mind in
approaching the problem.

30. It is, however, plain that after the grant of Kuthakapattom in 1948 the
possession of the Society became not only de facto but also dejure unless there was a
flaw in the grarrt, It is equally plain that the Society could only resist the present suit'
by proving its title or the aythority of the true owner, namely the State. The former
was notopen to the Society before 1948 but the latter was after the grant. The Society
contends that even if the facts were not 'pleaded the documents were before the court,
and the parties knew of them and indeed the plaintiff had-'himself"caused some of
them to be produced. It was the dutv of the court to.take note of them and suo motu
to frame an issue. This point has hardly any force. The Society could take advantage of
such evidence as was provided by the plaintiff but it had to put it In support of a plea.
Issue 2 on which great reliance is placed was not concerned with an abstract
proposition but what nowedrrom the pleas. Nor Gould the court frame an issue from
documents which not the SOCtetv but the plaintiff had caused to be brought on file.
The cases reported in 26 Bom. 360%, 3S Mad 607 PC& and (1964) 3 SCR 6342 do not
help the Society. If the plea-had been raised by the Society it would undoubtedly have
been countered and one daes not know what use the plaintiff would have made of the
documents he had got marked. Therefore it cannot be said that the trial Judge was, in
error in not considerina the documents

e

°
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“31. This brings us to the 'general; proposition whether the High Court should have
allowed the amendment late as It was. The plaintiff-is rlght.that the application was
made literally on the eve ofthe judgment. This argumentls reallv based on delay and
laches. The application has not been made for the first time :in this Court when other
considerations might have .apptled It was made in the High Court after the .argument
based on the documents ONrecord was urged. This .argument was also urged in the
court of trial. The contention of the Society was thus present on both'the occasions
and it would have been bétter if the Society was directed to amend the pleadings
before the argument was heard, The omlisslon, however, remained.

32. Now it is a fixed pnn;:nple of law that a sult must be tned on the original cause
of action and this principle.governs not only the trial -of suits but also appeals. Indeed
the appeal being a contlrivetton of the suit new pleas -are not. considered. If
circumstances change thevean form the subject of some other proceedings but need
not ordinarily be considered 'in the appeal. To this proposition there are a few
exceptions. Sometimes iti: happens that the original rellef claimed becomes
inappropriate, or the law :¢hanges affecting the rights of the parties. In such cases

‘ourtsmav allow an amendﬁnent pleading the changed circumstances Sometimes also
n1e change circumstances ghorten ntigation and then to avoid circuity of action the
courts allow an amendrnent.rrhe practice of the courts is very adequately summarized
in Ram Ratan Sahu v, Mohant Sahuld Mookerjeeand Holmwocd JJ have given the kind
of changed circumstances which the courts usually take notice, with illustrations from
decided cases. The Judgment in that case has been conslstentlv followed in India. In
Raicharan Mandai v. Biswanath Manda/* other cases are to be found in which
subsequent events were noticed. The same view was taken: by the Federal Court in
Lechmeshwsr Prasad Shuku/ v. Keshwar La} Cneudhurtu- following the dictum of,
Hughes C.J. in Patterson v, State of AJabamaU.- In Surinder Kumar v, Gian Chandit
this Court also took subsequent events into account and approved of the case of the
Federal Court. In view of these decisions it is hardly necessary to cite further

authorities. _ '

33. Mr Gupte on behalf of the plaintiff has strenuously opposed the request for
amendment. His objection, is mainly based on the ground of delay and laches. He
relies ,on, Gajadhar Mahlon v, Ambika Prasad Tiwertu, R. Shanmuga Rajeshwara
Sethupathle v. Chidambaram Chettiarié and Kanda v, Waghui7 in which the Judicial
Committee declined amendment before it. Thése cases were different. In the first case
the JUdicial Committee held that it was within its discretion to allow amendment but
did not feel compelled to exercise the discretion. In the second case the amendment
was no doubt refused because it was asked for at the last moment but the real reason
was that under it a relief of a wide and exceptional nature was granted. The point was
so intricate that it required careful and timely pleading and a careful trial. In the last
case the Judicial Committee relying on the leading case of Ma Shwe Mya v, Maung Mo
Hueungss: held that it was not open: to allow an amendment' of the plaint to cover a
new issue which involved setting up a new case. ]

34. As against these cases, this' Coutt in L.J. Leach: & Co" v; Jardine Skinner & Co.18,
Pungonda Hongonda Petit v. Kalgonda Shidgonda Pati/22 and'A.K. Gupta and Sons v,
Damodar Valley Corpn.u- allowed amendments when a fresh claim would have been
time barred. The cases ofthis Court cannot be said to be directly in point. They do
furnish a guide that amendment, is a discretionary matter and’ althQugh amendment at
a |late stage is Notto be granted as a'matter of course, the court must bear in favour of
doing full and complete justice in the case where the.partv against whom amendment
is to be allowed can be compensated by costs or otherwise. Also the amendment must
be one which does not open the case or take the opposite party by surprise.

35. In the present case,the amendment sought was not.outslde the suit. In fact
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I@ue 2 could have easllvcovered it lif a proper plea had been ralsed. The Society was
perhaps under an impression that the fresh Kuthakapattom would be considered and
the trial JUdge had also said that the argument could not be shut out. Although it is

not possible to sev that parties went to trial in regards to the fresh xutnakaoattorn, it
cannot be gainsaid that the plaintiff. had himself caused all the documents necessary
for the plea to be'brought on the record of the case. No doubt plaintiff tried to implead
Government with a view to obtaining an in junction but as no notice under Section 80
of the Code of Civil Procedure was given this was an exercise in futility. But the
Society was under no disability except its own inaction. If it had made a timely
request it would have been granted.

36. Thus it is a question of the delay and laches on the part of Society. Insofar as
the court was concerned the amendment would not have unduly prolonged litigation;
on the other hand, it would have cut it short. Without the amendment another suit
based on the second Kuthakapattom is inevitable. As we have shown above there is
good authority in support ofthe proposition that subsequent events may be taken
note of if they tend to reduce litigation. This is not one Qfthose cases in which there is
a4 likelihood of prolonged litigation after remand or in which a,new case will begin. The

mendment will prima facie allow the Society to show to the. court that in addition to
.ocssessrcn it has also title. This will enable the court to do complete justice, if the plea
is found good, without the parties haVing to go to another trial.

37. We are, therefore, of the opinion that we should allow the amendment. Of
course, the plaintiff will be at liberty to controvert the new, plea but he will not be
allowed to raise new pleas of his own haVing no relatton to: the grant of the second
Kuthakapattom. As this'amendment is being allowed we do not consider it advisable
to state at this stage what the: implications of the new grant will be under the law
applicable in 1948. We are, however ‘clear for reasons, already given that the second
Kuthakapatttom cannot be regarded. as retroactive from thedate of the grant of the
first Kuthakapattom. We wish to add that the document Ex. 1 does not mention that It
Was to be retrospective. Now a formal document which has! no ambiguity cannothbe
varied by reference to other documents not intended to ivary it. The only oter
documents are Ex. 6, the 'order conferring the second Kuthakapattorn and Ex. 7 a
demand by the Tahsildar. of the Pattom calculated at the same rate from the date of
the first Kuthakapattom. This follows from the Rules. Any person in unlawful
possession may be ccmpelled underthe Rules to pay pattern.end this is what appears
to have been ordered. There.is also nothing to show that this was not the Tahsildar's
own interpretation of the facts and the documents. We are therefore, quite clear that
the second Kuthakapattom must be read prospectively from the date of its grant, if it
be held that itis valid.' _ ,

38. There are only two other matters to conslder; They are the question Of mesne
proftts and improvements. The rate of mesne profits has already been decided and no
argument was addressed tous about it. We say no more about it except that the rate
will be applicable to the new state, of facts in the case after the amendment. It is also

. not necessary to go into the question of improvements now because in answer to the
pleas to be raised hereafterthe question of improvements will have to be gone into ¢ge
novo in the light of the findings reached. The arqument of the parties that the Rules
do not contemplate paymerit for improvements is neither here nor there. That applies
between Government and a:private party and not between two private parties. These
matters will be left for determlinatlon.tn the proceedings hereafterto be taken,

30. In the result wa digmiss the appeal as to portion L(1)(a) both in ragard to
possession and mesne profi.ts and improvements. As regards L(l)(b) the amendment
based on the second Kuthakapattom will be allowed and parties will go to trial on that
amendment. The -plaintiff will be entitled to raise his defence in reference to the
second Kuthakaoattom. Theiauestion of mesne orofitsand imbrovements in relation to
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L4)(b) will be reconstderad in the light of the finding regarding the second
Kuthakapattom but the rate of mesne profits as already determined shall not be
altered. The plaintiff will, o.f..course, be entitled to mesne profits till the date of the
grant of the second Kuthakapattom. ,

40. There is no doubtthat the" Society was wrongly advised and allowed the
guestion of arnendment t6, be delayed. At the same tlrne by not allowing the
amendment the plaintiff forces the issue regarding possession of L(l)(b). In our
judgment the Society must; pay the. costs thrown away, that is to say, that it must
bear the costs incurred in th'e High Court and the court offirst instance by the plaintiff
IN addition te costs on its own account. Insofar as the'costs cftthls Court are concerned
parties’ will bear the costs as the case is being sent to the trial;court for further trial.

* Appeal from the Judgment and Decree dated 23rd December, 1965 of the Kerala High Court in Appeal Suit No.
406 of 1961. .

1 Act 13 of 1115
(1911)33 All 174
- (1893) IS All 384

Exception-Nothing in this section shall Vbar any person from suing to establish:his title to such property and to
recover possession thereof

Bar t0 SuUit against Government under this section— No suit under: this Section shall'be brought against our
Government". Indian Specific Relief Act

"8 Recovery of Specific immovable propertv-« A PErson entitled to the po§session of specific immoveable
property may recover it in the manner prescribed by the Code of Civil Procedure”

"9 Suit by person dispossessed of immoveable, property- if any person is dispossessed without his consent of
immoveable property otherwise than in due course of law, he or any person daiming through him may, bysuit,
recover possession thereof, notwithstanding any other title that may be set up in such suit.

Nothing in this section shall bar any person from suing to establish his title to sych property and to recover
possession thereof

NO suit under this section shall be brought @gainst the Central Government, Qr pRy state Government

No appeal shall lie from any order or decree passed in any suit instituted under this section Nor shall any review
of any such order or decree be allowed"

4 ILR 23 Mad, 179 at 182

5 1966 Keral law Times 1.

625 MU 9S PC

r Gangoo v, Shri Dev SideshwarRavuthag.
s Shamu Patter v, Abdul Kadir

¢ Kunju Kesavan V. N.M. Phillip, |eS
10 (1907) 6 CU 74

1 AIR 1915 Cal 103

12 1940 FeR 84 at 87

13 (1934) 294 US 600 at 607

14 (1958) SCR 548

15 AIR 1925 PC 169, 170
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Privy Council
[Appeal From Allahabad]
(BEFORE LORD ATKIN, LOROTHANKERTON AND SIR GEORGE RANKIN, JJ.)

Maharani Hemanta Kumerl Oebi andors. ... Appellants;
Versus

Gaud Sankar Tewari and ors.... Respondents.= 4 :
Appeal (P.C. Appeal No. 64 of 1939)
oecrdedon December 4, 1940

Hindu Law - Dedication, jf must necessarily be complete sQ as to divest owner of all rights of
-ropertv - Dedication, complete and part/al-Partial dedication, forms of - Dedication to the public
dr the purposes of limited user, white retaining proprietary right in SUbject-matter, If possible and
valid- Dedication of river bank at Senates for use as public bathing ghat, .if necesssruy implies
complete dedication - Absence of express and formal dedication -~ Circumstances pointing to
partial or complete dedication - Ghat/as ,of Benares, ifhave any customary right as members of a
class to occupy portions ofpublic bathing ghat for purposes of their profession-Individual ghatias, if
may acquire such right by custom, prescription or lost grant - Ghatias, if liable at instance of

owner, toremove bothobstructions set-up by themandthemselves.

A valid dedication under Hindu law may be either t0 a particular deity or to religious or charitable
uses.

But complete relinquishment by the owner of his proprietary right is not the only form of
dedication known to Hindu /aw. A dedication may &e complete, involving complete cessation'of
ownership on the part of the founder and the vesting of tneoropettvtn the religious institution or
object, or it may be partial, either in the term that a mere charge Is created in favour ¢f the-idol or
other religious object or that the owner retains the property In Aimself but grants the communtty or
part ofthe community an easement overlt for certain spedfiedpurposes. Qed/cation by a Hindu of
land on the banks'ofthe Ganges at Beneres for the purposesota bathing ghat is a dedication t0 an
object, both religious and of public utility, but from such dedication it cannot at once be concluded
that there has been a dedicatipn in the full sense of the Hindy law, divesting the foynder of all
property /n the ghat and the soil. 'The dedication may be partial and the owner'stitie may coexist
with a right oflimited user of the specified kind on the part ofthe pubtic.

Jaggamoni Dasi V. Ni/moni GhosalW.and Chairman ofthe Howrah Municipality v. Khetra Krishna
Mitrat) referred to.

In the absence of @ formal. and express endowment evidenced by deed or declaration, the,
character ofa dedication can only be determined on the basis of the history ofthe Institution and the
conduct ofthe founder and his heirs. .

Where a Hindu had purcnesea a portion of the.river bank gt Beneres, where there was prevtousty
a bathing ghat, built masonry steps thereon and allowed the ghatto be used by the public for bathing
purposes, but there was no express dedication; no manager had ever been appointed, the founder
and his heirs had never acted as mere managers, but as owners, looking after and repairing the ghat
at their own expense, closing It to bathers o proper occasions and collecting tolls from shop-keepers
at festivals, though their expenditure exceeded the receipts; and they had been treated by pvblic
authorities as owners: . 3
Held: . ) i

(I) That though there was a dedication of the ghat to the public fQrbathing purpoees, there was

only a Partial dedication and the proprietors
1
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had retained their ownership ofthe ghat and the soil;

(i) That a complete ded/cat/on is not essential for the:purposes of a public bathing ghat at
Benares. - =

Ghatias of Benares have no customary' right as members ofa class to occupy portions of a publ|c
bathing ghat for the purpose ofexercising their profession, and to that end to set up any canopies or
other obstructions thereen; ner an any individyal ghatia acquire any right to exclusive possession of
any portion ofa ghat, whether by custom or prescription orlost grant.

On their failure to establish a' right to occupy the ghat, ghatias are Jiable not only to remove the
obstructions set up by them, but also to remove themsel ves.

The facts of the case will appear from the judgment.

C.S. Rewcastle and C, Sidney Smith for the' Appellants,

J.M. Parikh andP.v. Subba for the Respondents.

Their Lordships' Judgment was delivered by

SIR GEORGE RANKIN, J.:= The,sanctity which Hindu thought and feeling attribute
to the Ganges and the special veneration which its stream commands as it flows past
“he holy city of Benares (Kashl) are manifested by the te-mples and bathing ghats
upon the banks. The efficacy of its waters to' wash away every form of sm and
pollution, is widely accepted doctrine among the" orthodox and brings the Hindu
pilgrim in large numbers seeking to acquire religious merit and advantage. According
to evidence given in the présent case \Mankarnika, pasaswemedh, Panch Ganga, Asst
and Barna are the panch tirthas of Kashi: one who comes to Kashi on pilgrimage has
to visit all these five places.” In this appeal their Lordships are concerned with a
bathing ghat which is known as the Pryag or Puthiya ghat and which is covered by the
name Dasaswamedh-—the wame of a mohalla of the city.

The suit was brought ‘o3 the 15th. February, 1929, in the Court of the Additional
Subordinate Judge of Benares. The Plaintiff was Maharani Hemanta Kumari Debl,
widow ofthe last male owner of thePutnlva Raj estate. She claimed to be owner of the
ghat. She will be rererredto as “the Plaintiff” notwithstanding that pending this appeal
she has by relinquishmentyaccelerated the interest of her husband's reversioners who
have been joined with herlas Appellants to his Majesty in CounciL She impleaded six
sets of Defendants, fourteen persons in all, alleging that thev belonged to a class of
Brahmins known as ghatias and that they, and their predecessors, had been allowed
by the owners of the ghat to sit on. different portions of it in order to gain a livelihood
by receiving alms and gifts from pilgrim bathers. She complained that the Defendants
were abusing the permission granted to them, by altering the condition of the steps,
putting down platforms of earth and Wood,erecting canopies, and.blocking up the free
space to the detriment of .the utility, cleanliness and beauty of the ghat. She alleged
that the Defendants were.mere squatters: that she had been willing to allow them to
continue to sit on the ghat if they would execute written agreements for the proper
conduet of the ghat: but that thay had failed or refugsed ¢o to do. She asked for relief
in different forms-a declaration that she was the' owner of the ghat and that the
Defendants had no right to sit on any portion of.lt; an order Qf ejectment of the
Defendants; an order for removal of the various obstructions put up by the
oerenoents: and an injunction

\.&B Page: 639

restraining the DefendantS'"'from using any portion of the said Prayag ghat as ghat/as
in any season of the year and from sitting and squatting over the same for the

eureoses of eollecting dan dakshina from the bathers.”
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A number of written statements were ftled, The gefendants numbered 2, 8 and 11
pleaded that they were mere, servants of gother Defendants. The main defence as
pleaded on behalf of the rest denied the Plaintiff's proprietary right and set up that the
ghatias were a communitvwhose business and duty it was.to assist bathers; that a
ghat necessarily involved a right on the part of some members of this community to
occupy portions of it by the use of seats or platforms of the -kind known as cbeukis or
tekhts; that this right was a,form of property heritable and transfereble by the Hindu
law; that the Defendants and their ancestors had been in occupation of definite sites
on the ghat for hundreds of vears; and that they had been" guilty of N0 impropriety.
They maintained that a right to occupy sites on the ghat by laying out cneukis and
tekhts had become vested in them by lost grant, prescription: or custom.

The learned trial Judge heard more than twenty witnesses and by his Judgment

(25th Jung, 1930) came to the conclusion that the Plaintiff's ownership of the ghat
was proved and that she had a right to sue as owner, notwtthstanding that the ghat
was dedicated to the use of the publtc for purposes of bathing. He found that the
ghatias do not belong to any particular ,class or cumrnunltv but are called ghat/as
Jecause they siton the ghats. He thought that there was nothing in any Shastra to
show that their presence at the ghat is indispensable for the performance of religious
ceremonies or that a bath in the Ganges would not y-ield any spiritual benefit unless
accompanied by gifts to them, He found that in the case of Plaintiff's ghat and
neighbouring ghats the ghatias had sat by leave and licence of the owners. He
negatived the existence of any custernarv right in the Defendants andfound that at no
time had any grant of any interest in the ghat been madeto them.' He further held
that they could have no claim ,by prescription t0 an exclusive right to occupy any
specific portion of. a bathing ghat dedicated t0 the use of the public. In the result he
found for the Plaintiff, but, following a practice which is not to be commended, he
contented himself with ordering “that the Plaintiff's suit as prayed be decreed” without
formatlv stating the terms of the various orders, declarations and injunctions which he
was granting, save by this reference to prayers in.the plamt which might well have
been improved by revision.

An appeal to the High Court was taken by a number of the, Defendants.

On the 27th March, 1935, it came before @ Dlvislon Bench, who, in refering it to a
Full Bench, recorded an order mentioning that before them.it was not In dispute that
the Plaintiff was owner of,the ghat or that the Defendentscr their predecessors had
sat on different portions of the ghat for generations; also that the Defendants did not
¢laim any right by virtue of adverse possession but that they did clatrn a right cf
property in the ghat In respect of their long use of it for the purpose of assisting the
bathers. A single judgment was gi:ven by the Full Bench (Sulaiman, €.J., Bajpai and
Ganga Nath, JJ.) on 3rd January, 1936. The learned Judges' maintained the decree of
the trial JUdge in so far as it directed removal of railings, planks, canopies and other
articles of obstruction but dlscharged the trial Judge's order of ejectment and the
injunction granted by

Page: 640

him to restrsin the Defendants from using the ghat as ghatias or sitting Or squatting
over the same. They discharged also the declaration made by the trial Judge that the
Plaintitf was owner of the ghat.

The. Plaintiff upon this eppeal complains of these variations and asks that the decree
of the trial Judge be restored.
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In the view of the learned Judges of the Full .Bench the right claimed by the
Defendants may be divided into two parts: (1) aright to exclusive possession over
specific plots of lend and to place platforms and canoptes oyer them; (2) the right to
minister to the needs of the bathihg public and to receive alms and gifts for their
services. As regards the first the Full Bench found some difficulty in appreciating the
nature of the right claimed but they found that ghatias as members of a class have no
customary right and that the individual Defendants could have no right by custom to
exclusive possession of any 'parts of the ghat. The claim to such a right by prescription
or lost grant was also held to be bad. The Full Bengh considered it to be proved that
thetakhts and canopies ‘had been obstructions leaving [lttle sSpace for passage,
injurious to the pavement, and dangerous to the', public using the ghat" In their
Lordships' view, the reasons given by the learned Judges in their judgment fUlly justify
their order for removal of the obstructions, and thelr.rejectlon of the Defendants- claim
to have acquired any rights in this ghat whether by custorn.jprescription or grant. The
Defendants have not appeejed from the High Court's .decree,

But the Full Bench set agide the trial Judge-s decree of ejectment and the |njunct|on
granted by him on the gréund that such relief would interfere with the right of "the
eathlnq public" to take to the ghat persons who may help in the proper performance of
"sptrttual ablutions" and; *ceremonies. It would be Inconventent, in a suit not
constituted for the purpose, that an attempt shoutd 'be made to define with exactness
the axtant of the user which the eubuc have as of right in this ghat. But if it b@
assumed that any bather: rqay bring with him his own pr|est or his own friend to assist
in ceremonial ablutions, th#s is not in their Lordships' view a valid reason for refusing
to the Plaintiff an order inejectment together with a properly framed injunction. The
Defendants have been sitting on the ghat for the purpose of carrying on their
occupation there and have'clalmed to be entitled to exclusive possesstcn of parts of
the ghat as a right of property. If the Plaintiff's ownership and possession entitle her
to relief, then, upon it appearing that the Defendants have no such rights as they
claim, she is as well entitled to an order that the Defendants should remove
themselves as to an order for removal of their conoptes, They are not persons who
come with bathers to the ghat but persons who cumber the:ghat in order to intercept
the bathers and who de $6 ¢ontinususly habituaily and as an sccupation or profassion.
A right to stand, sit or squat on the ghat for the purposes of exercising the profession
of ghatias may be acquired by consent of the Piaintiff but as 'matters stand it is not the
right Of any of the Defendants.

As the rights claimed by the Defendants have not been established, it is not clear
that they have anything to gain by disputing whether the Plaintiff is owner of the ghat
or is merely the hereditary superintendent of a religious endowment. In either case
she would be entitled to rnalntalrra suit in respect of the grievances complained of,
and to obtain the same or similar

@ Page: 641

relief. But as the Plaintiff sued as owner and as the Full Bench appear to have held
that she was a mere manager or mutewelli, it is right to consider whether the trial
Judge's declaration of the Plaintifrsownership was well founded.

A bathing ghat'on the banks of the Ganges at Beneresls a subject-matter to be
considered upon the principles of the Hindu law" If dedicated to such a purpose, land
or other property would be dedicated to an object both religious and of public utility,
just as'much as is a dharamsaJa or a math" notwithstanding that it be not dedicated to
any particular duty. But it cannot from this consideration be:at once concluded that in
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ﬂ»ﬁxy particular case there has been a dedication in the full sense of the Hindu law
which involves the complete cessation of ownership on the part of the founder and the
vesting of the property in the religious institution orobject, There may or may not be
some presurnption arising in respegt of this from partlcutarclrcumstances of & given
case, but, in the absence of a formal and .express endowment evidenced by deed or
declaration, the character of the dedication can only be determined on the basis of the
history of the institution and; the-conduct of the founder. and his heirs. That the
dedication of property to religious or charitable uses' may he complete or partial is as
true under the Benares as' under the Bengal school of Hindu law. Partial dedication
may take place not only where a mere charge is created in favour of an idol or other
religious object but also as Mr. Mayne in his well-known work was careful to notice
"where the owner retained the property in himself but granted the community or part
of the community an easement over it for certain specified purpose' (Hindu Law and
Usage, 6th Ed., 1900, sec. 438, p.567). In Jaggamoni Desl v, Nitmoni GhosalW-, the
Plalntltf's ancestor had built a temple and bathing ghat, as well as a room and another
ghat for use by persons at the point of death, The Refendant having ysed the ghat for
the landing of goods, Field, J., observedt-«

"There is here no deed of endowment and no ewdence has been taken as to the
exact purpose and object of thls so-called endqwment ‘The first question which
suggests itself is whether the 'Plaintiff's father: in bUilding these temples, this
entorjoli room and this ghat Intended to give to the Hindu comrnunltv a right 'of
easement over the soil, or intended to transfer the ownership Of the buildings as
well as the ownership of the soll to such community. ttbv no, means necessarily
follows that, because the Plaintiff's father erected' this ghat and this entorjoti room,
and allowed the Hindu community to use them for the: purposes set out in the
plaint, he intended to divest himself of the ownership of the soil, etc.«

The judgmeant of the Full Beneh In the present case is open to' criticism in respect
that it does not take due accountof this distinction. Speaking of the tolls collected
from shopkeepers on the ghat at festivals, the learned Judges, though noticing that no
trustee or manager had .ever been appointed and that the Plaintiff and her
predecessors had bought the land, built the masonry steps and had always looked
after and repaired the ghat, say: -

“"The ghat having been dedicated to the publlc it is-not conceivable that the
Plaintiff or her predecessors could have ever wished to appropriate its income to
their private use, nor has the Plaintiff made any attempt to show that ItS income
was ever appropriated by her or her predecessors, It therefore appears that the
Plaintiff and her predecessors realised the Incomeofthe ghat and made repairs as a

manager or mutawalli and not as absolute proprietor.... The Plaintiff is not entltlec
to a declaration of. an absolute proprietary title in the ghat, as the same has been
dedicated to the public, and the.Plaintiff has only the right of reversion if ever the
ghat ceases to be used as such.”

- Another passage deals withthe right of the Defendants as foilows:-

"The ghat having bee'n dedicated to the public the Defendants could not have
acquired any B?ht under any grant or prescrlptlon WhICh might interfere with or
limit the right Of the publlc As

XKD Page: 642 - - - -

already stated, there is noodlfference in pr|n0|ple between the dedication of a ghat to
the public and the- dedlcatlon of a high road."”
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Now there is the verv: broadest distinction between saying that the Plaintiff's
ownership is not ebsolute-because it is qualified by the public's right of user for
purposes of bathing, and saying that the Plaintiff is not the owner "at all, but a mere
mutawaldli in whom nothing' vests because her predecessor had dedicated the ghat in
the full sense of dlvesting.himself completely of all Jnterest.thereln. When in English
law the owner of land Is sdid to have dedicated it for a highway it Is not intended or
implied that his right of ownership has been divested" On the contrary if ahy member
of the public exceeds the' permitted user, a right of action:in trespass arises to the
dedicator or his successorm title by virtue of his cwnershlpand possession. St. Mary
Newington v. Jacobs2 and Harrison v. Rutland., Dedication in the full sense known to
the Hindu law is a different.matter, In the usual case of complete dedlcatlon made to
an idol, for example, the-propertv ceases altogether to belong to the donor and
becomes vested in the idolsas a juristic person. Complete relinquishment by the owner
of his 'proprteterv right is-Bpwever by no means the. only form of dedication known to
the Hindu law and is vervdlIfferent.fromanything that could ordinartlv be inferred ‘from
the public user of a highway. From the standpoint Ul the Hindu law '\it is not essential
to a valid dedication thaf the legal title should' pass from the 'owner nor is it
imconsistent with an effectual dedication that the owner should continue to make any
and all uses of the land which do not interfere with the usesfor which it is dedicated.”
Chairman of the Howrah Municipality v, Knetre Krishna Mitra, (per, Mookerjee, J., 'at
348). When the dedlcatlonis only partial, the property in some parts of India might
none the less in commen perlence be described as devottar;but whether it be charged
with a sum of money for the worships of an idol orbe subjected to a right Of limited
user on the part of the public, it would descend and: be alienable in the ordinary way;
"the only difference being" as Mr. Mayne observes in.the passage already referred to in
this judgment "that it passes with the charge upon it.. (Hindu Law and Usage, 6th
Ed., 1900, sec. 438, p, 567). .

The conclusion of the Full Bench that the Plaintiff had only the right of reversion if
ever the ghat ceases to be used as such'appears to have been drawn from the mere
fact that the ghat was "dedicatedto the public.” But a review of the history of the ghat
and the conduct of the Plaintiff and her predecessors is required 10 determine whether
the river bank at this spot was dedicated in such sense as to make an end of private
ownership therein. The written statements of the Defendants set up that "the land on
the bank of the holy River Ganges between the two confluents of Baruna and Assl
rivulets in the city of Benares is ‘waqf property from tlrrie immemorial, the same
having been. dedicated to the Hindu community at large.” The exceeding sanctity of
the river is not of itself a reason why a pious benefactor of the public should do more
than provide access to its waters. Whether the questlon be Hmtted to the ghat in suit
or be enlarged by consideration of the evidence about neighbouring ghats, it seems to
their Lordships that there is no substantial ground for holding that the Plaintiff's
predecessors or any of them had divested themselves of all property

% Pag(.e: %43

in this ghat and had accepted tlie position of having a mere right of management. No
express dedication has been proved by production of a deed of endowment or
otherwise. No manager has ever been appointed. Not one instance has been shown in
which the Plaintiff or any predebcessor has purported to act es superintendent, Sebett or
mutewettt, On the contrary they have been treated as owners Whenever by disrepair
the ghat has attracted the attention of public authority. They have repaired and
substantially improved the ghat atthelr own expense.'They have closed it to bathers
on proper occasions and have levied tolls on the keepers of shops at festivals. That
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Loseir expenditure upon the ghat has exceeded their: receipts; and that they would not
wish to make a profit from the tolls' is probable enoueh but tn no way tends to prove
that they have parted with all right as owners of the soll, The evidence as to
agreements taken from ghat/as upon nearby ghats is strong.to show that in them.the
proprietors have retained their right,s of ownership notwtthstandlnq that the ghats are
public bathing places. The learned trial Judge very'.reason.ably thought that the
evidence was overwhelming to show the Plaintiff's proprietary right and thair Lordshipg
though bearing well in mind that there was a bathing ghat at this spot before the
purchase of the Plaintiff's predecessor in 1814, think that there is little to support a
contrary view. The river bank at Benares is a sacred and nlstortc spot with a powerful
claim to the regard of a pious Hindu: but the practice of bathing in the Ganges is not
in general so directly connected with the worship of a partlculer deity that nothing
short of complete dedication would be appropriate for a public bathing ghat. The
character of the use t0 be madeofthe bank does not require it. Nor does the public
right of use for purposes of bathing take its origin as a rule from an immediate and
express act of dedication: rather does it begin by acts of user which are acquiesced in
by the owner of the property who in due course makes provtslon for the public needs
4§ an act of charity or piety. It may well bg doubted whether @ complete abendcnment
of the owner's rights is ,at all usualin the case of public bathing ghats: though it might
be common enough in the case Oftanks dedicated to the public for bathing purposes:
even then the ownership of the banks would be another matter.

Their Lordships are of opinion that the declaration, made by the trial Judge as to the
Plaintiff's ownership as well as'his order of ejectment against the Defendants was
correct. They think that the terms-of the permanent injunction t0 be granted to the
Plaintiff should restrain the Defendants from frequenting the Prayag ghat, without the
consent of the Plaintiff or her successor in title, for the purpose of acting as ghatias
thereon, and from sitting or squatting upon the same without such consent in the
exercise of the profession or océtipation of ghatias.

-They will humbly advise. his Majesty that this appeal should be allowed, that the
decree of the High Court dated 3rd January, 1936, be set aside and that the decree of
the Addltlonal Subordinate Judge of Benares dated the 25th June, 1930., be restored,
with the variation mentioned as tO the terms of the permanent injunction. The
Respondents will pay the costs of the Plaintiff in the High Court and of the Appellants
in this appeal. The Appellants must however, pay to the Respondents the costs of the
appltcation to restore theeppeal, which had been dismissed for non-prosecution, as
directed by the Order in Council of the 25th July, 1939, '

\@ Page: 644
and there must be a set—o‘fﬁ as regards these costs.

SPK. g
“ Appeal (P.C. Appeal No. 64 of: 1939) from a Full Bench decision of the High Court, at Allahabad, dated 3rd

January, 1936. DT
B
» LL.R. 9 Ca. 75 (1882).

@ 10 CW.N. 1044 : SC: 4 C.L.J. 343 (1906).
@ LL.R. 9 Ca. 75 (1882).
@ LR, 7 Q.B. 47 (1879).
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@\9 . 1956 SCR 756 : ATR 1957 SC 133

In the Supreme Court of India

(BEFORE B. JAGANNADHAOAS, T.L. VENKATARAMA AVYAR,. BHIJVANESHWAR PRASAD SINHA AND
SUDHANSHU KUMAR OAS,JJ.)

DEOKINANDAN ....Appellant;
Versus

MURLIDHAR AND OTHERS ... Respondents.
Civil Appeal No, 250 of 1953%, decided on October 4, 1956
Advocates who appeared in this case:
A.D. Mathur, Advocate, for the Appellant;
Jagdish Chandra, Advocate, for Respondent 1.
The judgment of the Court was delivered by

T.L. VENKATARAMA AVYAR, J.- The point for decision in. this appeal is whether a
Thakurdwara of Sri Radhakrishnaji In the village of Bhadesia in the District Of Sitapur
isa private temple or a public one in which all the Hindus are entitled to worship.

2. One Sheo Ghulam, aplous Hindu and a resident of ‘the said village, had the
Thakurdwara constructed .during the years 1914-1916,- and the idol of Shri
Radhakrishnaji ceremoniously installed therein. He was himself in rnanagernent of the
temple and its affairs till 1928 when he died without any Issue. On March 6, 1919; he
had executed a will whereby he bequeathed all his lands to the Thakur. The provislons
of the will, in so far as they-are material, will presently be referred to. The testator had
two wives one of whom, Ram Kuar,had predeceased him and the surviving widow, Raj
Kuar, succeeded him as Mytawalli in terms of the will and was in management till her
death in 1933. Then the fitst defendant, who is the nephew of sheo Ghulam, got into
possession of the properties as manager of the endowment. in eccordance with the
provisions of the will. Thefappellant is a distant agnate of Sheo Ghulam, and on the
allegation that the first defendant had been mismanaging the temple and denying the
rights Of the public therein,:he moved the Dlstrtct Ccurt of S'itapur for relief underthe
Religious and Charitable. Endowments Act 14 of 1920, but the court declined to
interfere on the ground:that the endowment was private. An application to the
Advocate-General torsencaon to institute a suit under Section 92 of the Code of Civil
Procedure was also refusedfor;the same reason. The appellant then filed the suit, out
of which the present appeal arises, for a declaration that the Thakurdwara is a public
temple in which all the Hindus have a right to worship. The/first defendant contested
the suit, and claimed that "the Thakurdwara and the idols were private", and that "the
general public had no right-to make any interference".

3. The Additional Civil JU'dge,Sitapuf, who tried the suit wag ofthe opinion that the
.Thakurdwara had been built by Sheo Ghulam "for worship by his family", and that it
was a private temple. He accordingly dismissed the.suit, This judgment was affirmed
on appeal by the District Judge, Sitapur, whose decision again was affirmed by the
Chief Court of Oudh in second appeal. The learned Judges, however, granted a'
certificate under Section 109(c) of the Code of Civil Procedure that the question
involved was one of great importance, and that is how the appeal comes before us.

4. The question thatarises for decision in this appeal whether the Thakurdwara of
Sri Radhakrishnajiat Bhadesiais a public endowment or a private one is one of mixed
law and fact. In Lakshrnidhar Misra v. Ranga La/t in which the question was whether
certain, lands had been dedicated as cremation ground, it was observed by the Privy'
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<i»puneil that it was "essentially a rnixed question of:law and faet", and that while the
findings of fact of the tower appellate court must be accepted as binding, its "actuel
conclusion that there has been a dedication or lost grant is more properly regarded as
a proposition of law derived from those tects than @s a findinQ ef fact itself”. In the
present case, it was admitted that there was a formal dedication; and the controversy
is only as to the scope of the dedtcatton, and that is also a mixed question of law and
fact, the decision of which must depend on the applicatlon of legal concepts of a public
and a private endowment to the facts found, and that is open to consideration in this
appeal. i

S. It will be convenient first to consider the principles of law applicable to a
determination of the question whether an endowment is public or private, and then to
examine, in the light of those principles, the facts found or established. The distinction
between a private and a publictrust is that whereas 'in the former the beneficiaries are
specific individuals, in the latter they are the general public or a class thereof. While in

the former the beneflclarles are persons whs are aseertained Or capable of being
ascertained, in the latter they 'constitute a body which is Incapable of ascertainment.
The position is thus stated in Lewin on Trusts, 15th Edn., pp.' 15-16:

"By public must be understood such as are constituted for the benefit either of
the public at large or of some considerable portion of .it answering a particular
descrtptlon. To this class belong all trusts for charitable purposes, and indeed public
trusts and charitable trusts may be considered in general as synonymous
expressions. In private trusts the beneficial interest is vested absolutely in one or
more individuals who are, or within a certain time may be, definitely ascertained...."

Vide also the observations of Mitter;- J. in Nebi Shirazi v. Province of Bengalz. Applying
this principle, a religio-us endowment must be held to be private or public, according
aﬁc, thef beneficiaries thereunder are specfflc persons Or the general public or sections
thereof. .

6. Then the question is, who are the beneficiaries when a temple is built, idol
installed therein and properties endowed therejorz Under the Hindu law, an idol is a
juristic person capable of holding property and the properties endowed for the
institution vest In It, But does it follow from this -that it .isto be regarded as the
beneficial owner of the endowment? Though such a notion had a vogue at one time,
and there is an echo of it in these .proceedtngs (vide para 15 of the plaint), it is now
established beyond all controversy that this is not the true position. It has been
repeatedly held that it is 'only in an ideal sense that the idol is the owner of the
endowed properties. Vide Prosunno Kumari Debya v, Golab Chand Baboo; Maharaja
Jagadindra Nath Roy Bahadur v, Rani Hemanta Kumari Qebit and Pramatha Nath
Mullick V. Pradyumna Kumar MullickZ. It cannot itself make use of them;' it cannot
enjoy them or dispose of them, or .evenpretect them. In short, the idol can have no
beneficial interest in the endowment, This was clearly laid down in the Sanskrit texts.

Thus, in his Bhashya on the Purva Mimamsa, Adhyaya 9, Pada 1, Sabara Swami has
the folfowing: ’ '
e Ja-swewrsdatniin FvarenEryey sl tifvaeg-swn
il wevn wACYTY ) W w W -arewerdy sty Tabegsd Raar
errreer wwavediiy 1 e 3 aot syftrelelly Swarg-saw
fradaagn waaereayi
"Words such as 'village of the Gods', 'land of the Gods’ are used in a figurative
sense. That is property which can be said to belong to a person, which he can make
use of as he desires. God however eees not make use of the village or lands,
according to its desires. Therefore nobody makes a gift (to Gods). Whatever
property is abandoned for Gods,'brings prosperity to those who serve Gods".
Likewise, Medhathithi in cornmenting on the expression "Devaswarn” in Many, Chapter
Xl, Verse' 26 writes:
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“Property of the Gods, Devaswam, meanswhatever is' abandoned for Gods, for

purposes of sacrifice and the like, because ownership in the primary sense, as

showing the relationship between the owner and the property owned, is impossible

of application to Gods. For,the Gods do not make use of the property according to
their desire nor are they seen to act for protecti'ng the same”.

Thus, according to the t‘éxts, the Gods have no beneficial, enjoyment of the propert'ies,
and they can be described as their owners only in a figurative sense (Ga,unartha), and
the true purpose of a gift of propertles to the idol is not to confer any benefit on God,
but to acquire spiritual benefit by providing opportunities and facilities for those who
desire to worship. In Bhupatl Netiv Smrititirtha v. Ram Let: Maitra¢ it was held on a
consideration of these and.other texts that a gift to an idol:was not to be judged by
the rules applicable to & transfar to a ‘sentient being’, and that dedication of properties
taan idol consisted in theabendonment by the owner of his dominion over them for
the purpose of their being',;-appropriated for the purposes Which he intends. Thus, it
was observed by Sir Lawrence Jenkins C.J. at p. 138that "the pious purpose is still the
legatee, tna estebushment of the image is merely the mode in which the pious
purpose is to be effected" and that “the dedication to a deity” may be "a compendious
expression of the pious p_'ugposes for which the dedlcatlon is designed". Vide also the
observations of Sir Ashutcsh Mookerjee at p. 155.: In Hindu Religious Endowments
Board V. Veeraraghavachatriar? varedecherter J. dealing wtth.thts question, referred to
the decision in BhupatiNatb Smrititirtha v, Ram Lal Majtra* and observed:

“As explained in thaticase, the purpose of making a gift t0 a temple is not to
confer a benefit on God'Eut to confer a benefit on those who worship in that temple,
by making it posstblefcr them to have the worship conducted in a proper and
impressive manner. This is the, sense in which a temple and its endowments are
regarded as a public trugt”. 1 .

7. When once it is understood that the true beneficiaries of religlous endowments
are not the idols but the worshippers, and that the purpose of the'endowment is the
maintenance .of that worsbjp for the benefit of the worshippers, the question whether
an endowment is prlvate ior public presents no difficulty. ;The cardinal point to be
decided is whether it was the intention of the founder that specified individuals are to
have the right Of worship at the shrine, or the general public or any specified portion
tnsrsor. In eccomance with this thsorv. it has been held that when property is
dedicated for the worship of afamily idol, it is a private and not @ public endowment,
as the persons who are entitled .toworshlp at the shrine of the deity can only be the
members of the family, and that isan ascertained group of individuals. But where the
beneficiaries are not members Qf a family or a specified indiVidual, then the
endowment can only be regarded as public, intended to benefit the general body of
worshippers. . {

In the light of these principles, we must examine the facts of this case. The
materials bearlng on the question whether the Thakurdwara isa public temple or a
private one may be considered under four heads: (1) the will of Sheo-Ghulam, Exhibit
A-l, (2) user of the temple by the public, (3) ceremonies relating to the dedication. of
the Thakurdwara and the Installetion of the idol with special reference tQ Sankcalpa
and Uthsarga and (4) other facts relating to the character of the temple.

(1) The Will, Exhibit A-1, is the most important evidence on record as to the
intention of the testator and the scope ¢f the dedication. Its provisions, so far as they
are material, may now be noticed. The will begins with the recital that the testator has
two wives and no male, issue, that he has constructed a Thakurdwara and installed the
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il of Sri Radhakrishnaji therein, and that he is making a disposltion of the properties
with a view to avoid disputes. Clause 1 of Exhibit A-1 provides that after the death of
the testator "in the absence of male issue, the entire tmmovable property given below
existing at present or which may come Into being hereafter shall stand endowed in the
name of Sri Radhakrishnaji, and mutation of names, shall be effected in favour of Sri
Radhakrtshnajl in the Government papers and my wives Mst Raj Kuer and Mst Ram
Kuershall be the Mutawallis ¢f the wagf'. Half the income from the properties is to be
taken by the tweo wives fQr their maintenance during their lifetime, and the remalning
half was to "continue to be spent for the expenses of the Thekurdwera". It is implicit in
this provision that after the lifetime of the wives, the whole of the income is to be
utilised for the purpose of the Thakurdwara. Clause 4 provides that if a son is born to
the testator, then the properties’ are to be dtvtded between the son and the
Thakurdwara in a specified proportion; but as no son was born, this clause never came
into operation" Clause 5 provides that the Mutawallis are tor have no power to sell or
mortgage the property, that they are to maintain accounts, that the surplus money
after meeting the expenses'should be deposited In a safe bank and when funds
permit, property should be purchased in the name of 'Sri'Radhakrlshnajl. Clause 2
appoints a committee of four persons to look after the management of the temple and
its properties, and of these, two are not relations of the testator and belong to a
different caste. It isfurther providad in that clause that after the death of the two
wives the committee "may appoint my nephew :Murlidhar as Mutawalli by their
unanimous opinion". This Murlidharis a divided nephew of the testator and he is the
first defendant in this action. Clause 3 'provides for filling up of vacancies in the
committee. Then finally there is clause 6, which runs-as follows:

"If any person alleging himself to be my near or remote heir files a claim in
respect of whole or part of the waqf property his suit shall be improper on the face
of this deed."

The question is whether the provisions of the will disclose an intention on the part
of the testator that the Thakurdwara should be a private endowment, or that it should
be public. The learned Judges of the Chief Court in affirming the decisions of the
courts below that the temple was bullt for the benafit of the members of the family,
observed that there was nothing in the will pointing “to & conclusion that the trust was
a public one", and that its provisions were not "Inconslstent.wlth the property being a
private endowment”. We are ynable to endorse thls oplnlon, We, think that the will
read asa whole 'indubitably revealsen intention on the part of the testator to dedicate
the Thakurdwara to the public and not merely to themembers of his family.

The testator begins by stating that he had no male Jssue. In Nabl Shirazi v,
Province of Bengafz the question was whether awakf created by a deed of the year
1806- was a public or a private endowment. Referring to a recital in the deed that the
settlor had no children, Khu.ndkar J."observedat p, 217:

"The deed recites that the founder has neither children nor grandchildren, a
cireumatanee which in itsalf suggests that the imambara was not to remain a
private or family institution".

Vide also the observations of Mitter, J. at p. 228. The reasoning on which the above
view is based is, obvlouslv; that the word 'farnlly' in its populer sense means children,
and when the settlor recites that 'he has no children, that, is an indication that the
dedication is not for the benetlt of the family but forthe publlc,

Then we have clause 2, under which the testator constitutes a committee of
management consisting offour persons, two of whom were wholly unrelated to him.
Clause 3 confers on the,’ committee power to fill up vacancles: but there is no
restriction therein on the'ipersons who could be appointed under that clause, and
conceivably, even all the four members might "be strangers to the farnlly. It is difficult

’l
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wg believe that if Sheo Ghulam intended to restrict the right; of worship in the temple
to his relations, he would have entrusted the management thereof to a body consisting
of. strangers. Lastly, there is clause 6, which shows that the relationship between Sheo
Ghulam and his kI%smen was not particularly cordial, and itis noteworthy that under
clause 2, even the appointment of the first defendant as manager of the endowment is
left to the option of the committee. It is inconceivable that with such scant solicitude
for his relations, Sheo Ghulam would have endowed a temple for their benefit. And if
he did not intend them to be beneficiaries under the ehdowment, who are the
members of the family whg could take the benefit thereunder after the lifetime of his
two wives? If we are to hold that the endowment was in favour of the members of the
family, then the result will ‘be that on the death of the two wives, it must fail for want
of objects. But it is clear frém the provtstons of the will that the testator contemplated
the continuance of theendowment 'beyond the lifetime of his wives. He directed that
the properties should be gndowed In the neme of the deity; and that lands are to be
purchased in future in the: t:ian"te of the deity. He also provides forthe management of
the trust after the lifetime &f his wives. And to effectuate this intention, it is necessary
to hold that theThakurdwara was dedicated for worshlp by rriernbers of the public, and
.iot merely of his family..dn deciding that the endowment was a private one, the
learned Judges of the Chief Court falled to advert tothese aspects and we are unable
to accept their decision as eorrect.

(2) In the absence of a deed of endowment constltutlng the Thakurdwara, the
plaintiff sought to establish the true scope of the dedication from the user of the
temple by the public. The Witnesses examined on hts behaltdepcsed that the villagers
were worshipping in the temple freely and without any interference, and indeed, it was
even stated that the ThaKurdwarawas built by Shea Ghulam at the instance of the

villagers, as there was no'temple in the village. The trial Judge did not discard this
evidence as unworthy of credence,but he held thatthe proper inference to be drawn
from the evidence of PW' 2 was that the public were adrnttted into the temple not as a
matter Of right but as a matter of grace. PW 2 was a pujari in the temple, and he
deposed that while Sheo Ghulam's wife was doing puja within the temple, he stopped
outsiders in whose presence she used to observe purdah, from, going inside. We are of
opinion that this fact does not, afford sufficient ground for the conclusion that the
villagers did not worship at the temple as a matter of right. It is nothing unusual even
in well-known public temples for the puja hall being cleared:of the public when a high
dignitary comes for worship, and the act of the pujari in "stopping the public is an
expression of the regard which the entire villagers must have had for the wife of the
founder, who was a perdena shin lady, when she came in for worship, and cannot be
construed as a denial of their rights. The learned Judges of the Chief Court also relied
on the decision of the Privy Council in Babu Bhagwan Din:v, Gir Har Saroong as an
authority for the position that "the mere fact that the pubnc is allowed to visit a
temple or thakurdwara cannot necessarily indicate that the 'trust is public as opposed
to private". In that case, certain properties were granted not in favour of an idol or
temple but in favour of one DarvaoGlr, who was maintaining a temple and to his heirs
in perpetuity. The contention of the puyblic was that subsequent to the grant, the
family of Daryao GIr must be held to have dedicated the' temple to the public for
purpose of worship/ and the circumstance that members of the public were allowed to
worship at the temple and make offerings was relied on in proof of such dedication. In
repelling this contention, the Privy::Councii observed that as the grant was initially to
an individual, a8 plea that it was subssquannv dedicated by th@ family tO the public
required to be clearly made out, end It.was not made out merely by showing that the
public was allowed to worship at the temple “since it would not in general be
consonant with Hindu sentiments or practice that worshippers should be turned away".
But, in the present case, the endowment was in favour of the idol itself, and the point
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{ir decision is whether it was a private or public endowment, And in such
circumstances, proof of user by the public without interference would be cogent
evidence that the dedication was in favour of the public. th MunC/ancheri Kernen v,
Achuthan? which was referred to and followed in BabuBhagwan Din v. Gir Her Saroon
the distinction between user in respect of an institution which is initially proved to
have been private and one which is net, is thus expressed: _

"Had there been any sufficient reason for holding that these temples and their
endowment were originally dedicated for the tarwad, and so were private trusts,
their Leordships would have been slow to hold met the adrnisslon of the public in
later times, possibly owing to' altered conditions, would affect the private character
of the trusts. As it is, they are of opinion that the' learned'Judges of the High Court
were justified in presuming from the evidence as to public user, which is all one
way, that the temples and their endowments were. publicreligious trusts."

We are accordingly of opinion that the user of the temple such as is established by the
evidence is more consistent. with its being a public endowment.
(3) It is settled law that an endowment can validly be created In favour of an idol or
temple without the performance of any particular ceremonles, provided the settlor has
dlearly.and unambiguously expressed his. intention In that behalf. Where it is proved
that ceremonies were performed, that would be valuable evidence of endowment, but
absence of such proof would not be conclusive against it. In the present case, it is
common ground that the consecration of the temple and the installation of the idsl of
Sri Radhakrishnaji were made with great solemnity and: in accordance with the
Sastras. PW 10, who officiated as Acharya at the function hes deposed that it lasted
for seven days, and that all the ceremonies commencing with Kalasa Pyja and ending
with Stha pana or Prathistawere duly performed and the idols of Sri Radhakrishnaji,
Sri Shivji and Sri Hanumanji were installed as ordained in the Prathlsta Mayukha. Not
much turns on this evidence, as the defendants admit both the dedication and the
ceremonies, but dispute only that the dedication was to the publtc.
In the court below, the appellant raised the contention ‘that the performance of
Uthsarga ceremony at the time of the consecration was concluslve to show that the
dedication was to the public, end that as PW 10 stated-that Prasadothsarga was
performed, the endowment must be held to be pubhc, The learned Judges considered
that this was a substantial- question calling for an -authorltatlve decision, and for that
reason' granted a certificate under Section 109(c) of the Code of Civil Procedure. We
have ourselves read the Sa,nskrit texts bearing on this Question, and we are of opinion
that the contention of the appellant proceeds on a mlsapprehenston. The ceremonies
relating to dedtcatlon are Sankalpa, Uthsargaand Prathista. $ankalpa means
determination, and is really a formal declaration Dy the settlor of his intention to
dedicate the property. Uthsarga i$ the formal renunciation by the founder of his
ownership in the property, the result whereof being that it becomes impressed with
the trust for which he dedicates it. Vide The Htndu Law of Religious and Charitable
. Trust by B.K. Mukherjea, 1952 Edn., p, 36. The formulae to be adopted in Sankalpa
and {/thsarqga are set out Jn Kane's History of Dharmasastras; Volume 11, P: 892. It will
be seen therefrom thet whlle the Sankalpastates: the objects for the realisation of
which the dedication Is made, it Is the Uthsarga that in terms dedicates the properties
to the public (Sarvabhutefyah). 1t would therefore follow that ifUthsarga is proved to
have been performed, thededication must beheld to have been to the public. But the
difficulty in the way of theappellant is that the formula which according to PW 10 was
recited on the occasion of the foundation was not Uthsarga but Prasadothsarga, which
is something totally differgnt. ‘Prasada’ is the 'mandira’, wherein the deity is placed
before the final tnstatletten or Prathista takes ptace, and the Prathista Mayukha

prescribes the ceremonigs:that have to be performed when.the idol is installed in the

Prasada. Presedothserae..i the.formula to be used on that occasion. and the text

B
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It will be seen that this is herely the Sankalpa without the Uthsarga, and there are no
words therein showing thaf the dedlcatlon is to the public. ‘Indeed, according to the
texts, Uthsarga is to be performed only for charttabte endowments, like construction of
tanks, rearing of gardens apd the like, and not for religious foundations. It is observed
by Mr Mandlik in the. Vyavahara Mayukha Part I, Appendix II, p, 339 that "there is no
utsarga of a temple except in the 'case of repair Of old temples". In the Historv of
Dharmasastras, Volume Il; Part 11l p. 893, it is pointed out by Mr Kane that in the
case of temples the properrword to, use isPrathista. and not Uthsarga. Therefore, the
question of inferring a dedlcatlon to the public by reason of the performance of the
Uthsarga ceremony cannot.erlse in the case of temples, Theeppellant is correct in his
eontention that if Uthsarga is performed the dedication isto the public, butthe fallacy
in his argument lies in equating Presedotnserge with. Uthsarga 6ut it is also clear from.
*he texts that Prathista takes the place of ,Uthsarga in dedlcat|on of temples, and that
there was Prathista of Sri Radnakrisnnaj! as spoken to by PW 10, is not in dispute. In
aur opinion, this establishes. that the dedication was to the publlic.

(4) We may now refer to certain facts admitted or estabnshed in the evidence,
which indicate that the endowment is to the public. Firstly, there is the fact that the
idol was installed not within the precincts of residential quarters but in a separate
building constructed for that very purpose on a vacarrtsite. And as pointed out in
Delroos Banoo Begum v. Nawab Syud Ashgur Ally Khani it Is a factor to be taken into
account in deciding whether an endowment is private or public, whether the place of
worship is located inside a private house or a public building. Secondly, it is admitted

that some of the idols are permanently installed on a pedestal wilthin the temple
. precincts. That is more con