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APPELLATE CIVIL

[195S}.
~

1952
1!,1H'uor'Y t 1.

Be/ore the Honourable B. !vlalik, Chief Justice and.
u« Justice Bril Mohan Lal

SHRI THAKUR GOKUL NA"fHJl ~·1 ArL-\~J~J

AND ANOTHER (PLAINTIFFS)

o,

NATHJI BHOGI l~Al.~ (DEl;'E~DE~l)

Presumption--indian Evidence Act, 1892 t s. 114..-rSelf-re­
vealed idoi-Obiect or 'Worship by a large sect Of people for
OLIff ttute hundrtd 'yr.ars-Bxtensivc projJerties awned an.d
possessed by idol-Jllris/~c perso.ll-r'Vhe~her presumption
can be raised.
'\Vherc' a self-revealed idol, as a symbol representing God.

himse'f, has been an object of worship by a large sect (>f people
{or over three hundred years and extensive properties are
owned by and arc in the possession of the said idol, it is irn­
possible after.this length of time to prove by any direct, aflir­
mative evidence whether there was or there was no consecra­
tion, and a. presumption can be raised that it was ajurlstic
person recognised as such by the followers of that sect and
thus capable-of owning property.

Letters,'~~tel1t Appeal no. ~~ ol1~(j·4 trOJTI a decision
of l\1ATHl;'~, .T.: dated t.he 11th ~'f"y 1943, in 'Second
.A ppeal nO'~~,972 of 1940.

The f~c~ appear in the judgment,.....:
N, P. Asihana, B..L. Dave and K. B.:Astha1tn.,for the

appellants.f

Harna·n.1~·,~ Prasad, for the respondent. ~

The .J~~g'nlent of the Court was delivered hy"

i\lhI.IKJ~' J, i - Thi~ i5 " plaintitf5' i\,pp~al a~a\P~~ the
-decree p'as~ed by a learned ,single judge of this Court
allowing aSecond Appeal and dismissing the plaintiffs'
suit, The" plaintiff-appellants are represented by
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1 ALL. ALLAHABAD SERIES 9G5

Dr. 1\7. P. Asthana, but learned counsel for the resPOll- 19t>:!

dent, Sri Harnandan Prasad, states that he has received Bitt T;~KU.

no instructions Irorn his client. The suitwas filed by GOltt~JI
NAT··~JI

511 Thakur Cokul Nathji Maharaj, birajman at Cokul MA:':~:~AJ

through plaintiff no. 2, who claimed to be the owner of NAm.u

h .. bi " h I fl' .. BROGJ LAT., e property In SUit, ut to prevent. t e ue "el1( ant rarsmg
the question whether it was plaintiff no. ) or }?Iaintiff M.llik. c.J.

no. 2 "iho 'was the owner of the fnoperty h was said in '
the plaint that plain,tifI: no. 2 had joined plaintiff no. I
also as a Co-plaintiff and the suit was, therefore, filed, in
the name of both the plantifls. The allegations in the
plaint were that the land in suit belonged to the plaintiffs
and one Dwarka Had his.house on it.; that in the floods
of 1924 the house of Dwarka was washed a,,:,ay and: in
]93~ the defendant took wrongful-possession of the
materials "forth Rs.l00 lying on the site and built' a
Dhararnshala thereon. The reliefs claimed by .the
plaintiffs were fOl~ removal of the constructions made
by the defendant and for vacant possession being given
to .them; an injunction to be issued to the defendant
not to interfere in future with the plaintiffs' possession'
of the land; Rs.IOO as damages for the .price of the

. materials unlawfully used by the defendant; and for
costs. The plaint.iffs'·claim for Rs.l 00 was dismissed
by the lower appellate court 011 the ground that it \\T~,S

not proved (Inat the d~fendant had utilised any part ,01
the materials of Dwarka's house. The other reliefs
were given to the plaintiffs.

In appeal a learned single Judge:' of this Court held
that plaintiff no. I was not a juristic person and could
not own property,. that plaintiff no. 2 had no right hf
ownership and that mandatory injunction could not be
granted because the suit was filed almost three years
after the constructions were made, He aUO'~Te<1 the
appeal and dismissed the plaintiffs' suit.

It has been urged by learned counsel for the appel­
lants that as regards the I1r~t ~nd;ng that plaintiff nb,

f/:
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966 THE INI}IA~ L:n\' REPORTS [1958]

Malik.C. .J.

GOK~TI

NA'l'lIJl
MABAn.~J

v.
NATJlJl

BROG1 LAL

~962 1 was not a 'juristic person the learned Judge was clearly
SRI T;;~-I,vn. in error.: The point was very carefully considered by

the lower courts and we must say t.hey wrote excellent·
jUclgl1l(;nt~ and t90k grea: care in the consideraticn of

all the materials placed before them. The temple in
question is a very 014 one rlating' back to §onle year'
prior, to 1640 A~ D. According to .the traditions pre-
vailing in the locality one Sri Ballabhacharya flourish­
ed in the sixteenth century of t he Christian' era. He
was a devotee of Lord Krishna and was held in great
esteem by the people. I-Ie had two .sons, one of whom
died issueless but the other had seven sons, "To these
seven grandsons Sri Ballabhacharya gave seven idols as.
l'ept'es~l,\ing L(~n'dKrjshna of whom he was a Bhaltla.
These seven idols which were given to each.grandson
were iris.~aHed by them in various parts of northern and
westernIndia, 1"0 the grandson, Sri Gokul Narhji was

given th~idol which was installed in Gokul in the temple
known' l:l'~der the SaJ11e name, i.c, Gokul Nathji. Grand­
son GOk.l"} Nathji washimself a very pious 111a11 and a great
devote~,:9f Lord Krishna, so much so that some peopl~

started.\S~()rshippillg him as the incarnation of the Lord

Hinl~elL~' Gokul "Nilthji, however. used to '.' worship
plaintifF~10. 1 as the idol of Lord Krishna, and some
follo,\"er~: instead of worshipping Gokul Nathji .. the
grandson: of Sri Ballabhachnrya. worshipped the idol
and held that the idol as well as Gokul Nathji and'
his descendants were the represents rivesof God. These
two sects that grew np were known as the Bharuchis
and the·)Vitnar ras worshipped plaintiff no.i l , while
the J3haruchis worshipped Cokul Nath,ji in hislife-time
and after his death they worshipped his, clothes,
sandals, and such other things as were used by him and
enshrined these a\'ticle~ of l~el'~on:\1 uge ii\ ~ t~WlI~le.

'[he defendant challenged the plaintiffs' claim on.
several grounds but one of the grounds was that plain-
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1 ALL. 967

tiff no- I was not a consecrated idol and was, therefore, 1912

incapable of holding properties. There was no Snt ~VB

serious dispute as to the facts already stated byus COEtTL
, . . NATRtlJ

above and as. a rnatter of fact those facts' have been AIATU.RA,1

found by the lcwer (;O\U"ts on the evidence available N:'I'1
on. the record and thus they could not be mads subject JJHo.:.r~~

mauer of challenge in this Court in second appeal. l\lKlik,C J"

According to the traditions these idols that were harid-
ed over by Ballabhacharyaji to his seven: grandsons
were self-revealed idols of Lord Krishna and it is' on
that account that the learned Judge came to the con-
clusion that there could .not have;been due consecra-
tion according to law and it could not be said that the
6pilo it of God ever came to reside in them. As it was
pointed out by the learned Munsif in his very careful
judgment that according to true Hindu belief the idol
is not worshipped as ~ uch but it is the God behind the
idol which is the object of worship, 'The learn-
ed Munsif has pointed out that there are elaborate pro..
visions in Hindu. Law which enable' a stone image or
an image made of "rood to be changed :111d replaced
by another. It cannot be said that the stone image
or image made of wood or of gold or other: materials is
the real object of worship or the'real person'owning the
property. The real ownerof the property is deemed
to be God Himself reprented through a particular
idol Of deity which is merely a symbol. From the
evidence j t is clear that plaintiff no. 1 as such a symbol
has been the object of worship by a large sect of people
known as Nimar Yas for" over three hundred years and
extensive properties are owned by andare in the
possession of the said idol. In the circurnstances.iwe
think it was unreasonable for the learned Judge .• to
expect that there would be any direct evidence of 'con-
secration, nor' is it reasonable after such a length: 9f
rime .to require .thc plaint.iffs 1"0 prove affirmatively that

.-
,:.)
.:,:,~

0. ,.:
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As regards the claim of plaintiff no.' 2, no doubt
some controversy was raised in the trial court whether
the title vested in plaintiff no. 1 or plaintiff no. 2.
The lower appellate court held that plaintiff no. 2 had
failed. to prove that he was the: owner of plaintiff no.
t or Gaddinashin, but that he had beenmanaging the
temple and its affairs since 1916 and was thus the de

. facto Gaddinashin of the temple. The learned Judge

B
[1953}:"HE l~DJAN I.A\V· REPORTS.9G8

such .ceremonies were performed as would entitle the
plaintiffs to claim to be a juristic personality.

From the fact that the idol was said to be self-reveal­
ed the learned Judge assumed that there could have
been. no consecration of it. I t is impossible after this­
length of time to provc by affirmative evidence whether
there•.'vas or there was no consecration and we have not
becn'referred to any book of authority or/any evidence
\vh,icJ1 would go to show that in the cases of idols which
,verf deemed ,by [heir followen to b~ ~,I~·r(;v~aleQ no

consecration takes place. From the fact 'and circums..
tanc'~, however, it is abundantly (clear that the idol was
dtll)~i'recognised by all those who believed in it as an
idQL~,.of Lord Krishna and was 'worshipped as· such.
Pr6Jierties were dedicated to it and properties have» ,
be~l1i brought to its use through centuries that it has

. existed. .After all the question whether' a particular
idol·j~ or is not dYly {;on~~r~t~~ must depend upon
the ·teligious faith and belief of its followers and we
have no doubt that all that was necessary to deify it
Inust~ave been (lone by those who believed in the
said ',', idol. On the facts found by the .lower courts,
the lower courts were right in coming to the conclu­
sion that there was sufficient material for a presump­
tion that plaintiff no. 1 was, a juristic person recognis­
ed as such bythe followers of that sect and, therefore,
capable 0.£ owning property.

lP52

SRITHAxcn
CORtil,

NATBJI
l\lAHARA.l

t1.

~.\TBJJ

BnOGI JJ,:\)~

i\lnlik'~J.

~rtJrD®
CQ:N LIN E~
True Print'\!
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ALLAHABAD SERIES 969

of the lower appellate court rightly held that: as the Hl#)2

suit had been filed on behalf of both: the plaintiffs it ~ . ----
f I . 1 - ..' b ~.lll 'tnAKua:was not necessary togo urt rer U1tO t ie quesuon a. out (JOlttTL

the rival claims between the plaintiffs inter .~d. The ~"f.~':.~:l
learned -Judge has h]eld as follows ~ . I;.

w "K1\THJl

BROOl LAL
.. · .. the determination of this question

(whether the' owner is the plaintiff no. I' Or the MaIH,. C. J ..

.plai ntiff 110. 2) in this case is otiose, as it is essential
ly a question between the plaintiffs themselves, At
least one of them is such owner."

On the findings recorded by the learned Judge hemight
as well have held that it was the plaintiff no. I who was
rhe owner of the property. The other findings: record-
ed by the learned CiviI Judge appear to \IS to ~e clear
findings of fact based on evidence. The 'learned
Judge held that' the land in suit was in the possession
of a tenant of the plaintiffs named Dwarka; that this
kachcba house of Dwarka existed -and was: in his.
possession till 1924 when there was a flood and the

. house 'was washed ~v...ay and the land lay vacant; that
it was not till 19:33' that the defendant took possession
of the land and started building Dharamshala: and that
lh~re could, therefort. be no quc~tiQn of limiti\tiQll
a~ the sui t .was filed in ]936. On t.hese findings the
plain tiffs' suit for possession was rightly decreed.

The learned single Judge held' that the defendant
Has not' succeeded in proving that the plaintiffs have
acquiesced-in any way in the building of the Dharam­
shala and in the circumstances. therefore, there is no
reason why the plaintiffs' suit; for the other reliefs,
e~~~pt th~' claim f~r Rs.IOO as damages, should not

have been.decreed.

The result, therefore, is that we set aside the decree
of the ·J.earned single Judge and rest.ore the decree'

..•

. ~.'

. ~~
-:.

. . ,:.~
.~
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1952' passed 1;:rX<'the lower appellate COUtt,. but as ..the res­
SnJ 'rIIA~UR pondent~fnot represented before U~ \~'C make no order

GQKOL as to coststof this appeal.
N"''t'aJI ..
MA RRAJ : .,~.

v.
N.\TllJI

IhlQGI L4L . ~.:

FULL.:~ENCH (CIVIL MISCELLANEOUS)
. :'j'

Beiore the Honourable B. lWaliJt, Chief [usiice, Mr.

[ustice SfljrfU and M«. [ustice "Bhargavti.~~

19'52
February, J3. u.

THE 51'ATE 01; UT'I'AR PRAI)ESI-i ANU OTHERS

(OPl)OSJTE-PARTl ES)

United rroYinQe~ (Tempomry) Qon'rol of I\ent and!~YiQtron
Act, 19'17-J'JIhctlzer ultra vires-Right. of a lall~lord-S.

7 imposes no unreasonable restriction-s-Constitution 'of India.•
Arts. 31(2)" 14-Art.31 110t apt)licabh~ to ·.m.id Act-Public
pur/Jose disclosed by its p1'ciunble-ProiJ;so 10 s· '7 of the Act,
iohethe« illfril1{res Art. 14. '

.The Temporary Control of Rent and Eviction Act; 1947, is
within the legislative u..pnpetence of U1e Ullih<>d Provinces Lt'gis·
lature and is nul. ultra, vires as it COUles under] tent no. 2i 01'
List 1I and 1tern no, 8 of List no. 11 I :l! tachcd to the Govern.
meut of India Act, 193~.

Art. 31 (2) of the Constitution do(!s nOI apply to ilhe snid
Act, but its preamble sets out the public: purpose. '

Jle:~ v. Basdeua (1), relied upon.

S. 7 of the said Act imposes no unreasonable restriction on
the rights of a landlord and a power of allotment given to n
District 1\1~gislrate under it does not amoun; to eiiher ac­
-quisitioning or rcquisitloning of property hy him.

Tan Bu.g Tail1l v. Collector of R0l11-1My(2) approved,

11) A.I.It 1050 F. C. 67 (2) (1945) 47 .130m. L.n. 10]0.
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360 SUPRfMECOVRT CAses (1994) 6 sec
the circumstances of the case..There is no violation of the guarantee
enshrined in Article 14 or Article 21 of the Constitution of India,

13.. We hold that Section 2(1)(iii) of the Delhi ReI1t Control .Act, 1958 is a
not open to attack on the ground that it is violative of Articles 'J 4 and 71 of
the Constitution of India. The said provision is not in any manner either
unfair or unjust or absurd. There is no merit in this batch of cases. The writ
petitions are dismissed with costs. The special leave petition is rejected.

b

(1~) 6 Supreme Court Cases360
(BEFORE M.N. VENKATACHALIAH, C.]. ANOA.M. AHMAOI,

J.S. VERMA, G.N.RAY, ANDS.P. BHARUCHA, J1.)
Transferred Case (C) Nos. 41, 43 and 4S:of 1993

DRM. ISMAILFARUQUIAND OTHERS Petitioners; c

.:

UNIONOF INDIAAND OTIlERS

Versus

Respondents.

With
WritPetition (Civil) No. 208 of 1993

MOHO.ASLAM

Versus
UNION OF lNDIAAND OTItERs

Petitioner;

Respondents.

d

With
SpecialReference No. 1of 1993t withI.A. No. 1 of 1994in

T:C', No.44 of 1993
e

HARGYAN SINGH

Versus
STATE OF U.P. AND OTHERS

With

:.:rr~nsferred Case (C) No.42 of 1993
THAKURVllAYRA6HOBHAGWAN
BIRAJMANMAND~~ANDANOTHER

'. t~ , Versus
UNION OF INDIA.A~D OTHERS

fl'
, .. ',

'.~'

':.J
..~ .., .. ~.:

Petitioner;

Respondents.

Petitioners;

Respondents. 9

"0 h
t From the Court's Ord~ dated 24-9-1993of the Allahabad HIghCourt in T P ,Nos 669·75 of

1993 :'i

.~.
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C/O

: '. .'.~
.' I~

·:'t
,~ .

.' ... ISMAIL FARUQUr v UNION OFINI;:>lA

",:? With
. t'i'

Writ Petition (C) No. ]86 of 1994
• 1\

a JAMIAT-ULAMft:-E-HIND AND ANOTHER

lkrsus

36]

Petitioners;

UNION OF INDIAANO OTI-JERS Respondents.

TransferredCa~e (C) Nos. 41, 43 and 45 of 1993 with Writ Petition (CIvil)
No. 208 of 199~ with SpecialReferenceNo, 1 of 1993 withlLA. No. 1 of

b 1994 in r.c. No:44 of 1993 and TransferredCase (C) NO.,42 of 1993,
decided on October24, ]994

A. Acquisition of Certain Area at Ayodhya Act, 1993 ­
Constitutionality - Whether provisions of the Act contravene
Arts. 14, 2S & 26 and principles of secularism and rule of law, and
if within legislatiye competence ofParliament ~ Maintainabilityc
of the Presidential Reference 1 of 1993 in respect of Ram Janma
Bhumi-Babrl Masjid dispute - Held, .per majority, S. 4(3)
amounts to negation of rule of law and is' therefore invalid, but
being a severable provision, the remainingAct is valid - Special
Reference No.1 of 1993 made by the President under Art. 143(1)

d of the Constitution is .superfluous and unnecessaryand does not
require to be answered - Consequently, all the pending suits and
legal proceedings relating to the disputed area within which the
structure (including the premises of the inner and outer
courtyards of such structure), commonly known as Ram Janma
Bhumi-Babri .MasJid stood, stand revived tor adjudlcatlon ot the

e dispute relating therein - A mosque, like places ()f worship of
other religions, can be acquired by State in exercise of its
sovereign or prerogative power - Central Govt, will act as
statutory receiver of the disputed area and will hand over the
same to the entitled after adjudication of the dispute - But
vesting of the' area adjacent to the disputed area in Central Govt.
was absolute with power of management thereof under S. 7(1) till
further vesting in any authority or other body or trustees of any
trust under S. 6 after a judicial verdict ~ Any surplus adjacent
area shall be restored to real owners - Compensation shall be
paid to undisputed owners of the adjacent area acquired which

g vests in Central Govt. absolutely - Status quo ante as on 7-1-1993
(when the Ordinance and Special Reference made) to be
maintained as regards puja by Hindus which will continue at the
make-shift temple existing at the disputed site - Right of
Muslims to offer namaz at the disputed site not affected thereby

h - S. 7(2) which effectuates the status quo cannot be said to be
slanted in favour of Hindus .
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362 SUPREMECO~JRT CASES (~994) 6'sec
Held, per Ahmadi and Bharucha, JJ., SSe 3,4 and 8, which are

the core provisions of the Act, are unconstitutional and, therefore,
the entire Act is' invalid and is struck dowD;- Answer to the
Special Reference under Art. 143(1) is declined - Secularism ­
Rule of law
Held: :

Permajority '.
Sub.section (3) of Section 4.';of the Act· abates all pending sults and legal

proceedings wtthoutproviding for an alternative dispute-rfsolution mechanism for
resolution of the dispute between the parties thereto. This is an extinction of the
judicial remedyfor resolution of the dispute amounting to negation of rule of law.
Sub-section (3) of Section4 of the Act is, therefore, unconstitutional and invalid.

[~ara 96(1)«1)]

The remaining provisions of the Act do not suffer from any invalidity. Sub-
o section (3.) of Section 4 of the Act is severable from the remaining Act.
Accordingly, the challenge to the constitutional validity of the remaining Act,
exceptfor sub-section (J) of Section4, is rejected. [I?ara 96(I)(b)]

Irrespective of the status of a mosqueunder the MuslimLaw applicablein the
Islamiccountries, the status of a mosqueunder the Mahornedan Law applicable in
secular India IS the same and equal to that of any other place of worship of any
religion;and it does not enjoy any greaterimmunity from acquisition inexercise of
the sovereign or prerogative power of the State, than thatof the places of worship
of the other religions. ... . o. (Para 96)

The Special Reference No. J of 1993 made by the President of India under
Article 143(1) of the Oonstitution of India is superfluous and unnecessary and does
not require to be ans,~ered .and therefore, the same is' returned. The question
relating to the constitutional validity of the said Act and maintainability of the
SpecialReference are ¥crded in these terms. [Para96(11)]

The 'pending suits~$nd other proceedings relating to the disputed area within
which the structure (i~~luding the premises of the inner and outer courtyards of
such structure), commonly known as the Ram Janma Bhumi-Babri Masjid, stood,
stand revived for adiu~ication of the dispute therein, together with the interim
ord!r~ MAd!, except.~.\o the extent the interim orders stand modIfied by the
provisions of Section7:pf the Act. ' ...[Para96(3)]

It follows further' #'a result of the remaining enactmentbeing upheld as valid
that the disputedareal~ vestedin the CentralGovernment as a statutory receiver
with a duty to manage and administer it in the manner provided in the Act
maintaining status quo ,therein by virtue of the freeze enacted in Section 7(2); and
theCentralGovernmentwouldexerciseits powerof vestingthat propertyfurther in
another authority or body or trust in accordance with Section 8(1) of the Act in
terms of the final adjudication in the pendingsuits. The power of the.courts in the
pending legal proceedings to -glvedirections to the Central Government as a
statutoryreceiverwould be circumscribed and limited to the extent of the area left
open by the provisions of theAct. The CentralGovernment would be bound to take
All necessary steps to .Implement the decision In the suits and- other' legal
proceedings and to hand over the disputed area to the party found entitled to the
same on the final adjudication made in the suits. The parties to the s'uits would be
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entitled to amend their pleadingssuitably in the light of the presentdecision.
[P~ras 84 and 96(4)]

The vesting of the adjacent area, .otherthan the disputed area, acquired by the
Act in the Central GQY~rnm(jnt by virtue Qf ~e~tion 3gfth; I\Q\ i~ ib~Ql\1\; wit"
the power of management and administration thereof in accordance with sub­
section (I) of Section 7 of the Act, till its further vesting in anyautbonty or other
body or trustees of any trust in accordance with Section 6 of the Act. The further
vesting of the adjacent area, other than the disputed area, in~ accordance with

b
Section 6 of the Act has to be made at the time an~ in the manner indicated, in
view of the purpose of its acquisition. .'. [para 96(6)]

Section 8 of the Act is meant for payment of compensation to owners of toe
property vestingabsolutely inthe Central Government, the title to which is not in
dispute being in excess of the disputedarea which alone is the subject-matterof the
revived suits. It does not apply to the disputed area, title to' which has to be
adjudicated in the suits and in respect of whichthe Central Government is merely
the statutory receiver as Indicated, whh the duty to restore it to the owner in terms
of the adjudication made in the suits. [para 96(8)]

The challenge to acquisition of any part of the adjacent area on the ground that
it is unnecessaryfor achieving the professedobjective of settling the long-standing
dispute cannot be examined at this stage. However, the area found to be
superfluous on the exact area needed for the purpose being determined on

d adjudicationof the dispute, must be restoredto the undisputedowners. [Para 96(9)]

Rejection of the challenge by the undisputed owners to acquisition of some
religious properties in the vicinity of the disputed area, at this-stage is with the
liberty granted to them to renew their challenge, if necessaryat a later appropriate
stage, in case of continued retention by Central Government of their property in
excess of the exact area determinedto be neededon adjudicationof the dispute.

[Pilril9~(lO))

If the entire Act had been held to be invalid and then the Court had declined to
answer the Reference on that conclusion, then it would have resulted in revival of
the abated suits along with all. the interim orders made therein. It would also then
have resulted automatically in revival of the worship' of the' idols by Hindu
devotees, which too has been stopped from December 1992 with all its
ramifications without granting any benefit to the' Muslim community whose
practice of worship in the mosque (demolished on 6"'l2-1992) had come to a stop,
for whatever reason, since at least December 1949. This situation, unless altered
subsequently by any court order in the revived suits, would, therefore. continue
during the pendency of the litigation.This result could beno solace to the Muslims
whose feelings of hurt as a result of the demolitionof mosque, must be assuaged in
the manner best possible without giving cause for any legitimate grievance to the
other community leading to." the posslbIHty of relgnitlng communal passions

9 detrimental to the spirit of communalharmonyin a secular State. ;' (Para 85)
The best solution in thecircumstances, on revival of suits is. therefore. to

maintain status quo as on 7-]-1993 when the law came into force modifying the
interim orders in the suits to :.that extent by curtailing the practice of worship by
Hindus in the disputed area to the extent it stands reduced under the Act instead of
conferringon them the larger right available under the court orderstill intervention
was made by legislation. (Para 86)

Of;

www.vadaprativada.in

www.vadaprativada.in



sec Online Web Edition, Copyright @ 2019
Page 5 Monday, August 5,2019
Printed For: Mr. Nachiketa Joshi
sec Online Web Edition: http://www.scconline.com
TruePrinPM source: Supreme Court Cases
----~~---,----~-_.~- --
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Section 7(2) achieves this purpose by freezing the interim arrangement for

worship by Hindudevoteesreduced to this extent and curtails the larger right they
enjoyed under the court .orders, ensuring that it cannot be enlarged till tinal
adjudication of the disputeand consequent transferof the disputedarea to the party
found entitled to the. same. The provision does not curtail practice of right of
worship of the Muslim community in the disputedarea, there having been de facto
no exerciseof the practiceor worship by them there at \east since December 1949;
and it rnaintai ns status quo by the freeze to the reduced right of' worship by the
Hindus as in existence on 7-1 ~ 1993. This being the purpose and true effect of
Section 7(2), it promotes and strengthens the commitment of the nation to
secularism insteadof negating it. To hold this provision as anti-secularand slanted
[n farvQyr Qf fh~ Hindu community would be to frus(nlt~ an attempt to thwi)J( anti.
secularism and unwittingly supportthe forceswhichwere responsible for the events
ot 6-I2-1992. , - (Paras87 and 53)

Per Ahmadi andBharucha,-'eJ.,
The core provisions of the Act are Sections 3, 4 and 8. The other provisions of

the Act are only anclllary and Ineidental to Sections3, 4 and 8. The'core provisions
of Sections 3, 4 an.d 8 are unconstttutional and therefore, the A~t itself cannot
stand Accordingly, .t:h.e Acquisition of CertainArea at Ayodhya Act; 1993, is struck
downas beinguncoestitutlonal. The Presidential Reference is returnedrespectfully,
unanswered. The isstfes in the suits in the Allahabad High Court withdrawn tor trial
to the Supreme Couri.are answered accordingly. . (Paras 1~,6, 158and 159)

B. Civil Procedure Code, 1908 - S. 9 - Extinction of the judicial remedy
for resolution of.tlj dispute, '! held, amounts to n@gotion of pule of law ­
Abatement of all ·p.epding suits and legal proceedings: under S. 4(3) of Ayodhya
Act, 1993 without p;oviding an alternative dispute resolution forum, therefore,
bad - Rule of law::.···

C. A.cquisitio~.·~~ Certain Area at AyocJhya Act, 1993 - s. 3 - Held, per
majority (Ahmadi ~~d Bharucba, JJ. contra), valid

D. Acquisition (if Certain Area at Ayodhya Act, 1'993- S. 4(3) - Validity
- Abatement of aU.pending suits and legal proceedings in respect of right, title
and interest relating .to property vested under S. 3 --;.Simultaneous Reference
made under S. 143(1) to Supreme Court whether ~ Hindu temple/religious
structure existed prior to' construction of the disputed 'structure Qnthe disputed
site - After getting answer to the Reference, Central' Govt. proposing to enter
into negotiation wit~ the rival claimants and to take a01 other apPNpriilt~§tcp
jf negotiations fail ~ Held, per majority, Reference under Art, 143(1) not an
effective alternate dispute resolution mechanism in substitution pf the pending
suits abated by S. 4(3) - Hence S. 4(3) invalid - But S. 4(3) being severable
its invalidity would not affect validity of other provisions; of the, Act - Held,
per Ahmadi and Bharucha, JJ. (concurring) S. 4(31 arbitrary,': unreasonable
and against principle of secularism - It deprives the Muslim .community of
the right to plead and establish adverse possession .

E. Acquisition of Certain Area at Ayodhya Act, 1993 - S. 8' - Valid,ty ­
Held, per majority, compensation is payable only in respect ofacquisinon of
area adjacent to the disputed area, ownership of which is norIn dispute ­
Compensation for the disputed area is payable only after adjudication of the
dispute - Hence S. 8 cannot be invalidated on ground of impracticability of
granting compensation in respect of the ~Ii~pyt~~ DRI - Held, per Ahmadi
and Bharucha, JJ. (dissenting), forestablishing compensation claim, title to the
acquired property has to be established before Claims Commissioner - Thus
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by virtue of S. 8, forum for adjudication of title shifted from courts, before
which suits were pending, to Claims Commissioner - No right of appeal or

a reference to civil court provided, rendering deciston of Clalms Commissioner
final, except for a remedy under Arts. 226/227 -!- S. 8 therefore, arbitrary,
unreasonable and invalid
Held'

Permajority
( I) Section 3 providesfor acquisition of rights in:relation tOfthe 'area' defined

b In Secnon 2(0), It does not sufferfrom any invalidity.' [Par~s ~l and 96(1)(b)]
(2) Since the CentralGovernment proposesto resort to a processof negotiation

betweenthe rival claimantsafter getting the answer to the questionreferred, and if
the negotiations fail, then to adopt such course as it may ftndappropriare in the
CIrcumstances, the Special ReferencemadeunderArticle 143(I) Qfthe Constitution
cannot be construed as an effective alternate dispute-resolution mechanism to
permit substitution of the pendingsuits and legal proceedings byIhe mode adopted

c of making this Reference. Therefore. the abatement .of pending suits amounts to
denial of the judicial remedy, This fact alone is sufficient to invalidatesub-section
~3} of Section4 of the Act. ,; (Paras62and 61)

However, its invalidity is not an Impediment to the remaining statute being
upheldas valid. (P~r~ 62)

Indira Nehru Gandhi v Raj Naratn. 1975Suppsee 1 <,1976) 2 SC~ 347. relied 011

d (3) Section 8 is meant only for the propertyacquiredabsolutely, other than the
disputed area, being adjacent to, and in the vicinity of the disputed area, The
disputed area being taken over by. the Central Government only as a statutory
receiver, there is no question of payment of compensation for the same as it is
meant to be handedover to the successful party in thesuits, in termsof the ultimate
judicial verdicttherein. for the'falrbful Implementarion of the judicial decision.The
exercise of the power' under Section 8. by the Central Government is to be made

e only. then in respect of the disputed area, in accordance with-the final judicial
decision,preservingstatusquo therein in termsof Section7(2) till then.

. (P,aras 63and 96~8)1
PerAhmadi and Bharucha,JJ.

(I) The validity of the provisions of Section 3. by reason of which the whole
bundle of property and rights stands transferred to and vests in the Central
Government, and, therefore, "of the Act itself, depends upon the validity of the
provisionsthat follow it, particularly, Section4. (Para 130)

(2) The effect of Section 4 of the Act is that the Sunni Wakf Board, which
administered the mosquethat was housedin the disputedstructure,and the Muslim
community lose their right to plead adverse possession of the disputed site from
1528 until 1949, if notup-to-date, considering th~t the idols remained in the
disputed structure' only under the orders of the. court'), Instead of judicial

9 g~t~rminfl\iQn of the title to ~~e dispured si~e on the basis of th~; law, the disputed
site, along with surrounding land, has been acquiredand a complex with a mosque
and a'ternple thereon is planned What is to happento the disputedsite is to depend
upon the answer to the question posed in the Reference and negotiations based
thereon The dispute was that a Ram temple had stood on the disputed site and it
was demolished to' make place for the disputed structure; the question posed,

h however, is: Was there "a Hindu temple or any Hindu religious: structure" on the
disputed site? Secondly. the salient fact as to whether the temple, if any. was

I ;.
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g~mQllin;Q to m~k~ ph\ce for th~· giip\Ueg ~tr\l~'\lr; il n:O' '0 bG gQnti into. The
disputes 'as to title to·the disputed site survive for considerationfor the purpose of
award of compensation. For this purpose title shall have to be established not
before a court of lawbut before aClaims Commissioner to be appointed by the
Central Government, who is entitled to devise his own procedure, Sections 4
therefore,must be held to be arbitraryand unreasonable, .: (Para 133)

More importantIy,~~th~ provisions of Section 4 of th~ Act, inasmuch as they
deprive the SunniWa~(~oard and the Muslimcommunityof the righ~:, to plead and
establish adverse possession as aforesaid and restrict the redress of thelr grievance
in respect of the dispufed site to the answer to the limited questionposed by the
Reference and to negotjations subsequent thereto, and the 'provisionsjof Section 3
of the Act, which vest the whole: bundle of property and rights in the Central
Governmentto achie\'e~this purpose,offend the principle of secularism, which is a
part of the Qa§i~ §tr";\lr~ ~fthe ConMitution, btJing ~lnnt(jd in filvour Of one
religious community'~ls~~gainst another. " (Para l34)

(3) Section 8 gtv~s to the owner of any land, building, structure orother
property which is ac'q\4red compensation equivalent to the market value thereof.
Claims in that behaltjare to be entertained by a Claims Commissioner to be
appointed by the Centra) Government, For the purposes of establishing his claim,
the owner would have .(0establish his title to the property that has been acquired.
The suits in the AllahabadHigh Court whichabate by reason of Section 4(3) relate
to the title of the disputed site. In other words, the forum for the adjudicatlon of the
title to the disputed site- is shifted from the courts to the Claims Commissioner; No
right of appeal or reference toa Civil Court is provided for with the result that the
decision.of the Claims Commissioner would be-final except for a remedy under
ArtiGI(J~ Z,61ZZ7 of the .Constitution. for the reasons aforesaid, Sections 4 Gnd g
must be held to be arbitraryand unreasonable. (Parasl27 and l33)

Therefore, Sections 3, 4 and 8, which are core provisions of the Act, are
unconstitutional, . (Para 136)

F. Acquisition of Certain Area at Ayodhya Act, 1993.- Ss, 7, ~, 3 and 2(a)
& (b) - Validity, nature and effel=t of S. 7 - Whether secular -:Meaning of
'vest' and 'area' - Held, per majority, it is a transitory provision~ Vesting of
disputed area in Central Govt. is not absolute - Central Govt. acts as a
statutory receiver with duty of maintaining status quo in the disputed area as
on 7-1-1993 and proper management and administration thereof till resolution
of dispute so as to hand over the disputed area as contemplated by ~. 6 in terms
of adjudication of the dispute - Word 'area' in S. 7(2) means the disputed area
alone on which Ram Janma Bhumi-Babri Masji(l stood and not as defined in
S. ~(a) l.e.· the entire area speciQed in the Schedule ~ But vesting of area
adjacent to the disputed area is absolute - Central Govt. has to' administer
and manage such area in accordance with S. 7(1) till its further vesting in
accordance with S. 6 -Acquisition of the adjacent area made with a view to
make the same available to the Muslim. community tn case the dispute is
resolved in their favour -...:. Pursuant to such decision excess adjac,ent land, if
any, liable to be returned to owners - In case that is !not done, it would be
open to owners to challenge the superfluous acquisition :-- Right of worship of
Hindus restored as was in existence on '-1·1993 and no enlarged right of
worship granted to them - S. 7 not slanted in favour of any religious
community and hence not violative of secularism which is a basic feature of the
Constltution - It is ·intended to check communal tension - Held, per Ahmadi
and Bharucha, JJ., as whole bundle of propertr and riGhts vest igth~ (;cntral
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ISMAJ~ FARUQUI v UNION OF INDIA 367
Govt., the same including the disputed site have to be managed by authorised
person as an interim measureuntil vesting under S! 6 takes place- Therefore,
in view of S. 7(2), the idols must be retained where they we" before 7-1-1993
and puja as carried on as before - S. 7 is of permanent nature and as such the
idols shall remain at the disputed site and puja shall contiriue for indefinite
period - Thus S. 7 is slanted in favour of Hindu communi" - Words and
phrases - Interpretation of Statutes - Contextual meaning

G. Acquisition of ~ertainArea at Alodhla Act, 1993 - S. 6 - Validity ­
Held, permajority, while the .dlsputed area is being retalnedrand managed by
Central Govt. as a statutory receiver and it is; not transferable till final
adjudication of the dispute,' the adjacent area acquired vests' absolutely in
Central Govt. and there is, no inhibition in transfer thereof - Held, per
Ahmadi and Bharucha, JJ., S. 6 is an enabling provislon - It applies to whole
bundle of property' and rights including the disp\lted area +- Hence all the
rights of Central Govt. in the whole bundle of prop~rty and rights or such part
thereof as vested, shall' be deemed to be transferred to the authority or body or
trust in which it is vested - Words and phrases - f'So far as may be"
Held:

Permajority

(1) The meaning'of word 'vest' in Section 3 of 'the Act has different shades
taking colour from the context in which it is used. It does notnecessarily mean
absolute vesting' in every situation and is capable Qf bearing the meaning of a

d limited vesting, being limited, in title as well as duration. Thus the meaning of
'vest' used in Section 3 has to be determined in the light of the 'text of the statute
andjhe purpose of its use. If t~.e vesting be absolute being unlimited in any manner,
there can be no limitation on the right to transfer or manage the acquired property.
In the event of absolute vesting, there is no need for a provision enabling the
making of transfer after acquisition of the property, right tot transfer being a
necessary incident of absolute title. Enactment of Section 6 in thesame statute as a
part of the scheme of acquisition of the property vesting it in the Centra]
Government is, therefore, contraindication of the vesting under} Section 3 in the
Central Government being as an absolute owner without any particular purpose in
view. I '"(Paras 41 and 21)

MaharajSmgh v. State oll/.P., (1977) 1 sec 155' (1977) rSCR 1072, reliedon

Between Sections 6 and 7~ it is Section 7 which :impos~ a greater restriction
on the power of Central Government. Section 7(1) provides th~t in spite of any
contrary provision in any contract or instrument or order of any court, tribunal or
other authority, from the commencement of this Act, the management of the
property vested in the Central Government under Section 3 shall be by the Central
Government or by' an authorised person, so authorised by the Government on its
behalf and none else. This provision expressly supersedes any "earlier provision
relating to the management of the property so vested;in the Central Government.

9 Section 7(2) mandates that in managing the property so vested in the Central
Government, the.Centra! Government or the authorised person shall ensure
maintenance of th~: status quo uln the area on which; the structure (including the
premises of the iorferand outer courtyards of such structure), commonly known as
the Ram Janma Bburni-Babri Masjid, stood". The construction that the word 'area'
used in thisexpression has the same meaning as in the definition contained in

h Section 2(a), that'if, the entire area specified in the Schedule to the Act cannot be
/accepted. Section'~i~self says that the definitionstherein give themeaning of the

words defined "unless the context otherwise requires". The context in Which the:'·f· ' .
.. :~ .
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word 'area' is used in t~e expression in Section 7(2) gives the clear indicanon that
Its meaning IS not the,'~me as in Section 2(a) to mean the entire areaspecified in
the ~~h~~h,l; ~inw th;·.~Qrd~ whi~n fQJJQW qU~lify it~ me'lnini ~Qnfinini it gnly to
the site on which thi~'lt~uct9re, commonly known as the Ram JanrnaBhumi-Babri
Masjid stood, which :~ite or area is undoubtedly smaller and withm "the area
specrfiedin the Schedule" Section? is a transitoryprovision, intended to maintain
status quo in the disp'u!ed area, tillrtransfer of the property is made by the Central
Government on resol~on of the dispute, This is to effectuate the purpose ot' that
transfer and to make it' meaningful avoiding any possibility of frustration of the
exercise as a result of any change in the existing situation in the dispured area
during the interregnum, Unless .status quo is ensured" the final: outcome on
resolution ot the dispute may be frustrated by any change made in the disputed area
which may frustrate the implementation of the result in favour of the successful
part~ and render it meani~~less. A'direction to maintain statusquo In! the disputed
property is a well-knownmethod and the usual order made during tbe pendency of
a dispute for preserving the property and protecting the interest of the true owner
till the adjudication IS made. A change in the existing situation is fraught with the
danger of prejudicing the rights of the true owner, ye.t to be determined, This itself
l~ a clear indication that the exercise made is to find out the true owner of the
disputed area, to maintain status quo therein during the interregnum and to hand it
over to the true owner found entitled to it. (Paras 4~, 24 and 45)

The vesting of the said disputed area in the Central Government by virtue of
Section 3 of the Act is limited; as a statutory receiver, with the': duty for its
management and administration according to Section 7 requiring maintenance of
status quo therein under sub-section (2) of Section 7 ot the Act. The duty of the
Central Government as the statutory receiver is to hand over the disputed area in
cuicordilnClj with Section 6ofthe Piet, interms ofthe adjudication made inthe suits
for implementation of the final decision therein. This l~ tile purpose for which the
disputed area has been so acquired; ",'[Para 96(4)]

The power of the courts in making further Interim orders in the suits is' limited
to, and circumscribedby, the area outvidethe ambitof Section 7 of theAct, .

LPara 96(5)1
The vesting of the adjacent area, other than the disputed area, acquired by the

Act 10 the Central Government by virtue of Section 3 of the Act is absolute with
the power ot management and ~qminiMratiOl1 thereof in accordance with 'sub­
section (I) of Section 7 of the Act, till its further vesting in any authority or other
body or trustees of any trust in accordance with Section 6'of the Act The further
vesung of the adjacent area, other than the. disputed area, in accordance with
S~~tion 6of th! A~t hn~ t{) be M4d! nt th! tim! At\d in th~ rnann~r,indicAted, in
VIewof the purposeof its acquisitlen. [Para 96(6)J

A reference to the comparative use of the disputed area and"the right of
worship practised therein, by tHe two communities 0'" 7- I-199~ and for a
significant penod immediately preceding it, would indicate whether the provision
in Section 7 directing maintenance of status quo till resolution of the dispute and
the transfer by the Central Government contemplated by Section 6 is slanted
towards the Hindu community to render the provision violative of the basic feature
ot secularismor the rights to equality and freedom of religion, The right of worship
of the idols had been practised by liindu devotees for a long timefrom much prior
tel 1949 in the Ram Chabutra within the disputed site. That rig~t had been
interrupted since the actot demolition on6-12-1992 restricting the worship of the
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idols since then to only by one pujari, On the other hand, at least since December
1949,the Muslimshave not been offering worshipatany place in the disputed site
though, it may turn out at the trial of the suits that they had a right to do so. Any
step taken to arrest escalation of communal tension as a result of the demolition of
the structure on 6-12-1992 and to achieve communal accord and harmony cannot
be termed non-secularmuch less anti-secular or against the con~ept of secularism
- a creed of the Indian people embeddedin the ethos; (Paras 46, 47 and 48)

Even .as ~Yodhya is said ro be of. particu~ar sig~ificance t~ the Hindus as a
place of pilgrimage because of the ancientbelief thA~1 Lord RamA was born there,

b the mosque was of significance for the Muslim community as an ancient mosque
built'by Mir Baqi in 1528AD.; As a mosque, it was a religious pl,ace of worship by
the Muslims.This indicates the comparativesignificanceof the disputed site to the
two communities and also that the impact of acquisitionis equally on the right and
interest of tbe Hindu community, Therefore, the argument that, the statute as a
whole, not merely Section 7 thereof, is anti-secular being slanted in favour of the
Hindus and against the Muslimscannot be accepted. ~ (Para 51)

Section 7(2) of the Act freezes the situation admittedly} in existence on
7-1-1993 which was a lesser right of worship for the Hindu devotees than that in
existence earlier for a long time till the demolition of the disputed structure on
6-12-1992; and it does not create a new situation more favourable to the Hindu
community amounting to conferment on them ofa larger right of worship in the
disputed site than that practised till' 6-12-1992. Maintenance ofstatus quo as on

'd 7-1-19.93 doesnot, therefore, confer or have the effect of granting to the Hindu
community any further benefit thereby. The persons responsiblefor demolition of
the mosque on 6-l2-1992 were some miscreants who cannot be identified and
equated with the entire Hindu community and, therefore. the actof vandalism so
perpetrated by the miscreants,cannot be treated as an .act of the entire Hindu
community for the purpose of adjudging the constitutionality of the enactment.
Strong reaction against; and condemnation by the Hindus of dernolltion of the
structure in general bears eloquent testimony to this fact. Another effect of the
freeze imposed by.Section 7(2) of the Act is that it ensures that. there can be no
occasion for the Hlndu community to seek to enlarge': the scope of the practice of
worship by them ~s' all 7-1-1993 during the interregnum till the final adjudication
9n the 9a§i~ thiUI·i» ffltrt iltMi~r riiht Qf wgr~hip Or 'hem wilin YOjue up to
6-12:.1992. The provision does not curtail practice of right of worship of the
Muslim cornrnunuy-In the disputed area, there having been de facto no exercise of
the practice or .·w~ship by them there at least since December 1949; and it
maintainsstatus q~p by the freeze tothe reducedrightof worshipby the Hindus as
in existence on 7~t~1993. However, this freeze enacted in Section 7(2) appears to
be reasonable and just in view of the fact that the miscreants who demolished the
mosque are susp~ctFd to be persons professing to practise the Hindu religion. The
Hindu cornmunttyjnust, therefore, bear the cross on its chest, for the misdeed of

9 the miscreantsreasonablysuspected to belong to their religiousfold.
,~ ::;,, '(Paras 52 and 53)
'''11 , ,-

The acquisltioa of properties under the Act affects the rights of both the
communities and,ngt merely those of the Muslim community. The interest claimed
by the Mu~ljms isonly over the disputed she where the mosque stood before Its
demolition. The objection 'of the Hindus to this claim has to be adjudicated. The
remaining entire property acquired under the Act is such over which no title is
claimed by the Mu~\irhs. Alarge part thereof comprisesof properties of Hindus of

www.vadaprativada.in

www.vadaprativada.in



seeOnlineWeb Edition,Cbp~i9ht ~ 2019
Page 11, Monday, AuguSt-~, 2019
PrintedFor: Mr. Nachiketa Jo~bi
sec OnlineWeb Edition:httR:/~.scconline.com
TruePrintTM source: Suprem~.~ourt Cases

------~~-:---------,.~---;---@._--.--~-
... c. 2.3' ?
.~ ~l

:~;.

370 .. ~. . SUPR,BMECOURTCAses (1994) 6 see
which the title is not even in dispute. One of the purposes of the acquisltton of the
adjacentproperties is theer-surement of the effective enjoyment of the; disputedsite
by the Muslim community in the event of its success in the H,tigatiC)n; and
acquiKition ofthe idjlc@n~t area is ·incidentnllo lhe main purpos@ and cannot be
termed unreasonable. The "ManasBhawan' and "Sita ki Rasoi", both-belonging to
the Hindus, are buildings which closely overlook the disputedsite and, are acquired
becausethey are strategicin locationin relationto the disputed area. The necessity
of acqulring adjacent templesor religious buildings in view of theirproximity to
the disputed structure area, which forms a unique class by itself, is" permissible.
Even though, prima facie,. the acquisition of the adjacent area in respect of which
there is no dispute of title and which belongs to Hindus may appear-to be a slant
against the Hindus, yet on closer scrutiny it is not so since it is for the larger
national purpose of maintaining and promoting communal harmony and in
consonance with the creed of secularism. Once it is found that it is permissibleto
acquirean area in excess of the disputedarea alone, adjacent. to it, to effectuatethe
purpose of acqulsltlon of the disputed area and to implement the outcome of the
final adjudication between the parties to ensure that in the, event of success of the
Muslim community in the dispute theirsuccess remains meaningful.jhe extent of
adjacentarea considered necessary is in the domainof policy and not' a matter for
judicial scrutinyor a groundfor testingthe constitutional v~lidity of the enactment.

" (Par~s 49and 57)
M. Podmo1l4bho Iyengar". Govt. ofA.R, AIR 1990AP3S7;AklJaro Shri llraham Butav,

Staleof Punjab, AIR 1989.P&H 198: (1988) 95 PunjLR47,approved :{

However, at a later stage when the exact area acquired which is needed, for
achieving the professed purpose of acquisinon, can be determined, .lt would not
merelybepermissible but alsodesirablethat thesuperfluousexcessarea is released
from acquisition and reverted to its earlier owner. The challenge to acquisition of
~J1Y part of the adjacentarea on th~ 8r~n4 that it i~ ~flllec!~,~ary fQf ~~hi~Vins ~h\i

objectiveof settling the dispute relatingto the disputedarea cannot beexamlned at
this stage but, in case'thesuperfluous area is not returned to its ownereven after the
exact area needed for the purposeis finally determined, it' would be'open to the
owner of any such property to then challenge the superfluous acquisition being
unrelated to the purposeof acquisition. Rejection of the chatlengeon this groundto
acquisition at this stage, by the undisputed owners of any such propertysituate in
the vicinity of the disputedarea, is with the reservation of this libertyto them.

(Para50)
This is the properperspective in whichthe statute as ,8. whole and.Section 7 in

particularmust be viewed. Thus th~' factual foundation fori challenge to the statute
as a whole and Section 7(2) in particular on the ground of secularism, a basic
feature of the Constitution, and the rights to equality and freedom of religion is
nonerlsem The uat8menU ofth@Ct!ntral Government JOOnllft@r the demolition
on 7..]2..1992and 27..12-1992 Wherein it wassaid that the mosque wouldbe rebuilt
cannot limit the power of Parliament and are not materia] for' adjudging the
constitutional validity of the enactment. 'D1e validity of the. statute has to be
determined on the touchstone of the'Constitution and not any statements madeprior
to it. Thus Section 7 does not suffer from the infinnity of being anti-secular or
discriminatory to rende.r it unconstitutional. (Paras54 and 55)

(2) There is no intinnity in Section 6 also to renderit unconstitutional.
, ' (Para 58)
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Sub-section (3) of Section 6 enacts that the provisionsof Sections 4, S, 7 and
11 shall, so far as may be, apply in relation to such authority or bodyor trustees as
they apply in relation to the-Central Government. The expression "so far as may
be" is indicative of the fact that all or any of these provisions~ay or may not be
applicable to the transferee under sub-section (I). This provides for the situation of
transfer being made, if necessary, at any stage and of any part of the property, since
Section 7(2) is applicable only to the disputed area, The provision however does
not countenance the dispute remaining unresolved or the situation continuing
perpetually. The embargo on transfer till .,djudicatioil, and in terms thereof, to be

b read in Section 6(I), relates only to the disputed area, while transferof any part of
the excess area, retention of whlch tlll adJudlcadon 01 the disphte relating to the
disputed area.may not be necessary, is not inhibited ~ill then, since the acquisition

.of the excess area is absolute subject to the duty to restore it ~o the owner if its
retention is found, to be unnecessary. The meaning of the word 'vest' in Sections 3
and 6 has to be so construed differently in relation ';to .the disputed area and the
excess area in its vicinity. [ParasS6 and 96(7)]

PerAhmadia',d.Bharucha,. JJ. "
In view of Sections 2(0): 3 and 4(1), 'area' includes the whole bundle of

movableand immovableproperty in the area speclfied in the Scheduleand all other
rights and interests therein or arising thereout. The whole bundle of property and
rights vests, by reason of Section 4(2), in the Certral Government freed and
dischargedfrom aU encumbrances. . (Para 118)

Section 'll}.~pe~ks or property vested In the Central Government under
Section 3. It, theretore, speaks of the whole bundle: of property and rights. The
provisions'relati.nit,to the management and administration of the whole bundle of
property and righ\f contained in Section 7 are interim provisions, to operate until
vesting under Section 6 has taken place. Section7(1) says that the whole bundle of
property and right(shall be managedby the Central Government'or by a person or

e body of persons,6(- trustees of any trust authorised by the Central Government.
This, as Section V<r) shows, Isthe "authorisedperson'lunder Section 2(b). He or it
may not be the ati.~ority or other body or trustees referred to in Section 6(1). The
power to manage ~h.e whole bundle of property and rights maybe conferred upon
any person or bQdM of persons'or trustees of any trust even though he or they are
not required to co~ply with the terms and conditionsthat the Central Government
may deem fit to i~pose under Section6(1). (paras J19, 129and 120~

Section 7(2) relates only to that part of the area upon which the disputed
structure stood (the disputed site), This provision requires the Central Government
of the authorised Potrson to ensure, in managing the whole bundle of property and
rights, that the posinon existingon the disputedsite before midnighton the night of
6-1-1993/7-l..1993 'is maintained.This implies that the Central Governmentor the
authorised person is requiredto continue with the puja that was being performedon

9 the disputed site before.7-1-19,93. This is provided for even though, by reason of
Section 4(2), the orders of the court in this behalfcease to have effect. The Central
Government or the authorised person is, therefore, obliged "to maintain the
"position" in respect of the disputed site as it was before midnight on the night of
6-1-1993/7-1 ... 1993, and it is required to do so in "managing" thewhole bundle of
property and rights, 'This implies not only that the debris of the demolished
structure must be maintained as it' stands but also that the idols which had been
placed on the dig~u(ed site aft~t th~ demolition had taken place must be retained
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372 SUPREMB COljRTCASES (1'994) 6 sec
wheretheyare and thepujacarriedon beforethemmustbecontinued.'

(Paras 119, 121,:122 and 125)
There.is no provision in the Act which indicates in clear terms-what use the

wholebundleof property and rights, including the disputed site, will.be put to by
the Central Government. An Indication In this behalf is •. provided by Section 6.
Since the Actdoes not spell out" th~' use to which the wholebundleof-property and
rights is intended to be put and since the provisions of Section 7 are applicable
even to the authority or body or trust in which the Central Government may vest
the wholebundleof property and rightsor any part thereofunder theprovisionsof
Section6. it is possible to read the provisions of Section 7 as being0(-a permanent
nature. The Act read by itself,therefore, suggests thatthe idolsshall remain on the
disputed site for an indefinite period of' time and puja shall continue to be
performed beforethem. Section 7(2), thus, perpetuates the performance of pula on
thedisputed site. No accountis takenof the fact that the structurethereon had been
destroyed in "a mostreprehensible act. The perpetrators of thisdeed strucknot only
against a place of worship but at the principles of secularism,democracy and the
rule of law ...". ~Whi~ Paper, paral.35.} No accountis takenof the fact that there
is a disputein respect of thesite on which Puja is to be performed; that, as stated in
the White Paper, until the night of 22-12-1949/23-12-1949, when the idols were
placedin thedisputedstructure, thedisputed structure wasbeing usedas a mosque;
and that theMuslimcommunity has a claimto offernamaz'thereon.;

(Paras 123, ]26 and 138)
Thesubmission that whathad happened at Ayodhya on 6-12-199i, could never

happen againoverlooks the fact thdt the IndianPenal Code containsprovisions in
respectof offences relating to religion. Those who razed the disputed structure to
the groundon 6-12-1992, were not deterred by these provisions. Others similarly
minded are as little likely to be deterred by the provisions of the Placesof Worship
Special Provisions Act. (Para 139)

Section 6 is an enablingprovision, Whenthe vesting takes placein respectof
the wholebundleof propert), and riahtsor of anr part thereof, all the;rishts of the
CentralGovernment in the wholebundleof property and rightsor suchpart thereof
as has been vested, shall be deemed to be transferred to ~he authority or body or
trust in which it is vested. . :>, : (Para 123)

The provisions of Section 6 apply to the wholebundleof property and rights;
that is to say, they apply also to the disputed site. The disputed site-may also be
vested in an authority or bodyor trust that is willing to comply with the terms and
conditions th~t the CentralGovernment mightthinkfit to impose, Those terms and
conditions are not specified in the Act, nor is there any indication in that behalf
available. The only restriction imposed upon such authority or body or trust, apart
from theterms andconditions that theCentralGovernmentmay think tit to impose,
are those provided in'Section' 7. This is set out in Section 6(3). The provisions of
S~lhln5 4. ~ in~ 11 whiwh ife i16{} mGntionGQ in SGQtion I6(J) are proviBion5 that
empower andprotectthe authority or bodyor trust.' (Para 124)

H. Acquisition of Certain Area, at Ayodbya Act, 1993 -~ Legislative
competence - Held, per,majority, Act falls under Entry 42 of List m and not
under Entry 1 of List II Seventh Schedule to tbe Constitution and hence
Parliament is competent to enact - Constitution of India, Sch, VII List UI
Entry 42 and List II J$ntry 1

e:.• "
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n,ld;
Pet majority f

a The legislative competence is traceable to Entry,42, List In and the State of
Uttar Pradesh being under President's rule at the relevant time, the legislative
competenceof Parliament. in the circumstances, cannotbe doubted. That apart. the
pith and substance, of the legislation is "acquisition of property" and not 'public
order' under Entry' I of LiM: III of Seventh Schedule to the Constinnion, The
comprehensive Entry 42 in List III as a result of the Consutution (Seventh
Amendment) Actleaves no doubt that an acquisition ~Act of this'kind falls clearly

b within the ambit-of" this entry and. therefore, Parliament has the legislative
competenceto enact this Iegrslatlon. ", c' (Para30)

State of Bihar v,'¥aharajadlurr;zja S,r Kameshwar Singh: of Darbhanga, 1952 SeR 889:
AIR J9S2 SC2.j2~ D~puty C01ltmissiOM1 aJUl Colllrlo, v. VUlla Nalh Sa1JJtQ. (961) 1
SCR 561 : AIR:1968 SC 394, reliedon

", PerAhmadi a~iiBharucha,JJ.t
c The argumenf~hat the Act waspublic order legislation and, therefore, beyond

the competence' Q~ Parliament is very plausible. However. it is' not necessary to
discuss this rnatter.i ',:: (para 1')4)

I.Constitutioti·ofIndia- Art. 143(1)- Reference - Court can deellnt: ,
answer the que~d,n posed in Reference 1 of 1993on Ram Janma Bhuml-Babl'i
Masjid issue .......;~~,Reference ,of question whether a Hindu ~ temple/religious
structure existed :prior to construction of the disputed structure on the disputed

d site - On the' b)sis of the Court's opinion, on the question, Central Govt.
proposing to in\Uate negotiations witb the rival' d~man. - Held, per
majority, Referej{ce becomes superfluous, S. 4(3);of Acqu~ltion of Certain
Arcl I' AyodbYI(\",I?~Jhlvinl been dCQlm invalid BRlUnlln revival of
the pending suits and legal proceedings wherein diSpute bas to be adjUdicated
- Hence answtr.~o the question posed in the Refe~nce dedl~ed - Held, per
Ahmadi and Bhanxba, JJ. (concurring), the Act and the RefeJ'enceopposed to

e secularism and u~constitutional- Govt. proposes to use the Court's opinion In
tbe Reference as basil for negotiations between the parties and does not
propose to settle the dispute on the basis of the opinion - Court not competent
to decide such question whicb would be based on e~pert evidence - Moreover,
opinion may incur celtlclsm ofone or botb the communities w~ose in"prests are
involved in the issue on ground of not being beard o,rallowed to put e\ ...Jence
HeW: '

Permajority
In th~ viewtakenon the qqestion of valigity of the Acq~isitiQn 9f C~t1N" t\r~D

at Ayodhya Act, 1993and as a resultof upholding the validityofthe entire statute,
except Section 4(3) thereof, resulting in revival of the pending suits' and legal
proceedings wherein the dispute between the parties has to be adjudicated, the
Reference made under Article 143(1) becomes superfluous and-unnecessary For

9 this reason, it is unnecessary for the Supreme Court to examine-the merits ofthe
submissions madeon the maintainability of this Reference, Accordingly the answer
to the questionunderReference is declinedand returned. (Para83)

PerAhmadi and Bharucha,JJ. (concurring)
The SupremeCourt is entitledto declineto answera questionposed to it under

Article 143 if it considersthat it is not proper or possible to do so, but it must
h indicate its reasons. The Reference must not be answered. for the following

reasons: (paras 147 Ind 148)
i, • ,
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374 · SUPR~MECOl}RTCASES (1994) 6 see
Special Reference No. J of 1964, (1965) 1 SCR 413: AIR 1965 SC745; Special Courts

Bill. 1978, Re" (1979) 1sec 380'> (1979) 2 SCR476, reliedon .
The Act and the Reference, favour one religious community and disfavour

another; the purpose of the Reference is, therefore, opposed to secularism and is
unconstitutional. Besides,the Reference does not servea constitutional purpose.

, (Para 149)
Secondly, the fifth recital to the Reference states that.';'the Central Government

proposesto settle the said disputeafter obtainingthe opinipnof the S~preme Court
of India and in terms of the said opinion", It is clear that the ~en(ral; ~overnment
does not proposeto settle the dispute in terms of the Court's opinion. It proposes to
use the Court's opinionas a springboard for negotiations..Resolution of the dispute
as a result of such negotiations cannot be said to be a resolution of t~e dispute "in
termsof the said opinion",Even in the circumstancethat the SupremeCourt opines
that no Hindu temple or Hindu religious structure existed on the disputed site
before the disputed structure was built thereon, there is no certainty that the
mosquewill be rebuilt. " (Para 1SQ)

Thirdly, there is the aspect ofevidence in relation to the question referred. It
cannot besaid that a court of law i$ not competentto decide such a question, It can
be done if expert evidence of archaeologists and historians is led, and is tested in
cross-examination. The, principal protagonists of the tWQ stands are not appearing
;n the Reference; they wal neither lead evidence nor ~r6S$.examine~: The I~~ned
SolicitorGeneral stated that the CentralGovernment wouldlead no evidence, ~ut it
would place before the Court the material that it had collected from the two sides
during the course of earlier negotiations, The Court being ill-equipped to examine
and evaluate such material, it would have to appoint experts in the field to do so,
and their evaluationwouldgo unchallenged. Apart from tile inherentinadvisability
of rendering a judicial opinion on such evaluation, the opinion would be liable to
the criticism of one or both sides that it was renderedwithouthearing them or their
evidence.This would ordinarily be of no significancefor they had chosen to stay
away, but this opinionis ir.tended tocreate a publicclimatefor negotiations and the
criticism would find the public ear, to say nothingof the fact that it would impair
the SupremeCourt's credibility. Ay,pdhya is a storm that will pass. The dignity and
honourof the SupremeCourt cannot becompromised becauseof it. .

(Para&~151 and 152)
No observation made.in this context is a reflection on the referring authority.

The Court has the highest respect for the officeof the Presidentof India and for its
present incumbent; his secularcredentials are well known. ' (Para 153)

J. Constitution of India - Preamble and Arts. 25,26, 14, 15, 16, 27, 28, 30,
51-A,300·A and 356- Secularism - Concept and object of - A basic feature
of the Constitution - Seculartsm is one facet of right to ,equality

. K. CopstUution of.India - Arts. 25 and 26- Compulsory acquisition of
place of religious worship viz..Mosque - Constitu~ionality - Held, per
majority, a mosque can be compulsorily acquired by Govt. in exercise of its
sovereign or prerogative power; which is independent of Art. JOO..A or Art. 31
(as it stood before its omission) --Status of mosque in s.ectalar·lnd.a is same as
and not higher than that of places of worship of other religions such as te~ple,

church etc. - Right or worship does not include right of worship at any and
every place or worship - What Is protected under Art. 2~ Is the religious '
practice which forms an essential and integral part of religion - If
significance of the place of the religious worship viz. the mosque is';suchthat its
acquisition would residt in extinction of right to practise religion itself, then
only acquisition woUld be invalid -- Held, per Ahmadi and Dharocha, JJ.,

,'\"
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ISMAIL FARUQUI Y. UNION OF INDIA 375
where members 'of majority ~omlllUDity make clai~ upon place of worship of
minority commuqity and create public disorde.; S~te acquisition of the place
of wo~bip to preg.erve pUbli~ order, in the circUl1lJbncei would be against tbe

a principle of seeuJarism - Eminent domain - General Clauses Act, 1897,
S. 3(26) . ~~ .
Held: ",;,~

Per11Uljority : :
It is clear' froth the constitutional scheme that it guarantees equality in the

matter of religio,~ to all individuals and groups-, irrespective of their faith
b emphasising thaf'.:jhere is no religion of the State ,itself. The',Preamble of the

Constitution read-in particular with Articles 2S to 28 emphasises. this aspect and
indicates that it·li in this manner the concept of seculansmembodied in the
constitutional sch~e asa creedadopted by the Indian peoplehas to be understood
while examining tlle constitutionalvalidity of any legislation onthe touchstone of
the Constitution. 1l'e concept of secularism is one facet of the: right to equality
woven as the central goldenthreadin the fabricdepictingthe patternof the scheme

c in our Constitution. "The purposeof law in plural societies is not the progressive
assimilation of thtfminQrities in the majoritarian milieu. This would not solve the
problem; but would vainlyseek to dissolveit." The true conceptof secularism, and
the role of judiciary in a pluralist society, as also the duty, of the court in
interpreting such alaw, haveto be kept in mind. (Paras37, 38 and 39)

"Law in a PlurallstSociety"by·M.N.Venkatachaliah, J.,reliedon
S.R. Bommai v. Union of India,.(1994) 3 sec1, reliedon
Kesavananda Bharati v. State 0/Kerala, (1973) 4 see225 : 1973 Supp SCR 1; Indira

Nehru Gandhi v. Raj Narain; 1975 Supp sec 1 : (1976) 2 SCRf' 347; S.R Mittal v.
Union of India, (1983) ISCC 51 : (1983) t SCR729, cited
Article 2S does not contain any reference to property unlike Article 26 of the

Constitution. The right to practise, professand propagate religion: guaranteedunder
Article ~~ of the Constitution does notnecessarily Include the rIght to acquire or

e ownor possessproperty. Similarlythis rightdoes not extendto the right of worship
at any and every place of worship so that any hindrance to worship at a particular
place per se may infringe the religious freedom guaranteed under Articles 2S and
26 of the Constitution. The protection under Articles 2S and 26 is to religious
practice which forms an essential and integral part of the religion. A practice may
be a religious practice but nQt an essential and integral part of practice of that
religion. While 'offer of prayer or worship is a religious practice, its offering at
every location where such prayers can be offered would not be an essential or
integralpart of such religious practice unlessthe place has a Particularsignificance
for that religionSQ as to form an essential or integralpart thereof. Placesof worship
of any religion having particular significance for that religion, to make it an
GS5Gntiil1 or integr~ piU1 Qf th; r;Ulh~n, ~t~n~ 9n a di#~rept fOQting and have to be
treateddifferently and morereverentially. ' (Paras77 and 78)

AcJfaryaMaharajshri Narendra Prasadji Anandprasadft Maharaj v. State of Gujarat,
(1975) 1 SCC 11 : (1975)2 SCR 317, reliedon

RajaSuryapalslngh v. U.R Govt., AIR1951 All674: 1951 All U 365: 1951 AWR (He)
317t approved
SUbject to the protection underArticles2S and 2(i,places ofreligiousworship

like mosques, churches, temples etc. can be acquired under the;State's sovereign
power of acquisition. Such acquisition per se does not violate either Article 25 or
Article 26. The -decislons relating to taking over of the management have no

h bearing on the sovereign power of the State to acquire property, The power of
acquisition is the sovereign or prerogative power of ~e State to acquire property.
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376 SUP~EMECOl1RTCASES (;1994) 6 sec
Such power exists independent of Article 300-A or the earlier Article 31 of the
Constitution which merely indicate the limitations on the power of acquisition by
the State. (Paras74 and 72)

Chiranjit/AI Chowdhuri v Union of India, 1950 SCR 869,~ AIR 1951 SC 4]; State of
WH. v.Subodh GopalBose, J954SCR 587: AIR J954 SC92; Khajami@n WakfEstates
v 'Stateof Madras, (J970) 3 SCC:S94: (J971) 2 SCR 790, "lied on
Section 3(26) of the General Clauses Act comprehends the .categories of

propertiesknown to Indian Law. Article367adopts this secularconceptof property
for purposesof our Constitution. Ii. temple, church or mosque etc. are essentially
immovable ~ro~~rti~ Ind gUbject to protection under J\rticle~ 25 qnd26. Every
immovable property is liable to be acquired. Viewed in the proper perspective, a
mosque does not enjoy any.addidona! protection, unique or special.status, higher
than that of the places of worship of other religions in secular India to make it
immunefrom acquisition by exerciseof the sovereignorprerogative power of the
State. A mosque is not an essential part of the practiceofthe religionof Islam and
nama; (prayer) by Muslimscan-be offered anywhere, even in open, Accordingly,
its acquisition is not prohibited by the provisions in the Constitution of India.
Irrespective of the status of a mosque in an Islamic country for the purpose of
immunity from acquisition by the State in exercise ofthesovereign power, its
status and immunity from acquisition in the secular ethos of India under the
Constitution is the same and equal to that of the places of worship of the other
religions, namely, church, temple etc. It is neither more nor Jess than.that of the
placesof worshipof the other religions. Obviously, theacquisition of any religious
place is to be made only in unusual and extraordinary sttuarions for a larger
national purpose keeping in view that such acquisition should not result in
extinction of the right to practise the religion, if the significance of;' that place be

, such. Subject to this condition, the power of acquisition lsavailablefor a mosque
Iike any other place of''worship ofany religion. The right to worshipis not at any
and every place, so long as it can be. practised effectively, unless the right to

. worship at a particular place is itself an integral part of' that right. Under the
Mahomedan Law' applicable in India, title to a mosque can be lost by adverse
possession.. (Paras81 and 82)

Mullas Principles of Mahomedan LAw, 19th Edn., by M. Hidayatullah - Section 217,
reliedon

Muthialu Cirelli v.BapunSaib, ILR (1880) 2 Mad 140: 5 IndIur 23: 2 We-ir 68; Sundram
Chelf; v. Queen, ILR' (1883) 6 Mad 203 : 2 Weir 77 (FS); Mosque known as Mas)id
ShaJltd ~an.J v. Sh:romanJ ~urdwfra ParbanJAak CommJrtee, Amrltsar,: AIR '9~a Lah
369 : 40 PLR 3] 9;" Mosque k.na~n as Mas)id Shahid Oanj v. Shiromani Gurdwara
Parbandhak Commutee, Amrusar, AIR 1940 PC 1J6: 44 CWN 95l : 67 IA 251,
approved ' ":'

PeT Ahmadi and Bb'arucha, II.
Secularism is a 'pert of the baste features of the Constitution. ~Article 2S( I)

protects the rights of i';dividuals. Exerciseof the right of the individual to profess,
practise and propagate'religion is ,subject to public order. Secularism is absolute;
the State may not trea(i'eligionsdifferently on the groundthat public order requires
It. The principleof se~!Jlarism illumines the provisions of Articles 15and 16.

~ (Paras 135," 143and 144)
Commisstonet; Hmdu';Reltglous Endowments, Madras v. Sri lAkshmindra Thsrtha

Swamiar of Sri Sh;r.~r Mutt., 1954 SCR ]005: AIR J954 SC 282; S.R. Bommat v. Union

oj lnJla, {I 9Q4} ~"S'C I ~ Kesavananda BharatJ v. State ol,Kerala, (I 9'1'~~ 4sec 225 :
1973 SuppSCR J, reliedon

IndiraNehruGandlti,Y~'Raj Narain.1975Supp SeC] : (1976) 2 SCR 347,;cited
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SeCUlarjSm.·i~i~v~n pride 'ofplace in th~ c:onstitufion. ~~ o~ject is to preserve
and protect allr,hglons,' to place all religious cornmumnes ~on a par. When,
therefore, adhereqets of the religionof the majorityof Indian citizens make a claim

a upon and assail". t~e place of worshipof another religion and, b~ dint of numbers,
create conditions.ahat are conducive to public' disorder, it is Jthe constitutional
obligation ofthe Blilte to protG~l thill pllw; gfworship Ing to pr~;rY~ p"~.Ji~ QnJ~.r,
USlOg for the purpose such means and forces of law and order as-are required, It IS
impermissibleunder the provisions of the Constitutionfor the St~te to acquire that
place of worship to preservepublic order. To condone the ecquisitlonof a place Qf

b worship in such circumstances is to efface the principle of secularism from the
Constitution. . . ' ~. . (Para 140)

If the title to the place of worship is in dispute in a court of law and public
order is jeopardised, two courses are open to the Central Government, It may apply
to thecourt concerned to be appointedReceiver of the place of ~orship, .to hold it
secure pending the final adjudication of its title, or it may enact legislation that
makes it statutory Receiver of the place of worship pending the adjudication of its

c title by the court concerned. In either event, the Central Government would bind
itQelf to hand over the place of worship to the party in whose lJavour its title is
found.' $ (Para 141)
, L. Interpretation of Statutes - Literal constnJction - When should not
be adopted ~:

A construction which the Iangl,lage of the statute.can bear and promotes a
larger national purpose must be preferred to a strict literal construction tending to

d promote factionalismand discord. ,. (Para 64)
R...M/13649/C
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a

. ,ISMAIL FARU9UI v. VNION OFINDIA (Verma, J.) ,

effect, therefore, from December 1949 till 6..12-1992 the structure had
not been usedas a moSC\ue." , ;
6. The movement to constructa Ram Temple at the site of the disputed

structuregathered momentum in recentyearswhichbecame-a matterof great
controversy and a sourceof tension. This led to several parleysthe details of
which are not very materialfor the present purpose, These parleys involving
the Vishwa Hindu Parishad (VHP) and the All India Babri Masjid Action
Committee (AlBMAC), however, failed to resolve the: idispute. A new

b dimension was added to the campaign for construction of th~ temple with the
formation of the Government in Uttar Pradesh in: June 1991 by the Bhartiya
JanataParty (BJP) which declared its commitment to the construction of the
temple and took certain steps like the acquisition of land adjoining the
disputed structure while leaving out the disputed structure itself from the
acquisition. The focus of' the temple construction movement from October

c 1991 was to'start construction of the templeby way of karsewa on the land
acquired by the Government of Uttar Pradesh while leaving the disputed
strt1ttur~ inta~t Thi~ attempt did not succeed and there was litigation in the
Allahabad High Court as well as in this COlin. There, was a' call for
resumptionof kar sewa from 6-12-1992 and the announcement made by the
organisers was for a symbolickarsewa without violation of the court orders

d including those made in the'proceedings pending in this Court. In spite of
initial reports from Ayodhya on 6-12-1992 indicating an iair of normalcy,
around midday a crowd addressed by leadersof BJ~ VI~ .etc., climbed the
Ram Janma Bhumi-Babri Masjid (RJM-BM) structure and started damaging
the domes. Within a short. time, the entire structure was. demolished and
razed to;the ground. Indeed, it was an act of "national shame". What was

e demolished was not merely an ancient structure; but the faith of the
minorities in the senseof justice and fairplay of maJQrity, Itzshook their faith
in the ruIe of law and constitutional processes, A five-~hundred..year-old
structure which was defenceless and whose safety was a sacred trust in the
handsof the State Government wasdemo) ished, '

7. After referring to the detailsen this tragedy, the"White Paper in
f ChapterI on 'Overview'concludes thus: ! '

"1.35 The demolition of the Ram Janma Bhoomi-Babri Masjid
structure at Ayodhya .on 6-12-1992 was a most reprehensible act. The
perpetrators of this deed struck.notonly against a place of worship, but
also at the principles of secularism, democracy and.the rule of law
enshrined in our Constitution. Ina moveas suddenas ifwas shameful, a
few thousand people managed to outrage the sentiments of millions of
Indians 6f All ~ommutiitie§ wht> hAv! r!A¢ted t6 thi! ift~id!ftt with
anguishand dismay. "

1.36Whathappened on 6-12-1992 was not a failureof the systemas
. a whole, nor of the wisdom inherent in India's Constitution, nor yet of
the power of tolerancebrotherhood and compassion that has so vividly
informed the' lire of independent India. It was, the,' Supreme Court

h
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380 SUP~MECOURTCASES (1994) 6 see
observed on that day, 'a, great pity that a constitutionally elected
Government could not discharge its duties; in a matter of this
sensitiveness and magnitude' . Commitments to the r': Court and
Constitution, pledges to Parliament and the people. were simply cast
aside. Therein lay the failure, therein the betrayal.

1.37Today India seeks'to heal, and'not reopen its wounds; to look
forward with hope, and not backwards withfear; to reconcile reason with
faith. Above all, India is determined to press a~ead with"the National
Agenda, undeterred by aberrations." :
8. It maybe mentioned thata structure calledthe RamChabutra stoodon

thedisputed site within thecourtyard of the disputed structure. This structure
also \W~ demolished on 6-12-1992 (Appendix-V to the White Paper).
Worship of the idols installed On the Ram Chabutra by Hindu devotees in
genera), it appeara.had been performed for a considerable period of time
without any objection by the Muslims to its worship at that" place, prior to
the shiftingof the idols from the Ram Chabutra to the disputed structure in
December 1949. As' a r.esultof demolition of Ram Chabutra also on
6-)2..)992, the worship by Hindus in general even at that place was
interrupted. There~,r, the worship of idols is being performed only bya
priestnominated fo.~.~he purpose without accessto the public. .

9. A briefrefererfce to certainsuits in this connection may now be made.
In ]950, two suits':were filed-by some Hindus; in one of these suits in
January' 1950. the: ·',trial court: passed interim orders whereby the' idols
rertlAirted At th~ ~IAO'~ .where they w~r~ ingtalled in Deeember 19.49 nnd their
puja by the Hinduscontinued.The interim order wasconfirmed by the High
Court in April )955;On 1-2-1986, the DistrictJudge ordered the openingof
the lock placed on~~grjll leading to the sanctum sanctorurn of the shrine in e
the disputed strucfu~. and permitted puja by the Hindu devotees. In 1959,a
suit was tiled by the-Nirmohi Akharaclaimingtitle t~ thedisputed structure.
In J98l, anothersuitwas filedclaimingtitle to the disputed structure by the
Sunni Central Wakf~·Board. In .1989, Deoki Nandan Agarwal, as the next
friend of the Deity filed a title suit in respect of the disputed'; structure. In
1989, the aforementioned suits were transferred to the Allahabad High Court
and were ordered tQ be heard together On 14-8..J989, the: High Court
ordered the maintenance of status QUO ·in respect of the dlsputed structure
(Appendix-I to the White Paper). As earlier mentioned, it is stated in para
).2 of the WhitePaperthai: .,

H ••• interim orders' in these civil suits restrained the parties from
removing the idols or'interfering with their worship. In effect, therefore,
from December 1949till 6..12..1992 the structure'had not been used as a
mosque."
10. Prior to December 1949 when the idols were shifted into the

disputed structure fromthe RamChabutra, worship by Hindudevotees at the
Ram Chabutra for ~ long time without any objection from Muslims is also
beyond controversy. A controversy, however, is raised about use of the
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381ISMAIL FARUQUI v. UNION OFINDIA (Verma. J.);;"'. ,.:
disputedstructure as a mosque from 1934to December 194~. One version is
that after some'disturbance, in 1934, the use of the disputed structure as a

a mosquehad been stopped from 1934 itself and not merely'from December
1949. The other side disputes the alleged disuse'of the mosque for prayers
prior to December 1949. The stand of the Uttar Pradesh Government in the
suits was that the placewas usedas a mosque till 1949.

11. As a result of the incidents at Ayodhya on 6.. 12-1992, the President
oPlndla issued a proclamation ,under Artiele 356 ~f the Constitution of India

b assuming to himselfall thefunctions of the Government qf Uttar Pradesh,
dissolving the U.P. Vidhan Sabha,The White Paper in Chapter II mentions
the 'Background' and therein it is statedas under: '

, "2.1 At the centre qf the RJB..BM dispute is the demand voiced by
Vishwa Hindu Parishad (VHP) and its allied organisations for the
restoration of a site said to be the birthplace of Sri Ram in Ayodhya. TIll
6-12-1992 this site was occupied by the structure er~ted in 1518 by
'Mir Baqi' who claimed to have built it on orders of the first Mughal
EmperorBabar, This structure has beendescribed in the old government
records as Masjid'Janmasthan. It is now commonly referred to as Ram
Janma Bhumi-1)ilbri Mil§jid.

2.2 The VHP and its allied organisations base their demand on the
assertion that this site is the birthplace of Sri Ram and a Hindu temple
commemorating" this site stood here till it was destroyed on Baber's
command and a Masjid waserectedin its place. The demand of the VHP

, has found support from the Bhartiya Janata Patty (BJP). The
i" construction of a Ram temple at the disputed site, after removal or

relocation of theexistingstructure, wasa majorplank in/BJP'scampaign
during elections held in' 1989 and 1991. Other major political parties,
however, had generally opposed this demand and had' taken the stand
that while a temple should be built, the issues in' dispute should be
r,~oJve~ either l?y negotiations or brordersoftheCourt;

2.8 Duringthe negotiations aimedat finding an amicable solution to
the dispute, one issue which came to the fore was whether a Hindu

.temple had existed on.the site occupied by the disputed structure and
whether it was demolished on Babar's ordersfor the construction of the
Masjid. It was stated on behalfof the Muslim organisations, as well 'as
by certain eminent historians, that there was no evidence in favour of
either of these two assertions. It was also stated by::, certain Muslim
leaders that 'jf these assertions were proved, the Muslims would
voluntarily handover the disputed shrine to the Hindus. Naturally, this
became the central issue it,J the negotiations between the VHP and
AIBMA<;;.
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2.12 The., historical debate has thus remained inconclusive although

much progress has been made in identifying the areasof agreement and
difference. Conclusive findings can be obtained onlyby 'wayof reference
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382 SUPR~MECOtJRTCASES (1994) (j sec
to a competent authority. However, as brought- out elsewhere in this
Paper the negotiations weredisrupted at a crucialphase.Now, the entire
evidence h~ disappearedalongwith the disputed structure. It is tragic
and ironical that the Ram Chabutra and Kaushalya Rasoi, which
continued as places of worship during periods of Muslim' and British
rule have disappeared along with the RJB..BM structure atthe hands of
people professing. to be 'devotees'of LordRam. ;

o.;f, Placing of idols in thedisputed structure ;;
2.13 As h~<'been mentioned above, Hindu structures of worship

already existed i~ the outer courtyard of the RJa-BM structure. On the
night of '2123~01~-1949, however, Hindu" idols were placed under the
centraldomeof .t~e mainstructure. Worship of theseidols was startedon
a big scale fr()~~ the nextmoming. As this was likely to disturb the
pubiic peace, ·l·t~e civil admini~triltion ilttilGheg the prCmiSG5 unger
Section ]45 of"the Code of Criminal Procedure, This was the starting
point of a wholeschain of events which ultimately led to the demolition
of the structure,''''he maineventsof this chain have been summarised in
Appendix-I. ·:f 0 T r ': •

2.14 Soonafter the installation of the idols two civil suits were filed
by Hindu plaintiffs seeking to restrain the Administration from removing
the idols from tlie disputed structure or placingi any restrictions in the
way of devotees intending'to offer worship. Interim injunctions were
issuedby thecivil courtto this effect. These injunctions were confirmed
by the Allahabad HighCourt in 1955. -

2.15 The Hindu idols thus continued inside the disputed structure
since 01949. Worship of thes~ idoJ~ by" Hindu§ alAO eontinued without
interruption since 1949and._ the structure was not used by the Muslims
for offering prayers since then. The controversy remained ~t a low ebb
till 1986 whenthe DistrictCourtof Faizabad ordered openingof the lock
placed on a grill leading to the sanctum sanctorum of the shrine. An
organisation calJed the Babri Masjid Action. Committee (BMAC).
seeking restoration of the disputed shrine to t~e Muslims came into
beingand launched a protestmovement. The Hinduorganisations, on the
other hand, stepped up their activities to mobilise publicopinion for the
construction of a Ram temple at the disputed site."
12. After the imposition of President's role in the, State of Uttar Pradesh

~ aconsequerree ofthe event( at Ayodhya on 6-12-1 ~92, ilctionJaken by the
Central Government is detailed in Chapter VIII of the White Paper with
reference to the communal situation in the country which deteriorated
sharply following the demolition of the RJB-BM structureon 6-12-1992and
spread of communal violence in several other States. Para 8.1J in Chapter
VIII relating to the U ACTION TAKEN BY °THE CENTRAL GOVERNMENT" is as
under:

"8.11 Mention has been made above (Overview) of the decisions
taken o~ 7th December, by the Government to ban communal
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organisations, to take .strong action for prosecution. of the offences
connected with the demolition, to fix responsibilities of various
authorities for their lapses relating to the events of t:December 8, to
rebuild the demolished 'structure and to take'appropriate steps regarding
new Ram temple. The last two decisions werefurtherelaborated on 27th
Decemberas follows: . "

'The Government has decided. to acquire all areas in dispute in
the suits pending in the Allahabad High Court. Jt has also been
decided to acquire suitable adjacent area. The acquired area
excluding the area on which the disputed structure stood would be
madeavailable to two Trustswhichwould be set upfor construction
of a Ram Temple and a Mosque .respectively and for planned
development of thearea,

The' Government of India has also decided, to request the
President to seek the opinionof the SupremeCourt on the question
whether there was :a Hindu temple existing on th~ site where the
disputed structure stood. The Government has alsoidecided to abide
by the opinionof the Supreme Courtand-to take appropriate steps to
enforce the Court's opinion. Notwithstanding the acquisition of the
disputed area, the Government would, ensure that the position
existing prior to the promylgation of the Ordinance is maintained
until such time as the Supreme Court gives its opinion in the matter.
Thereafter the rightsof the partiesshall be determined in the light to
the Court's opinion':'
In pursuance of these decisions an ordinance named •Acquisition of

Certein Area at Ayod~ya Ordinance' was, issued 0'0 7..1-1993 for
acquisition of 67.703 acres of land in the Ram Janma Bhoorni-Babri
Masjidcomplex. A Reference to the Supreme-Court underArticle 143of
the Constitution was also madeon the same day, Copy of the Ordinance
is at AppendiX-XV and of the Reference at Appendix-XVl~"
13. The Acquisition of CertainArea at Ayodhya Ordinance, 1993 (No.8

of 1993) hasbeen f~Rla~~g~y the A~q\li~i~iQn'9f ~~rt~ill hWil ~t Ay~hYI
Act, 1993 (No. 33 of 1993), the constitutional validity of which has to be
examined by us. '" '

14. The said Ordinance, later replaced by Act No-. 33 of 1993 and the
Special Reference under Article 143(1) of the Constitution of India were
made simultaneously the same day on 7-1-1993. It would be appropriate at

9 this stage to quote, in extenso, the Statement of ObjectsandReasons for this
enactment, the said Act No. 33 of 1993 and th~ Special Reference under
Article 143(1)or~he Constitution, ,

., .. lo~STATEMENT OFOBJECTS ANDREASONS

There ha;' beena long-standing disputerelatingto the erstwhileRam
Janma Bhurni-Babri Masjid structure in Ay09hya. which leQ ~9

communal .:tttUsion and violence from timeto time and ultimately led to
the destructlpn- of the disputed structure on 6-12..1992. This was.
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384 .;: SUPREME COURTCASES (1994) 6 sec.
followed by· ~i~spread communal violence which resulted in large
numberof deathSrinjuries and destruction of property in various parts Of
the country. The-said disputehas thus affected the.maintenance of public a
order and harmonlly between.different communities in the country. As it
is necessary to"ntaintain communal harmony and the spirit-of common
broth~rhood amQogr~ f:~ peopleof India, it was considered necessary to
acquire the site.w the disputed structure and sUi~a.ble adjacent land for
setting up a cO":1plex which could be developed In a planned manner
wherein a Ram Jemple, a mosque, amenities f9r pilgrims, a library, b
museum and other suitable facilities can be set up. ,

'2. Tr" Acquisition of CertainAreaat Ayodhya Ordinance, 1993 was
accordingly promulgated by the Presidenton 7..1-1993. By virtue of the
said Ordinance the right, title and interest in respect of certainareas at
Ayodhyaspecified in the Schedule to the Ordinance stand transferred to,
and vest in, the CentralGovernment. C

~I The ~jn ~eek~ IQ repJi\~~ thy ~fQr~~aid Ordi~an~y,

SoB, CHAVAN.

NEWDELHI;
The 9th March, 1993."

"SPECIAL. REfERENCE

Whereas a dispute has arisen whethera Hindu temple or any Hindu
religious structure existed prior to the construction of'the structure
(including the premises of the inner and outer courtyards of such
structure, commonly known-as the Ram Janrna Bhumi-Babri Masjid, in
the area in which' the structure stood in Village Kot Rarnchandra in
Ayodhya, in Pargana Haveli Avadh, in Tehsil Faizabad Sadar, in the
district ofFaizabad ofthe State ofUttar PradeBh; "

2. And whereas the said area is located in Revenue PIQt Nos.. 159
and 160in the said Village Kot Ramchandra;

3. And whereas the said dispute has affected the maintenance of
public order and harmony between different communities in the country;

4. And whereas the aforesaid area vests in the Central Government
by virtue of the Acquisition of Certain Area at Ayodhya' Ordinance,
1993;

~. And whereas notwithstanding the vesting o:f the aforesaid area in
the Central' Government under the said Ordinance the Central
Government proposes to settle the said dispute after obtaining the
opinion ofthe Supreme Court ofIndia ind in terms ofthe snip opinion;

6. And whereas in view of what has been herelnbefore stated it
appears to me that the question hereinafter set out has. arisen and, is of
such a natureand of such public importance that it is expedientto obtain
the opinion of the SupremeCourtof Indiathereon;

7. Now, therefore, in exercise of the powers conferred ypon me by
clause (1).of Article 143 of the Constitution of India, I, Shanker Dayal
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Sharma, President of India, hereby refer the, following question to the
SupremeCourt of India for consideration andopinion thereon, namely:

a Whether a Hindu temple or any Hindu,religious structure existed
prior to the construction of the Ram Janma Bhumi-Babri Masjid
(including the premises of the inner and .' outer courtyards of such
structure) in the areaon which the structure stood?

b

c

d
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Sd/­
Presidentof India

New Delhi;
Dated7th January, 1993."

"THE ACQUISmON OF CERTAIN AREA ATAYODHYAJ\cr, 1993
. :., (NO. 33 OF 1993)

, [3ni April, 1993J
An Act to providefor the acquisition ofcertain area at Ayodhya and

for mattersconnected therewith or incidentalthereto.
Whereas there has been a long-standing dispute relating tQ the

structure (including the' premises of the inner and outer courtyards of
such structure), commonly known as the Ram Janma Bhumi-Babri
Masjid, situated in Village Kot Rarnchandra in Ayod,hya, in Pargana
HaveliAvadh, in Tehsil Faizabad Sadar, in the district of Faizabad of the
State of Uttar Pradesh; .

And whereasthe said dispute has aHected the maintenance of pubBc
order and harmony betweendifferentcommunities in the country;

And whereasit is necessary to maintain public order and lei promote
communal harmonyand the spirit of common brotherhood amongst the
peopleof India; .

And whereas with a view to achieving the aforesaid objectives, it is
necessary to acquirecertainareas in Ayodhya; .

Be it enactep by Parliament in the Forty..fourth Yearof the Republic
of India as fQllows: .;

CHAPTER I

I u~ P~~LIMINARY

1. Sho.rt!.!itle and cQmmenc~ment.- (1) This Act may be called the
Acquisitionof CertainAreaat Ayodhya Act, 1993. ,;'

(2) It .iJ'All be deemed to have come into force o~ the 7th day of
January, 199~. ·i

2. l)efitz'4lons,- Inthis Act unless the contextotherwise requires,­
(a) "a;ea' meansthe area (including all the buildings, structuresor

ot~er properties comprisedtherein)specifiedin the Schedule;
(b) "~~thorised person' means a person or body of persons or

trustees of any trust authorised by the Central Government
underSection.7; .
. ·f
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(c) 'Claims Commissioner' means the Claims Commissioner
appointed uflder sub-section (2) of Section 8; "

(d) 'prescribed'means prescribed by rulesmade underthis Act.
CHAPTERll

ACQVISITION OFTHEAREAINAVODHYA

3. AcquiJitidrl ~f fiAht1 in f~rl'~ct of~l!1'tQin ll'~ll.--- On 'and from the
commencement. of this Act the right, title and interest in relation to the
area shall.. by virtue of this Act, stand transferred to, and vest in, the
Central Government.

4. General effect of vesting>« (I) The area shall be deemed to
include all assets, rights, leaseholds, powers, authority ~d privileges
and all property, movable and immovable, including lands, buildings,
structures, shops of whatever nature or other properties and all other
rights and interests in, or arising out of, such properties as were
immediately before the commencement of this Act in the ownership,
possession, poweror control of any person or the State Government of
IIttar Prilde~h, itS tho CiDO may be, and all registell, tnap~, plans,
drawings and otherdocuments of whatever naturerelating thereto,

(2) All properties aforesaid which' have vested in ': the Central
Government underSection 3 shall.by forceof such vesting-be freed and
discharged from any trust, obligation, mortgage, charge, f Iien and all
other encumbrances affecting them and any attachment, injunction,
decreeor order of any court or tribunal or other authorityrestricting the
use of such properties in any manner or appointing any receiver in
respectof the whole or any part of such properties shall cease to have
anyeffect.

(3) If, on the commencement of this Act, any suit, appeal or other
pr~eeging in re~~~t gf Che right, tiUe iUlQ iot,re~t rel~tjnl to Any
propertywhich has vested ill the CentralGovernment under.Section 3, is
pending before any court, tnbunal or other authority, the same shall
abate.

5. Duty ofpersonor State Government in charge of themanagement
ofthearea to deliverall assets, etc.- (1) The Central Government may
take all necessary steps to secure possession of the area which is vested
in that Government underSection 3.

(2) On the vesting of the area in the Central Government under
Section3, the person or State Govemment of Uttar Pradesh, as the case
may be, in charge of the management of the area immediately before
such vestingshall be boundto deliverto the CentralGovernment or the
authorised person, all assets, registers and other documents in their
custody relating to such vestingor where it is not practicable to deliver
such registers or documents, the copies of such registers or documents
authenticated in. the prescribed manner. .

a
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6. Power of Centr~l Government to direct vesting of the area in
another authority or body or trust.- (1). Notwithstanding .anything
contAined in Sections 3,4, 5and 7, the Central Government may, if it i~

. satisfied that any authority or other body, or trustees ofiany trust, set up
on or after the commencement of this Act is or are willing to comply
with such terms 'and conditions as that Government may think fit to
impose, direct by notification in the OfficialGazette, that the right, title
and interest or flny of them in relation to the area orany part thereof,
Instead of continuing to vest in the Central Government, vest in that
'authority or 'body or trustees of that trust either on: the date of the
notification or on such later date as may be specifiedin thenotification.
, .,(2) When any right, title and interest mrelation t6 the area or part

thereof vest ln the luthQrity Qf 99QY or trustees reterredto in sub-section
(1), such rights of the CentralGovernment in relation to'such area or part
thereof, shall,.on and from the date of such vesting, be deemed to have

; becomethe rights of that authority or body or trusteesof. that trust.
(3) The provisionsof Sections4, 5, 7 and 11 shall, so far as may be,

apply in relation to such authority or body or trustees-as they ~pply in
relation to the Central Government and for this purpose, references'
therein to the 'Central Government' shall be. construed? as references to
such authority or bodyor trustees.

. CHAPTER III
.·¥ANAOEM~NTANDADMINISTRATION OFPit0PERrY

7. Mg~"6,nl,nl 'if I?r~p,rty 9y Qqve",mFnt.- (1),'Notwithstan9ins
anything ~q~taine~ in any contract or instrument or order of any court,
tribunal or ~ other authority to the contrary, on' and from the
commencement of this Act, the property vested ~ in the Central
Governme~t£ under Section 3 shall .be managed vby the Central
Governmentlor by a person or body of persons or trustees of any trust
authorised.bythat Government in this behalf.
. (2) In" .iPanaging the property vested in the Central Government
under SectiQil 3, the Central Government or the authorised person shall
ensure that i6e positionexisting beforethe commencement of this Act in
the area on. which the structure (including the premises: of the inner and
outer courtri;U"dS of such structure), commonly known as Ram 1anma
Bhumi..Babrl Masjid, stood in Village Kot Ramchandra in Ayodhya, in
Pargana Haveli Avadh, in Teshil Faizabad Sadar, in the district of
Faizabad ofthe State of Uttar Pradesh is maintained.

CHAPTER IV
MISCELLANEO\JS

8. Payment of amount.- (1) The ownerof any land, building,
structure or other property comprised in the area shall)be given by the
Central Government, for the transfer to and vesting in that Government
underSection 3 of that land, building, structure orother:property, in cash
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an amount equivalent ~o the market value of the land,building, structure
or otherproperty.,

(2) The Central Government shall, for the purpose of deciding the a
claimof the owneror anyperson having a claimagainst theOwner under
sub-section (I), by notification in the Official Gazette, appoint a Claims
Commissioner. '

(3) The Claims Commissioner shall regulate 'his own procedure for
receiving anddeciding theclaims. ~

. (4) The owner or any person having aclaim ~gainGt th~ owner may . b
make a claimto the Claims Commissioner within aperiod Of ninety days
from the dateofcommencement of thisAct: .

Provided that if the Claims Commissioner is .satisfied that the
claimant was prevented by.sufficient cause from preferring the claim
within the said period of ninety days, the Claims Commissioner may c
entertain the claim within a further period of, ninety days and not
thereafter.

9. Act to overrideall otherenactments.-« The provisions of this Act
shall have effect notwithstanding anything Inconsistent therewith
contained in any otherlawfor the time being in force or any instrument
having effect by virtue of any law other than this'Acl or any decree or d
orderof anycourt, tribunal or otherauthority. .,

10. Penalties>« Any person who is in charge of the management of
the areaand fails to deliver to the Central Government or the authorised
person any. asset, register or otherdocument in his custody relating to
suchareaor, as thecase may be, authenticated co~ies of su~_h register or
document, shallbe I?unishable with imprisonment for a term which may e
extend to three years or with fine which may extend to ten thousand
rupees, or withboth. .

11. Protection of action'taken in goodfaitb--« Nosuit, prosecution
Or otherlegalproceeding shall lie against the Central Government or the
Authori~bi ~r~on or any of th~ offic~t1 or ot~er tmployee~ of thAt
Government or the authorised person for anything which is in good faith
doneor intended to be doneunder thisAct.

12. Power to make rules.- (1) The Central, Government may, by
notification in the Official Gazette, make rules to carry out the
provisions of thisAct. . .

(2) Every rule made by the Central Government underthis Act shall
be laid, as soon as may be after it is made, before each House of g
Pariiament, while it is in,session, .for a total period of thirty, days which
maybe comprised in onesession or in two or more successive sessions,
and if, before the expiry of the session immediately following the
session or the successive sessions aforesaid, both Houses agree in
making any modHicatton in the rule or both Rouses agree that the rule
should not 'be made, the rule shall thereafter have effect only in such h
modified form or be of no effect, as the case may be; so, h~wever, that

0·
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any such modification or annulment shall be without prejudice to the
validity ofanything previously done undert~at rule.

, 13.Repeal andsavi"g.- (1) Subjectto the provisions of sub-section
(2), th!Aequ~gition ofCertain Area at Ayodhya Ordinance, 1993 (Ord. 8
of 1993), is hereby repealed. ",:

(2) Notwithstanding.anything contained i~ the said grdinance,-
(a) the right, title, and interestin relation to plot No. 242situated

in Village KOl Ramchandra specified against.Sl, No. 1 of the
Schedule to the said Ordinance shall be deemed never to have
been transferred to, andvestedin, theCentral Government,

(b) any suit, appeal or other proceeding in respect of the right,
tit~ and interest relating to the said plot No. 242, pending
before any court, tribunal or other authority, shall bedeemed"
nt.\~er to haveabated and suchsuit, appeal or other proceeding
(i~lugini the QrQ~rs or interim orders of any court tPereon)
sHalJ be deemed to havebeen restored to the position existing
immediately before thecommencement of thesaid Ordinance

(c) an~ ·other action taken or thing done under that Ordinance in
re~tion to the' saidplot No. 242 shallbe deemed neverto have
~~.n takenor done. . "

(3) Not~thstanding such repeal, anything done or any action taken
under the safd Ordinance shall be deemed to have been done or taken
underthe co~espondingprovisions of this Act. .

THESCHEDULE
[SeeSection 2(a)]

Description ofthlAlla
*

a

b

c

d

15. At the hearing, it was strenuously urged that the question of fact
referred underArticle 143(1)of the Constitution is vague, the answerto it is
by itself not decisiveof the.realcontroversy since the corequestion nas not
been referred; and it also givesno definite indication of the manner in which
the Central Government intends to act after ,- the Special Reference is
answered, to settie the dispute. It was urged that the question referred is,
therefore, academic, apart from being vague, and it does not serve any
constitutional purpose to subserve which the advisory jurisdiction of this
Court could be invoked; that the real objectand purpose Ofthe Reference is
to take AWAy A I'lae! ~f worship of the MusJims and give it away to the

9 Hindus offending the basic feature of secularism; and that, therefore, we
should decline to answer-the Special Reference. The learned Solicitor
General who appeared for the Union of India was asked toclarify .the stand
of the Central Government on this point. InitiaJJy, it w~s stated by the
learned Solicitor General that the answer to the question would provide the

h baSIS for further negotiations, between the different groups to settle the
controversy and the Central Government would then be able to decide the
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effective courseavailable to it forresolvingthe controversy. On being asked
to furtherclarify the stand of the Central Government about the. purpose of
the Special Reference, the learned Solicitor General:' made a statement in
writingon behalfof the Union of Indiaon 14-9-1994 as under:';

"Government stands by the policy of secularism and of even-handed
treatment of all religious communities. The Acquisition of Certain Area
at Ayodhya. Act, 1993, as well as the Presidential Reference, have the
objective of maintaining public orderand promoting communal harmony
and thespirit of common brotherhood amongst thepeople o~jIndia,.

Government is committed to the construction of a Ram templeand a
mosque, but their actual [ecatlon will be determined only aft!r the
SupremeCourtrenders its opinion in the Presidential Reference.

Government will treat the finding of the Supreme Court on the
question of fact referred under Article 143 of the Constitution as a
verdict which is final and binding. '

In the lightof the Supreme Court's (sic) opinionand consistent with
it, Government will makeefforts to resolve the controversy ~y a process
of negotiations. Government is confident that the opinion of the
Supreme Court will havea salutary effect on the attitudes of the
communities and they will no longer take conflicting positions on the
factual issuesettledby the Supreme Court.

If eHorts at a negotiated settl!rrt!nt A~ afol'!!aid do not succeed,
Government is committed to enforce a solution in the light of the
SupremeCourt's opinion and consistent with it. Government's action in
this regard will be even-handed in respect of both the communities. If
thequestion referred is answered in the affirmative, namely, .that a Hindu
temple/structure did exist prior to the construction of the' demolished
structure, Government action will be in support of the wishes of the
Hinducommunity. If, on t~ other hand, the question is answered in the
negative, namely, that no such Hindu temple/structure existed at the
relevant time, then Government action win be in support of the wishes
of the Muslim community." r

This ~tatement inwritin~ mQQ~ oy the learned SolicitorGeneral on behalf of
the Union of Indiaformsa partof therecordand has to be takeninto account
to indicate the purposefor which the Special Reference underArticle 143(1)
has beenmadeto this Court. .

16. 'the disputeand its background are mentioned in·paras:2. It 2.2 and
2.3 of ChapterII of the White Paperquoted earlier. This is the backdrop in
which the constitutional validity of Act No. 33 of' 1993 and the
maintainability of the-Special Reference made under Article l43(1) of the
Constitution of India haveto be examined. . ;:

.. ValiditypfAct No.33 of 1993
17. Broadly stated, the focus of challenge to the statuteas awhole is on

the grounds of secularism, right to equality and rightto freedom of religion.
ChnlI!nge to the QcqUig~tion of the area in eces of the diiput.ed area is in

---------_..--------_.....-!""'--------...--~ .......--~ ...........----------.---..--..-~<-_..........--~._---~--~----_.- ..--------_._---
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addition on the grpund that the acquisition was unnecessary 'being unrelated
to the dispute .Pertaining t() the small disputed area within it. A larger

a argument advanced on behalf of some of the parties who have assailed the
Act with considerable vehemence is that a mosque' being a place of religious,
worshipby the:Mi:islims, independently of whetherthe acquisitiondid affect
the ng~t to prac~sq religion, is wholly immune rrom the State's power of
acquisition andtae statute is, therefore, unconstitutional 'as violative 01
Articles 25 and,.~ of the Constitution of India for this reason alone. The

bothers, however; .Umited thisargument of immunityfrom acquisition only to
places of specialjsignificance, forming an essential and integral part of the
right to practise.~~~e religion, the acquisition of which would result in the
extinctionof th~:8ght to freedom of religionitself. It was a189 contendedthat
the purpose of'~quisition in the present case does not bring the statute
within the ambit'of Entry 4~, List In but is referable to Entry 1, List II and,

c therefore, Parliamentdid not have the competence to enact the same. It was
then urged by 'learned counsel canvassing the; Muslim interest. that the
le~is)ation is tilted heavily in favour of the Hindu interests and, therefore,
suffers from the ,~vice of non-secularism and dlscriminatlori in addition to
violation of the right' to freedom of religion of the Muslim community, It
was also urged. by them that the Central Government, after the Prime

d Minister's statementmadeon 7-12-1992, torebuild the demolishedstructure
(para 1.22 in Chapter I of the White Paper) resiled from the same and by
incorporating certain provisions in the statute has sought to perpetuate the
injustice done .ro the Muslim community by the, act Qf vandalism of
demolition of the structure at Ayodhya on 6-12~1992. On behalf of the
Muslim community" it is urged that the statute read in the context of the

e contentof the questionreferred underArticle 143(1) of the Constinnion, as it
must be, is a mere veiled concealment of a device adopted by the Central
Government to ptjrPctuate the ,gn~;Q\len~~~ of the demolition of the mosque
on 6·12...1992.The grievanceof the Hinduopponents is that the mischiefand "
acts of vandalism committed by a few are being attributed to the entire
Hindu community the majority of whom is equally hurt by, and critical oft
the shameful act. They urgethat this disapproval by the majority community
is evident from the result of the subsequentelections in which the Bhartiya
Janata Party was rejected at the hustings by the Hindu majority. They also
submit that thefact of demolition of Hindu struc~res like the Ram Chabutra
and Kaushalya Rasoi \vhich', stood since ages in the disputed site resulting in
interruption of even the undisputed right of worship of Hindus within that

g area is being ignored, It is:also contended that ~here is no:' justification for
acquisition of any property in excessof the disputedarea and, therefore, the
acquisition at least of the excess area belonging, admittedly. to Hindus is
invalid. I

18. On behalf of the Central Government, it is urged that in the existing
situation and in view of the widespread communal flare-up throughout the

h country on account of the events at Ayodhya on 6..1211992. the most
appropriate course, in the opinion of the CentralGovernment, was to make
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this acquisition along with the Special Reference to decide t~e question
which would fA~Hitatea negotiated solution ofthe problem, and~ if it fliled.
to enable the Central Government to take any other appropriate action to a
resolve the controversy and restorecommunal harmony in the country, It was
madeclear that acquisition of the disputedarea was not meant to'deprive the
community found entitled to it, of the same, or to retain any part of the
excessarea whichwas not necessary for a properresolution of die dispute or
to effectuate the purpose of .the acquisition. It was submitted that an
assurance of communal harmony throughout the country was a prime b
constitutional purposeand avoidance of escalation of the dispute'inthe wake
of the incident at Ayodhya on 6-12..1992 was an 'essential step in that
direction, which undoubtedly promotes the creed of,secularism instead of

impairing it. It wa~ ~ubmitted that the 'charge levelled against, the Central
Government of discrimination against any religious community or of.anti-
secularism is whollyunwarranted, 'c

19. Another argument advanced on behalf of the Muslim; community
was that the defences open to the minority community in the suits filed by
the other side including that of adversepossession by:virtue of long posses­
sion of the disputedsite for over400 years since its construction.in 1528·AD
have also beenextinguished by the acquisition, givingan unfair advantageto
the other side. It wasalso urged that the corequestionin the dispute between d
the parties was not the subject-matter of the Special Reference.made under
Article 143(1) of the Constitution and, therefore, answer to the.same would
not result in a resolution of the'dispute between the parties to'the suits. It
W~~ ~~~QrQingly urgt(d, there is deprivation of the JUdicial;, remedy .for
adjudication of the dispute without the substitution of an alternate dispute
resolution mechanism, whichis impermissible under theConstitution. e··

20. It is appropriate at this stage to refer to the'provisions of the statute
beforewe deal with the arguments challenging its constitutional validity. The
Statementof Objects'and Reasons says that there is along-standing dispute
relatingto the disputedstructurein Ayodhya which led to communaltension
and violence from time to time and ultimately has led to the destruction of
the disputed structure on 6~12-1992 followed by widespread communal
violence resulting i~ loss of. many lives and destruction tof property
throughout the country, The said disputehas thus affected the maintenance of
public order and cQrrtMunal hArmony in the country. Obviously, .it is
necessary to maintain and promote communal harmony and fraternity
amongst the people of India. With this objective in view it was considered
necessary to acquire-. the site of the disputed structure and ~he requisite g

, adjacent area to be 'J~ilised in an appropriate manner: to achieve this object.
For this purpose, ·th~ Acquisition of Certain Area at Ayodhy~ Ordinance,
1993 was promulgaied by the Presidenton 7-1-1993, and, simultaneously,
on the sameday, thi~.~~eference was also madeby the Presidentto this Court
under Article 143(l')~of the Constitution. The said Ordinance was replaced
by the Acquisition'.,o~Certain Areaat Ayodhya Act, ]993 (No.3? of 1993)to h
the same effect. aJ}Q.~~ection I (2) provides that the Act shall tie deemed to

.. ,.
.~
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have come intti;",~rce on the 7-1-1993. The provisions of the said Act are
nowconsidered, ::.....

a 21. Section,'l provides for acquisition of rights in relat~on to the 'area'
defined in SectiQ\t 2(a). It says that on and from the commencement of this
Act the right, titi,e. and interestin relation to the area shall, py virtue of this'
Act, stand transferred to, and vest in, the Central Government. It is well­
settledthat the meaning of 'vest' takescolour fromthe contextin which it is
used and it is notnecessarilythe samein every provision or \n everycontext.

b In Maharaj Sin$h v, State 0/ V.pl, it was held: (SCR: p. 108I ~ sec
pp. 164·65, para 16) .'

"Is such' a construction of 'vesting' in two different senses in the
same section, sound? Yes. It is, because 'vesting' is a word of slippery
import and has many meanings. The context controls the text and the
purpose and scheme project the particularsemantic shade or nuance of

C meaning. That is why even definition clauses allow themselves to be
modified by contextual compulsions."

The meaning of 'vest' in Section 3 and in Section 6 is of significance in the
context of the constitutional validity of the statute. It can vary in different
parts of the statuteor even the same section, depending on the contextof its

d use.
~2. Section 4 then provides the general effectof vesting. Obviously, the

effect of vesting win depend on the meaning'of the word 'vest' used in
Section 3,and the kind of vesting in the present context. Sub-section (I) of
Section4 provides that the areashall be deemed to include all assets, rights,
etc., specified therein of whatever nature relating thereto." Sub-section (2)

e further says that all properties aforesaid which have vested in the Central
Government under SectionS shall, by force of such vesting, be freed and
discharged from all encumbrances affecting them and any attachment,
injunction, decree or order of any court or tribunal Of, other authority
restricting the use of such properties in any manner Of appointing any
receiver in respect of the whole or any pill1 gf \b; prQp~rty ~h~ll cease to
haveeffect. In otherwords, the effectof such vestingis to free all properties
aforesaid which have vested in the Central Government under Section 3 of
ali encumbrances and the consequence of any order of any 'court or tribunal
of any kind restricting theiruser in any manner. Sub..section (3) of Section4
provides for abatement of, all pending suits and legal proceedings. The
meaning of the word 'vest' In Section3 has a bearing on the validity of this
provision sincethe consequence of abatement of suitsetc. provided therein is

g relatableonly to absolute vestingof the disputed area which is the subject­
matterof the suits and not to a situation where the vestingunderSection 3 is
of a limitednaturefor a particular purpose, and is of limitedduration till the
happening of a future event. Section 5 indicates the duty of the person or
State Government in charge of the management gf the N"e'l tQ d~Hv~r an

h assets etc. to fhe Central Govemment on such vesting.' Sub-section (I)

1 (1977) I sec 155: (1977) 1 SCR 1072
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394 SUPREMECQURTCASES (1.994) 6sec
empowers the Central .Government to take all necessary steps to secure
possession of the area which is vested in the Central Government under
Section 3. Sub-section (2) obliges the person or State Government of Uttar
Prade~h, as the case may ~e, In charge of the management ::of the area
immediately before such vestingtodeliverto the Cen~al Government or the
authorised person all assetsetc.in their custody relating to such, vesting. In
short,Section 5 provides the consequential action to be taken by the Central
Government with the corresponding obligation of the person or State
Government in chargeof themanagement of the area to deliverpossession of b
the area, togetherwith its management, to the Centra' Government, on such
vesting. .

23. Then comes Section 6,which is the last section in C\~apter II, to
which detailed reference would be made later. At this stage a general
reference to its contents is sufficient. Section 6containsthepowerof Central
Government to dif~e~· vesting of the area in ano(h(j~ authority cr Q9QY or C
trust. Sub-section,(1) provides that the Central Government may,
notwithstanding anything contained' in Sections' 3, :4, S and ~,7, direct by
notification in the,OfficiaJ Gazette, that theright, titleand interest or any of
them in relation to the area or any part thereof, instead of continuing to vest
in the CentralGovernment, vest in that authority orbody or trustees of that
trust from the specified date, if it is satisfied thatthesame Is willing to
comply with such terms and conditions as the Central Government may
think fit to impose: In short, sub-section (1) empowers : the Central
Government to transfer its right, title and interestor any of them in the area
or any part thereoftQ any authority or other body or trustees of any trust on
sueh terms and conditions as it·lTlilY think fit to impose, insteadof'Continuing
to retain the same it~elf. Sub-section (2) provides for ~he conseq~ences of the
actiontaken under.ssb-section (1) givingrecognition to the statutory transfer
effected by the Central Government to effectuate the purpose ofsuch transfer
by the Central G~,v~inment by declaring that the transferee would then step
into the shoesof tht·Central Government acquiring the same right, title and
interest in the area:·tor part thereof which by virtue of the enactment had
earlier vested in J~e Central Government, Sub-section (3) is another
consequence of tqe~action taken under sub-section (1) and provides that
Sections 4, 5, 7 ai,Qi 11, so far as may be, would apply to such- transferee as
theyapply in relati~~: to theCentral Government. It mayherebe recalled that
Section 4 relates .iq~the effectof vesting under Section 3; Section 5 to the
dutyof the personos Stat! incharge ofthemanagcrnont efthe ~rv~ t9 deliver
possession etc. to.tl1e Central Government or the authorised person;Section
7 to the management and the administration of property by the Central
Government on its vesting; and Section 1Lgivesprotection to actiontaken in
good faith by the ~entraJ Government or the authorised person or anyone
actingon its behalfunder thisAct.

24. Chapterm. contains Section 7 alone which would beconsidered at
length later in view of the serious challenge made to its 'constitutional
validity, This section deals. with the management and administration of the

www.vadaprativada.in

www.vadaprativada.in



.~

c,.

see Online Web Edition, (,;opynsm IS) zut~
Page 36 Monday, Augus~'~i 2019
Printed For: Mr. Nachiketa JoshJ "
sec Online Web Edition: htlp:/IWww.scconline·:com
TruePrinFM source: Supreme ~urt Cases :

-_··--··~-r-··~--···__·_-----""""----_·_--
.@

.lgUAIL PARUQUI V ()NION Oli INDIA (V,rma, ].) I 39~

property by the CentralGovernment, on its vesting. Sub-section (1) provides
for management of the property vested in the Central Government under

a Section 3 by the Central Government or by any authorised person,on such
vesting, notwithstanding anything to the contrary.contained. in any contract
or instrument or order of any court, tribunal or other authority. In other
words, in spite of any contrary provision in any:contract or instrument or
order of any court, tribunal or other authority, from the commencement of
this Act, the management of the property vested in the Central Government

b under Section 3 shall be by the Central Government or by an authorised
person, so authorised by the Government on its behalf and.none else. This
provision expressly supersedes any earlier provision relating to tht
management of the property so vested in the Central Government. Sub­
section (2) then provides for the mannerof the management of the property
by the CentralGovernment or the authorised person. It mandates the Central

c Government or the authorised person, in managing the property vested in the
Central Government under Section 3, to ensure; that the position existing
before the commencement of this Act "in the area on which the structure
(including the premises of the inner and outer courtyards of such structure),
commonly known as the Ram Janma Bhumi-Babri Masjid, stood" is
maintained. This means that the power of management of the Central

d Government or the authorised person under sub-section (1) of Section 7 is
~oupJtid with the duty ~Qn'ilineO in the mandate given by.sub-secti~n ~2).

The mandate is that in managing the property ~ so vested in the Central
Government, the Central Government or the authorised person shall ensure
maintenance of the status quo "in the area on which the structure (including
the premises of the innerand outer courtyards ofsuch structurej.commonly

e known as the Ram Janma Bhumi..Babri Masjid; stood". There was some
debateas to the meaning of the word 'area' in this context. One construction
suggested was that .. the word 'area' used in this expression has the same.
meaning as inthe definitioncontained in Section ,2(a), that is. the entire area
specified in the Schedule to the Act. Section 2 itselfsays that the definitions
therein give the meaning of the words defined "unless the contextotherwise
reqyjre~" I ThQ context in which the word 'area' is used in the expression in
Section 7(2) gives the clearindication that its meaning is not the same as in
Section .l(a) to mean the entire area specifiedin the Schedule since the
words which follow qualify its meaning confining it only to the site on
which this structure, commonly known as the.Ram Janma Bhumi..Babri
Masjidstood, whichsireorarea is undoubtedly smaller and within"the area

9 specified in the Schedule". "
25. ChapterIV contains the miscellaneous provisions, Therein Section 8

provides for payment of amountequivalent to the market valueofthe land,
building, structure or other property by the Central Government for the
transferto, and vesting of the property in, the Governmentunder Section 3,
to its owner. Remaining part of Section 8 containsthe machinery provisions

h for payment or the amount. Section 9 give§ th~ OVerridift~ ~ffeet of the
provisions of nus Act onany other law or decree or order of any court,

..
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396 SUPR~MECOURTCASES (1994)6 sec
tribunalor other authority: Section 10provides for penalties. It says that any
person who is in chargeof the management of the area and fails to deliver to
the CentralGovernment or the authorised personthe possession etc, required
under this Act shall be punishable in the manner provided, Section 11 gives
protection to the Central Government .or the authorised person or anyone
actingon its behalf for: anythingdone or inttt\d~d to ~e done under this Act
in good faith. Section 12 contains the rule-making power of .the Central
.Government to carry out the provisions of this Act and the mannerin which
the rules are to be made. Section 13 is the last section of the Act providing
for repealof the earlierOrdinance and savings. ,:

26. The foregoing' is a briefresume of the provisions of Aqt No. 33 of
1993,the constitutional validity of which has to be examined inJ: the light of
the grounds of challenge. The meaning of the word 'vest' in Section 3 and
the kind of vesting contemplated thereby, the effect of vesting including
abatement of all pendingsuits andlegalproceedings, according ~b Section 4,
the power of Central. Government to direct vesting of the areaor any part
thereof in ilngther a\lthQrity or.body or trust and its effect ~ccording to
Section 6, and Section 7 providing for management of property by the
CentralGovernmentor the authorised personare the provisions of particular
significance for deciding the question of constitutionality. Section 8 also is
of somesignificancejn this context. .

27. We may now~roceed toconsider the meritsof the groundson which
the Act is assailedasconstitutionally invalid. ).

: '.~' Legislative Competence :
28. The legislati,~e competence is traceable to Entry 42, List In and the

State of Uttar Prad~s:~ being under President's role at the relevant time, the
legislative compet.ei\Ce of Parliament, in the circumstances, cannot be
doubted~ That apilI1,'~h~ pith and substance of the le~islation is.:"acq.uisi,tion
of property" and thal falls squarely within the ambit of Entry~42, List m.
Competing entry set"up is Entry 1, List II relating to "public order".
"Acquisition of property" and not "publicorder" is the pith and::substance of
the statute. .f . I f

29. In State of .:Bihar v. Maharajadhiraja Sir' Kameshwar Singh (If
Darbhanga- it was pointedout that where the dominant purpose of the Act
was that of transference to the State of the interests, of the proprietors and
tenure-holders of the"land, the pith and substance ofthe legislation was the
transference of ownership to the State Government and.... it was an
'acquisition" Act. In Deputy Commissioner and Collector v. ,'Durga Natb g
Sarma' Bachawat, J. pointed out that a law for permanent acquisition of
property is not a law for promotion of publichealthetc. since only the taking
of temporary possession of private properties can be regarded-as a law for
promotion of publichealth.

h
2 1952SCR889 AIR1952SC252
3 (1968) 1SCR 561 : AIR J968SC 394
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30. It is significa~t to bear in mind that Entry 42. List In, as it now
e~t~t~, was substituted by the,Constitution(Sevent~ Amendment) A~t tQ r~"Q

a as under:
"Acquisition and requisitioning of property."

Before the Constitution (Seventh Amendment) Act, the relevantentries read
as follows: '

List I, Entry 33: " ,;
"33. Acquisition or requisitioning of propertyfor the.purposes of the

Union."
List II,Entry 36:

"36. Acquisition or requisitioning of property, except for the
purposesof the Union,subjectto the provisions of~ntry 4~ or List m."
List III, Entry 42:

"42. Principles on which compensation for property acquired or
requisitioned for the purposes of the Union or or a State or for any other
public purpose, is to be determined, and the form and the manner in
which such compensation is to be given." .

By the amendment so made. Entry 42, List III .reads as extracted'earlier
while Entry 33, List I and Entry 36, List II 'have been omitted. The

d comprehensive Entry 42 in List In as a result of the Constitution (Seventh
Amendment) Act leaves no doubt that an acquisition Act o'f this kind fal1s
~learly within lh~ ambit of this entry and, 'therefore, 'the legislative
competence of Parliament to enact this legislation cannot be doubted. This
groundof challengeis, therefore, rejected.

Secularism, Right to Freedom of Religionand Right to Equality
31. It would be appropriate now to consider the attack based on

secularism which is a basic feature of the Constitution, with the two
attendant rights. The argumentis that the Act read, as a whole is anti-secular
being slanted in,favour of (he Hindu community and against the Muslim
minority since it seeks to perpetuate demolition of the mosque which stood
on the disputed site instead of providing for the logical just action of
rebuilding it, appropriate in the circumstances. It -is urged that Section 4(3)
provides. forabatement of a.H pending BUits ind legll prg~e~ding~ depriving
the Muslim communityof its defences includingthat of adverse possession
for over 400 years since 152~ AD when the mosquewas constructed on that
site by Mir Baqi, without providing for an alternate dispute-resolution
mechanism, and thereby it deprives the Muslim community of the judicial.

9 remedy to which it is entitled in the constitutional scheme under the rule of
law. It is urged that the Special Reference under Section 143(1) of the
Constitution to this Court by the President of' India is not of .the core
question, the answer to which would automatically resolve the dispute but
only of a vague and hypothetical issue, the answer to which" would not help

h in the resolutionof the disputeas a legal issue. It is also urged that Section 6
enables transfer of. the acquired property including the disp?ted area to any

...:
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398 SUPRaME COURT CASES ({994) ~ sec
authority, body or trust by the Central Government without reference to the
real title over the disputed site. It is further contended that Section 7
perpetuates the mischief of the demolition of the. mosque by directing a
maintenance of the'status quo as on 7-1-1993 whichenables t~e Hindus to
exercise the right of worship of some kind in the disputed site:keeping the
Muslims totally exciude ' "& om that area and this discrimination can be
perpetuated t6 a~y length of tim,! by the Central Government. Tpe prevuion
in Section 7, it is urged, has the potential of perpetuating tltis mischief.
Reference was also'rt1!1de to Section 8 to suggest that,it is meaningless since b
the question of ow:n'e..rship overthe disputed site remains to bedecided and
with the abatement~ all pending suits and legal proceedings; there is no
mechanism by whicli it can be adjudicated. The objection to Section 8 is
obviously in the context of thedisputedarea over whichthe title\is in dispute
and not to the rema.n!hg area specified in the Schedule to the AGt, ownership
of which is not dis·ppted. The validity of acquisition is also challenged by c
others including tb~~ who own some of the acquired properties and in
whose case the title:~s not disputed. Their contention IS that acquisitien of
theirpropeny, title 'ro which i~ undispuied, is unne,e55ilry. PJnie5· tQ the
pendingsuits which'have.abated, other than the Sunni Central )vakf Board,
have also challenged'thevalidity of the Act, even though on other grounds,
Violation of ArticlesIc, 25 and 26 also is alleged on these grounds. This d
discussion, thereforefcovers thesegrounds.; .

32. For a properconsideration of the challenge based on the ground of
secularism, it is appropriate to refer to the concept of secularism jand the duty
of the courts in construinga statute in this context. '

33. The polity assured to the people of India by the Constitudon is
described in the Preamble wherein the word 'secular' wasadded by the 42nd e
Amendment. It highlights the fundamental rightsguaranteed in Articles25 to
29 that tho Stnto shan have no' religion gf it5 own iOO "n p~~Qn~ ~ha'l Qe
equally entitled to freedom Of conscience and the fight freely to profess,
practise and propagate religion of their own choice. In brief, this is the
conceptof secularism as a basic feature of the Constitution of India and the
way of life adopted by the peopleof India as their abiding fai(,b and creed.
M.C. Setalvad in 'Patel Memorial Lectures - /965; on secularism, referring
to the Indian conceptof secularism, statedthus:

"The coming of the, partition emphasised the great importance of
secularism. Notwithstanding the partition. a large Muslim minority,
constituting a tenth of the population, continued to be the ,citizens of
independent India. There were also other important minority groups of g
citizens. In the circumstances, a secular Constitution for independent
Indul, under whieh all religions could enjoy equal freedom and all
citizens equal rights, and whichcould weld together into one nation the
different religious communities, becameinevitable.

(at pcages 481-82)
h
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'Mayall beingslook on me with the eyes of a friend; May I look
on all beings with the eyes of a friend May we look on one another
with the eyes of a friend. t

A very significant manifestation of secular outlook is contained in
the Prithvi Sukta in the AtharvaVeda:

~.~~~~I ~1~lfJ&ifoi'~~(

This Earth, which; accommodates peoples of. different
persuasions and languages, as in a peaceful home ;;- may it benefit
all of U$.~~· •

ffi'.-;;/~: ~WJmft~~~~1
. ~. ','

.~.

,,::
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The ideal. therefore, ~ of a secularState in the sense of a State which
treats all religions alike and displays a benevolent neutrality towards

a (hem isinnway more suited to the Indian cnvironmQnt~nd \llim~tG th~n
that of a truly secularState. . (at page 485)
. Secularism, in the Indiancontext, must be given the-widest possible
content. It should connote the eradication of all attitudes and practices
derived from or connected with religion which impede our development
and retard our growth into an integrated nation. A concerted and earnest

b endeavour, both by the State and citizen, 'towards seculansation in
accordance with this wide concept alone lead to the stabilisation of our
democratic State and the establishment of a true and cohesive Indian
nationhood." (at pages488..89)
34. A reference to' the Address of the President of India, Dr Shanker

Dayal Sharma, as the then Vi~e·Pte~ident of Inqia, on HS~cuIl1,lsl" in the
C Indian Ethos" while delivering Dr Zaklr Hussain Memorial Lecture of

Vishva-Bharati, Shantiniketan, on 29..4-) 989 is useful, Therein, he referred
to the difference betweenout understanding of the word 'secular' and that in
the Westor its dictionary meaning, and said: '

"We in India, however, understand secularism to denote 'Sarva
DharmaSamabhaav': an. approach of tolerance and understanding of the

d equalityof all religions. '.

* * *
This philosophical approach of understanding, coexistence and

tolerance is the veryspirit of our ancient thought.
* . * •

The Yajur Veda states:e

g

h

'f

.
I,

...:
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-os. ·1f4bther Earth, give to us, as yout children the capacity to

interacth3tmoniously: may we speaksweetlywith one another.'.- .;:
•.' , ;~> a
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And the Rig Veda emphatically declares:

~'I~' \ilTftf '
'All.hqmanbeingsare of one race.'

Thus a plfjlosophical and ethnological composite is provided by
ancient Indiarif thought for developing Sarva I Dharma Salnabhaav or
secular thougt(t' and outlook. This enlightenment is the true nucleus of
what is r )w known as Hinduism." ,.

Proceeding further(referring' fO the impact of other religions- on the Indian
ethos, he said: . -'

"Two aspects in this regard are _noteworthy. Fi~t, the initial
appearance of Christianity or Islam or Zoroastrianism in India and their
establishment on the. mainland did not occur as a result of military
conquest or threat of conquest. These religions were gi~en a place by'
virtue of the attitude of 'accommodation and coexistence displayed by
local authoruies - including the main religious authorities. The second
aspect is even more important! Chrigtianity, Iglam arid ?OrOagtriAfti~M
brought with them spiritual and humanistic thought harmonious and, in
fact; identical to the core ideas of the established religious thQught in
India as exemplified by the basic beliefs of Vedic, Ved~ntic, Buddhist
and Jain philosophy." .

The influenceof saints and holy personswas indicatedthus:
"There was natural interest, therefore, in Islam as a revealed religion

brought forth by a Prophet of profound charisma who had faced
adversities, and in Christianity, which spread the light of Jesus Christ
who had suffered a terrible crucifixion for humanity's sake. The Quran
moreoverreferred to greatsouls such as Abraham, Isaac, Ishmael,Jacob,
Moge~ mentioned in th! Old T~gtAm~ftt ofth~ Chri~Han fAith. And Jesus,
AI-Fatiha or FatihaTo Alfathawhich is also referredto as Ummul Quran
or theessence of the Quranrefersto 'Allah' as Rab-ul-Alamin or Lord of
the entire universe. It does not confine him .to Muslims alone. The
Second Surah in the Quean, titled 'Al-Baqurah' gives a warning, which
is repeated throughout the, Quran, that it is not mere professing of one's
creed, but righteous conduct, that is true religion. Verses 44, 81 and 82
from this Surah makethis absolutely clear." 9
35. Dr Sharma also adverted to the contribution made~ to growth of

secularism by Akbarwho founded 'Din-e-Ilahi'and the support he was given
by Abdul Rahim KhaneKhanain addition to the secularism of Dara Shikoh.
Impact of Muslim mysticism on Hinduism and contribution of Kabir to the
Indian ~thog hog been lagting~ S!eUIAr ideAlA led t~ f6tft\ati6n of the Sikh
faith and the Gurus have madea lastingcontribution to it. He s~id: I

!
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ISMAILFARUQUI v UNION OFINDIA(Verma, J.Jf 401

"Gum GobindSingh further magnified the secular ideal of the Sikh
faith. The following lines composed by GUrtJ Govind Singh come to
mind. ' "

~U~,~*~~,
~~ 1J:~~ ~ ffl cffi"~ i,
3T$mml,~ aTI~~,
1J:~~~tT~~, ~~~t~

'Mandir or Mosque, Puja or Namaz, Puran or Quran have no
difference. All humanbeings areequal.' "

After adverting to the significant role of MahatmaGandhi and Khan Abdul
GaffarKhan in recenttimes,Dr Sharmaconcluded:

"The Constitution of India specifically' articulated the commitment
, of secularism on th¢ basis of clear understanding' of the desirable

relationships between'the Individual and R~ligion, between Rvli8iQn "P9
Religion, Religion and the State,and the Stateand therIndividual.

* * " :' *
I shall conclude with a few words, very meaningful words, from a

speechby Dr ZakirHussain::
'We. want peace between the individual and groups within

nations. These are all. vitally. interdependent. If the spirit of the
Sermon on the Mount, Buddha's philosophy of compassion, the
Hinduconcept of Ahimsa, and the passionof Islam for obedience to
the will of God can combine, then we would succeed in generating
the mostpotent influence for worldpeace,' "

36. 1ft S, R. B~lHlHlJi V. UniDn of /ndia4, .a nine.]udgo Bench referred to
the concept of "secularism' in the Indian context. Sawant, J. dealt with this
aspect and after referring to the Setalvad Lecture, stated thus: (Seepp. 147-
48, para 151) .,'

HAs stated above, religious tolerance, and equal treatment of all
religious 'groups and.protection of their life and property and of the
places of meir worship are an essential part of secularism enshrined in
our Constitution. We have accepted the said goal not only because it is
our hist~r~cal legacy and a need of our national unity and integrity but
also as a 'c'feed of universal brotherhood and humanism. It is our cardinal
faith. Any{professjonand action which go counter to,theaforesaid creed
are a prima facie proof of the conduct in defiance of the provisions of
our Con~i~tion." '."

Similarly, K::~amaswamy, 1. in the same decision stated: (SeC p. 163,
para 178and ,,~' 168,.para.183) ~:

. '5Th6q;gh the concept of 'secularism'was not expressly engrafted
while m~ing the Constitution, its sweep, operation and visibility are
apparent ~om fundamental rights and directive principles and their

4 (1994) 3 SCC·l
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402 SUPREME COURT CASES ~(1994) 6 sec
relatedprovisions. It was madeexplicitby amending the preamble of the
Constitution 42nd Amendment Act. The conceptof secularism of which
religious freedom i~ the foremost appears to visualise not.only,of the
subject of God but also an understanding between man and man.
Secularism in. the Constitution is not anti-God and it ~ is sometimes
believed to be.. a stay in a free society. Matterswhichare purely religious
are left personal to the individual and the secularpart is takencharge by
the State on grounds of public interest, order and genera} welfare. The
State guarantee. individual and corporate religious freedom and dealt
with an individual as citizen irrespective of his faith and religious belief
and does not promote any particular religion I nor prefers one against
another. The concept of the secular State is, therefore, essential for
successful working of the democratic form of Government. There can be
no democracy if anti-secular forces are allowed to Work dividing
followers of different religious faith flaying at each other's throats. The
secular Government should negate the attempt' and bring order in the
society. Religion in the positive sense, is an active instrument to allow'
the citizen fulldevelopment of his person, not merely in the physicaland
material but in the non-material and non-secularlife." .

"It wouldthus be clear that Constitution made demarcation between
religious part personal to the individual and secular part thereof. The
State does not extend patronage to any particular religion, State is
neitherpro particular religion nor anti-partiCUlar religion. ~t stands a190f,
in other words maintains .neutrality in matters of religion and provides
equalprotection to all religions subject to regulation and activelyacts on
secularpart." . -

B.~ Jeevan Reddy, 1. in the same context in the decision stated thus: (SeC
p. 233, para 304)

"While the citizens of this country are free to profess, practice and
propagate such religion, faithor beliefas they choose,so far as the State
is concerned, i.e., from the point of view of the'State, thereligion, faith
or beliefof a personis immaterial. To it, all are equal and all are entitled
to be treated equally, How is this equal treatment possible, if the State
were to prefer or promQt~ a particular religi9n, race Qf cri\~tYJ 'whj~h

necessarily means a less favourable treatment ,ofall other religions, races
and castes. How are the constitutional promisesof social justice, liberty
of belief, faith or worship and equality of status and of opportunity to be
attainedunless the State eschews the religion, faith or belief of a person
from its consideration altogether while dealingwith him-his rights, his
duties and his. entitlements? Secularism is thus more than a passive
attitude of religious tolerance. It is a positive concept ofequal treatment
of all religions. Thisanitude is described by some as one of neutrality
towards religion or as one of benevolent neutrality. This may be a
conceptevolvedby western liberaithoughtor it may be, as some say, an
abiding faith with the Indian people at all poi~ts of tim~~ That is not
material. What is material is that it is a constitutional goal anda basic
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feature of the'Constitution as affirmed in Kesavananda BhQratis and
Indira Nehru Gandhi v. Raj Narainr. Any step inconsistent with this

a constitutional policy is, in plain words, unconstitutional. This does not
mean that the State has no say whatsoever in matters; of religion. Laws
can be maderegulating the secularaffairs of temples, mosques and other
places of worships and maths. (See S.P. Mit(al v. l/nio~ of India! .")

, (;mphil5iB 5upplied)
Ahmadi, J. while expressing agreement with the views of Sawant,

b Ramaswamy andJeevanReddy, J1.statedthus:(SeC p. 77, para 29)
"Notwithstandingthe fact that the wqrds 'Socialist' and 'Secular'

were added. in the Preamble of the Constitution in ~1976 by the 42nd
Amendment, the conceptof Secularism was very muchembedded in our
constitutional philosophy.'The term 'Secular' has advisedly not been

. defined presumably because it is a very' elastic term not capable of a
C precise definition and perhaps best'left undefined. By this amendment

whatwas implicitwasmadeexplicit." , »

37. It is clear from the constitutional schemethat it guarantees equality
in the matter 9.f religion to all individuals and groups irrespective of their
faith emphasising that there is no religion of the State Itself. The Preambleor

d the Constitution read in particular with, Articles 25 to, 28 emphasises this
aspect and indicates that it is in this manner the conCel"'t of secularism
embodied in "the constitutional scheme as a creed adopted by the Indian
people has to-be understood while'examining the constitutional validity or
any legislati'Q.ti on' the .touchstone of the Constitution, The concept of
secularism is .~e facet of the right to equality woven as.the central golden
threadin the'f$bricdepictingthe pattern of the scheme in our Constitution.

e 38. It is,' ~efu] in this context to refer to some extractsfrom a paper on
"Law in a Pluralist Society" by M.N. Venkatachaliah, J., as he then was,
(one of us). T~rein, he said:

."~~:~urpose of' la-:v. in. plural societies Is .~9t the. progressive
assimilation of the minorities In the majontanan milieu, This would not
solve the :problem; botwould vainlyseek to dissolve-it, What then is its
purpose?,':~gain in the words of Lord Scarman (Minority,Rights in a
Plural~o~jety, p. 63): '

'the pur~ose of the law must be 'not to extinguish the groups
which- make the' society but to devise political. social and legal
means- of preventing them from falling apart and so destroying the

g pluralsociety of which theyare members.' '
In a pluralist, secular polity law is perhaps the greatest integrating

force. A cultivated respect for law and its Institutions and symbols; a
pride In the country's heritage and achieveMeftt~: faith that J'eo~le live
under the protection of an adequate legal system are indispensable for

h 5 Kesavananda Bharauv.Stateof Kerala, (1973) 4 Sec 225 : 1973Supp SCR 1
6 1975Supp sec 1 : (1976) 2SCR347
7 (1983) 1sec51 : (l~83) 1$CR 729
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404 SUPREME COURTCASES::,(1994) 6 sec
sustainingunity in pluralistdiversity. Rawlsian pragmatism of 'justice as
fairness' to serve as an 'overlapping consensus' ana deep-seated
agreements on fundamental questions of basi~ ~tnJeture~'of soeiety for a
deeper social unity is a political conception of. justice:rather than a
comprehensive moralconception.

* * ; *
What are the limitations on laws dealing with issues'of pluralism?

Law shouldnot accentuate the depthof the cleavageand becomein itself
a sourceof aggravation of-the veryconditionit Intendsto remedy.

* * ' '*
To those that live, in fear and insecurity all the jdys and bright

colours of life are etched away. There is need to provide a reassurance
and a sense of belonging. Itis not enough to say: 'Look qere .... I never
promised you a rose garden. I never promised you perfect justice.' But
perfect justice may be an unattainable goal. At least it must be a
tolerableaccommodation.of the conflicting interests of society. Though
there may really be 'royal road to attain such accommodations
concretely'. B'enthamalluded to the pursuit of' equality as
'disappointment-preventing' principle as the-principle 'of distributive
justice and part of the security-providing principle." ':
39. Keeping in mind the true concept of seculerism.and the role of

judiciary in a pluralist society, as also the duty or' the' court.in interpreting
such a law, we now proceed to consider the submissions with reference to
the I'rovigion~ of the enactment.

40. It is necessary to firstconstrue the provisionsof Act No. 33 of 1993
with referenceto whichthe groundsof challenge have to be examined.

;' 41. The meaningof the word 'vest' as earlier stated has different shades
taking colour from the context in which it is used. It does not necessarily
mean absolute vesting 'in every situation and is capable pf bearing the
meaningof a limited vesting,being limited, in title: as well aa duration. Thus
the meaning of 'vest' used in Section 3 has to be determined in the light of
the text of the statute and the purpose of its use. If the vesting be absolute
being unlimited in any manner, there can be no limitation On the right to
transfer or manage the acquired property. In the event of absolute vesting,
there is no need for a provision enabling the making of transfer after
acquisition of the property, right to transfer being a necessary incident of
absolute title. Enactment of Section 6 in the same statute as a part .of the
scheme of acquisition o~ the.property vesting it in the Central Government
is, therefore, -contraindication of the vesting under Section 3in the Central
Government being as an absolute owner without any particular purpose in
view. The right to manage and.deal with the property in any manner of an
absolute owner being unrestricted, enactmentof Section 7 which introduces
an express limitation on the: power of management and administration of
property comprising the disputed area till the transfer is effected in the
manner indicated inSection 9, is a clear indication ofthe acquisition ofonly
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a limited and not an absolute title in the disputed- property by the Centra}
Government. Sections 6 and 7 readtogether give a clear-indication that the

a acquisition of the disputed property by this Act is for aparticular purpose
and whenthepurpose is 'achieved the propertyhas to be transferred in the
manner provided in Section 6; and the Central Government is obliged to
maintain 'the status quo as in existence on 7-1-1993 at jhe site where the
disputed structure stood, till the time of that transfer. The purpose to be
effectuated is evidently the resolution of the dispute which has defied the

b steps taken for.' its resolution by negotiations earlier. The modes of tt§Olutio~
of the dispute contemplated are referable to, and connected with, the
question referred for the decision of this Court under Article 143(1) of the
Constitution. It ,is a different matter that the dispute may not be capable of .
resolution merely by answer of 'the,question referred. That is material for
deciding the, validity of Section 4(3) of the Act which brings about the

c abatement of '~:all pending suits and legal proceedings indicating that the
alternate dispt!(e-resolution mechanism adopted is only the Reference made
underArticle~3(1)of theConstitution. (

,42. If' tfi~ Presidential Reference is incapable of satisfying the
requirement of~Ltemate dispute-resolution mechanism and, therefore, has the
tffeet ofdenY.$g 11 judicial remedy to the partieB to th; suit. tbi~ it~~Jf rQay

d have a bearing on the'constitutional validity of Section 4(3) of the Act. In
that event Section 4(3) may be rendered invalid resulting in revival of all
pendingsuitsand legalproceedings soughtto be abatedby Section4(3), the
effect being tlat any transfer by the Central Government of the acquired
disputed prop~rty under Section 6 would be' guided and regulated'by the
adjudication of 'thedispute in the revived suits. This is, of course, subjectto

e the severability,ofSection 4(3). _
43. It is, ·therefore, clear that for ascertaining the true meaning of, the

word 'vest' used in Section3 we must first considerthe validityof Sections
6 and 7 of the Act on which it largely depends. If Sections 6 and 7 of the
Act, which Iimltthe title pfthe CefitralGovemment cannot be sustained, the
limitation readin Section' 3 to the title acquired by the Central Government
under the Act through this mode would disappear, For this reason, we
proceedto examine the validity of Sections 6 and 7. <

44. Between Sections 6, and 7, it is Section 7whicn. imposes a greater
restriction on the powerof CentralGovernment It gives the mandate that in
rnanagement of the areaover which the disputed structure stood, it has to
maintain statusquo as it existedat the time of acquisition on 7;..1-1993. Such

g a limitation is clearly inconsistent with the acquisition of absoluteownership
of the property. The; validity of Section 7(2) of the Act 'must, therefore, be
considered.

'45. S!~tion '7 as we read, it, i~ atransitory provision, intended to ,rnlintilin
status quo in the disputed area, till transfer of the property is made by the

h Central Government on resolution of the dispute. This Js to effectuate the
purpose of that transfer and to make it meaningful avoiding any possibility
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406 SVPREME COURT CASES '; (1994) 6sec
of frustration of the exercise as a result of any. change in the existing
situation in the disputed area. during the interregnum. Unless status quo is
ensured, the final outcomeon.resolution of the dispute may be frustrated by
any change made In ··the. disputed ar~a whieh may: frustftlte the
implementation' of the result in favour of the successful party and render it
meaningless. A directionto maintainstatus quo in the disputed property is a
well-known method and the usual order made during the pendency of a
dispute for preserving the property .and protecting the interest of the true
owner till the adjudication is made. A change in' the existing situation is
fraught with the danger of prejudicing the rights ofthe true owner, yet to be
determined. This itself is a clear indication that the exercise made is to find
out the true ownerof the disputedarea, to maintainstatus quo therein during
the interregnum and to hand it over to the true owner found entitled to it

46. The question now is whether the provision in Section 7 containing
the mandate to maintain the status quo existing at the disputed site as on
7-1..1993 is a slant in favourof the Hindu community, intendedto perpetuate
an injusticedone to the Muslimcommunity by demolition otthe mosque on
6-12-1992·and, therefore, it amounts to an anti-secular or discriminatory act
rendering the provision.unconstitutional. For this purpose it is necessary to
recall the situationas it existedon 7-1-1993 along with the significantevents
leading to that situation. It is necessary to bear in mind the comparative use
of the disputed area and the right of worship practised therein, by the two
communities on 7-1-1993 and. for a significantperiod immediately preceding
it. A reference to the comparative'user during •that period by the two
communities would indicate'whether the provision in Section 7 directing
mijinteniU1~e of~\in\JS 'lyo till,resolution of the disputeand the transfer br the
Central Government contemplated by Section6 is slanted towards theHindu
community to render the provision violative of the basic feature of
secularism or the rights to equality and freedom of religion.

47. As earlier stated.worship by Hindu devoteesof the idols installedon
the Ram Chabutra which stood on the disputed site within the courtyard of
the disputed structure had been performed without any objection by the
Muslimseven prior to the shiftingof those idols from the Ram Chabutrainto
the disputed structure in December1949; in one of the suits filed in January
1950, the trial court passed interimorders whereby the idols remainedat the
place where they were installed in 19~9 and worshipof the idols there by.the
'Hindu devotees continued; this interim order was confirmed by the High
~ourt in April 1955; th~ Di~trie! Judge! orde'red the opening of the lock
placed on a grill' leading to: the' sanctum sanctorum of the shrine in the
disputed structure on 1-2-1986 and permitted worship of the idols there to
Hindu devotees; and this situation continued till demolitionof the structure
on 6-12:-1992 when Ram Chabutra also was demolished. It was only as a
result of the act of demolition on 6-12~1992 that the worship by the Hindu
devotees in generalof the idols at that place was interrupted; Since the time
of demolition, w~rship of th~ idols by a pujari alone is continuing. This is
how the right of worshipof the idols practised by Hindu devotees for'a long
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time from much prior to 1949 in the Ram' Chabutra within the disputed site
has been interrupted since/the act of demolition' on 6-12-1992 restricting the

a worship of the idols sincethen to only by one pujari, On.the other hand, at
least since December 1949, the Muslims have not been offering worship at
any place in tQ~ disputed site though, it may turn out at the trial of the suit's
that theyhad' ~light to do so.

48. The' ~~mm\Jnal holocaust unleashed in thecountry disrupting the
prevailing cofri1nunal harmony as a resultof the demolition of the structure

b on 6-J2-1992,i> well known to require further mention. "Any step taken to
arrest escalatto.A of communal tension and to achieve t6mmunal Aeeord' And
harmony carr....~y no stretch of argumentation, betermednon-secular much
lessanti-secular.or againstthe concept of secularism - a creedof the Indian
people emb~td in the ethos.

49. The.,l\!rration offacts indicates that the acquisitionof properties
C under the Act.affects the rights of both the communities and. not merely

those of theMuslim community. The interest' claimed ~y the Muslims is
only over the disputed site where the mosque stood before its demolition.
The objectioriof the Hindus to this claim has to be: adjudicated. The
remaining entireproperty .acquired underthe Act is such over which no title
is claimed, by'the Muslims. A large part thereofcomprises of properties of

~ Hindus of which the title is not eren in di~putel The j\l~~ifi~itiQn giv~n f9r
acquisition of the largerarea including the property respecting which title ts
not disputed is that the same IS necessary to ensurethat the final outcome of
adjudication should not. be rendered meaningless by the existence of
properties belonging to Hindus in the vicinity of the disputed structure in
case the Muslims ~re found entitled to the disputed site. This obviously

e means that in the eventof the Muslims succeeding in theadjudication of the
dispute requiring the disputed structure to be handed o~er to the Muslim
community, their success should not be thwarted by denial of properaccess
to, and enjoyment of rights in, the disputed area by exercise of rights of
ownership of Hindu owners of the adjacent properties. Obviously, it is for
thj~ reason that the adjacent areahas alsobeenacquired to makeavailable to

the successful party, that part of it which isconsidered necessary, for proper
enjoyment of the fruits of success on the final outcome tothe adjudication. It
is clear that one of the purposes of the acquisition of the-adjacent properties
is the ensurernent of the effective enjoyment of the disputed site by the
Muslim community in,the event of its success in the litigation; and
acquisition of the adjacent areais incidental to the main purpose and cannot

g be termed unreasonable.' The "Manas Bhawan" and "Sita ki Rasoi", both
belonging to the Hindus, are buildings which closely overlook the disputed
site and are acquired because they are strategic in location in relation to the
disputed area. The necessity of acquiring adjacent temples or religious
buildings in view of their proximity to the disputed structure area, which
forms! unique class byit~elf, is ·p~rmissible. (SeeM. fcidmnnabha Iyengar

h
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approve the principle stated in these decisions since it serves a lars'
purpose. ~ , :. ':"

so. However, at a later stage when.Jhe exact area acquired which;~~

needed, for achieving the professed purpose of .acquisition, can .~: .~..
determined, it would not merely be permissible but also desirable. that jf~i
superfluous excess area is released from acquisition and reverted to its earlr~
owner. The challenge to acquisition of any part of the adjacent area on
ground that « is unnecessary. for achieving the objective 'Of settlin.g t .~:

dispute relating to tbe dispueed area cannot be examined atthis 'Stage 'but,'?
case tneseperflcous area is not.returned to its owner evenatter the exact a' '.
needed for the purpose is finally determined, it would be open 'to the ()Wil:'~

'of any such property 'to then challenge the-superfluous acquisition bein/
unrelated to the purpose of acquisition. Rejection of the challenge on th~:':

ground t-o acquisition at this .stage, by the' undisputed owners ·of any ~uc~
property situate. in the vicinity of the-disputed area, is with the reservation " .,.

. . .thisIiberty to them. There is no contest to their claim of quashing thC:;·
.. acquisition 'of the adjacent "'properties by anyone.' except the Centrali

Governmenr which seeks to justify theacquisition onthebasis of necessity.:
On the construction of the statute made-by us, this appears to be the logical..
appropriate and just vie", to take in respect of such adjacent properties in
which none other than theundisputed owner claims titl~and interest,

si, It may also \1C menucned thwt 'eY~n as Ayw.hy'l is said tQ be ot
particular significanceto the Hindus as a placeof pilgrimage because of the

. . ancient belief that Lord Rama was born there, the mosque was ot
significance for the Muslim community as an ancient .mosque built by Mir
Baqi in 1528 AD. As a mosque, it was a religious place of worship by the
Muslims. This indicates the comparative significanceof the disputed site to
the two cornrnunitiesand also that the impact of acquisition is equally on the
right and interest of the Hindu community. Mention of this aspect is made
only in the context ofthe argument that the statute as, a whole, not merely
S~<;tiQn 7ther~of, is '~hti-~~c~ll"r being slilnted in favour of the Hindus and
against the Muslims. '::~"

52. Section 7(2):ci1 the Act freezes the situation admittedly in existence
on 7-I.-1993 which was a lesser right of worship for the: Hindudevotees than
that in existence earl:i~r for a long time till the demolitionof the disputed
structure on 6-12- r9.:~2; and it does not create a inew situation more
favourable to the Hi~~u community amounting to conferment on them ofa
larger right of w-orsh'iti in the disputed site than that practised till 6-12-1.992.
Maintenance of statusquo as on 7-1-1993 doesnot, therefore, confer or have
the effect cf granting (0 the Hindu community any further benefit thereby. It
is also pertinent to bear in mind that the persons responsible for demolition
of the mosque on 6-12~;'1992 were some miscreants who cannot be .identified: ~,., -,

. i.
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and !quated. \V;lth the entiro Hindu ,gmm~nity and, therefore, I the act of
vandalism sO"p,trpetrated by the miscreants cannotbe treated as an act of the

a entire Hinduccmmunityfor the purposeof adjudging the constitutionality of
the enactment:~trong reaction against, and condemnationby the Hindus of
the demolition.~of the structure in general bears eloquent,testimony to this
fact. Rejection"of Bhartiya Janata Party at the hustings .in the subsequent
elections in' Uttar Pradesh is another circumstance to' that effect. The
miscreants who. demolished the mosque had"no religion, caste or creed

o except'the char'acter of a criminal and the mere incident{of birth of such a
person in any particular community cannotattach the stigma of his crime to
the community in which he wasborn, ,'~

~~t AnQtlier effect of'the freeze imposed by Sectiont7(2) of the Act is
that it ensuresthat therecan be no occasion forthe Hinducommunity to§eek
to enlarge the scope of the practice of worship by them as on 7-1..1993

C during the interregnum till the final adjudication on the basis that in fact a
largerright of worshipby them was in vogueup to 6-12..1992. 'It is difficult
to visualise how Section7(2) can be construed as a slant in favour of the
Hinducommunity and, therefore, anti-secular. The provision does not curtail
practice of right,of worship of the Muslim community iIi the disputed area,
there having been'de facto no exercise of the"practice or worship by them

d there at least since.December 1949; and it maintains status quo by the freeze
to the reduced right of worship by the Hindus as in existence on 7-1-1993.
However, confiningexerciseof the rightof worshipof th~ Hinducommunity
to its t~dueed form within th! di~pu(edar(ja~: on 7-J-l~:9~J lesser than that
exercised till the demolition on 6--12-1992, by the freeze:enacted in Section
7(2)'appears to be reasonable andjust in view of the fact-that the miscreants

e who demolished the mosque are suspected to be persons professing to
practisethe Hindu religion. The Hindu community must,' therefore, bear the
cross on its chest, for the misdeed of the miscreants reasonably suspected to
belong to their religious (old.

54. This is the proper perspective, we say, in which the statute as a
w~t>le and Section 7," in particular must be viewed:' Thus the factual
foundation for challenge to the statute as a whole and Section 7(2) in
particular on the ground of secularism. a basic feamre .of. the Constitution,
and the rightsto equaHtyandfreedom of religion is non..exi~tent. '

SSe 'Reference may be madeto the statements of the CentralGovernment
soon after the demolition on 7-1'2-1992 and 27-12..1992,wberein it was said
that the mosque would 'be rebuilt. It was urged that the action taken on

g 7-1-1993 to issue an Ordinance, later 'replaced .by the Act, and
simultaneously to makethe Reference to this Court under Article 143(1) of
the Constitution amounts to resiling from the earlier' statements for the
benefit of the Hindu community. It is sufficient to say that the 'earlier
statements so madecannotlimit the powerof Parliament;and'are not material

h for adjudgingthe constitutional validityof the'enactment. The validity of the
statute has to be determinedon the touchstone of the Constitution and not
any statements made 1'rior to it. We have therefore no doubt that S"tion 7
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does not suffer from the infirmity of being anti..secular or discriminatory to
render it unconstitutional.

56. We would now examine the validity of Section 6. Sub-section (I) of a
Section 6 empowers the Central Government to direct vesting' of the area
acquiredor any part thereof in anotherauthorityor body or trust. This power
extends' to the entire acquired area or any, part thereof. This is
notwithstanding anything contained in Sections 3,~ 4, ~ iln" 7. Se'tign ~
provides for acquisition of the area and its Nesting in the Central
Government. It is, therefore, made clear by sub-section (1) ofSection 6 that b
the acquisitionof the area and its vesting in the Central Government is not a
hindrance to the same being vested thereafterby the Central Government in
another authority or body or trust. Section 4 relates to the effect of vesting
and Section 5 to the power of the Central Government to secure possession
of the area vested, with the corresponding obligation Of the person or the
State Government. in possession' thereof to ideliver it to the Central C

Government or the authorised person, Section 4(3) relating to abatement of
pending suits and legal proceedings would beconsidered separately, Section
7 which we have already upheld, relates to management andadministration
of the property by the Central (jovemment or theauthorised' person during
the interregnumtill the exercise of power by the Central Government under
Section 6(1). Section 7 has been, construedby us as a transitory provision to d
maintain status quo.in the disputed area and for proper management of the
entire property acquired during the interregnum. Thus, sub-section (t) of
Section 6 read with: 'sub-section (2) of Section7 is an inbuilt indication in the
statute of the intent that acquisitionof the disputed area and its vesting in the
Central Government is not absolute but for the purpose of.its subsequent
transfer to the person found entitled to it as a result of adjudication of the e
dispute for the resolutionof which this step was taken, and enactment of the
statute is part of that exercise; Making of the Referenceunder'Article 143(1)
~imultan@ously with the issuance ofOrdinance, lat~r replaced- by the Act, on
the same day alsois an indicationof the legislativeintentthat'the acquisition
of the disputed ar~ was not meant to be absolute but limited to holding it as
a statutory receive! till resolution of the dispute; and then to transfer it, in
accordance with, :.and in terms of the final determination made in the
mechanismado~t~ for resolution of the dispute. Sub-section (2) of Section
(6) indicates c~,equence of the action taken under sub-section (1) by
providing that as .~, result of the action taken undersub...section (1). any right,
title and interes~~~~" relation to the area or part thereofwould be deemed to
have becomethosj,of the transferee, Sub-section (~) of Section 6 enacts that g
the provisions Qf::Sections 4~.. 5, 7 and 11 shall, so far as may be, apply in
relation to such.authority or body or trustees as they apply in relation to the
Central Government. The expression "so far as may be" is indicative of the
fact that all or an~'of these provisions mayor may not be applicable to the
transferee under sub-sectionI1). This provides for the situation of transfer
being made, if necessary, at any stage and of any part of the property, since h
Section 7(2) is applicable only to the disputed area. The provision however
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does not countenance the dispute remaining unresolved or the situation
continuing perpetually. The embargo on transfer till, adjudication, and in

a terms thereof, to be read in Section ~(1), relates only tothe disputed area,
while transfer of any part of the excess area,' retention of which till
adjudication of the dispute relating to the disputed area may not be
necessary, is not inhibited till then,sincethe acquisition of the excessarea is
absolute; subjectto the duty to restore it to the ownerif its~retention is found,

, to be unnecessary, as indicated. The meaning of.the word "vest' in Sections3
band,6 has to be SQ construed differently in relation to the-disputed area and

the excessarea in its vicinity, .
57. Acquisition of the- adjacent undisputed area belonging to Hindus has

been attacked on the ground that it was unnecessary since ownership of the
same is undisputed. Reason for acquisition of the largerarea adjacent to the
disputed -area has been indicated, It IS, therefore, not' unrelated to the

c resolution of the dispute which is the reason for the entireacquisition. Even
though, prima facie, the acquisition of the adjacent area in respect of which
there is no dispute of title' and which belongs to Hindusmay appearto be a
slant against the Hindus, yet on closerscrutiny it is not S9 since it is for the
large.r nat,ional purpo~ of mainta,ining, and pn;>moting ~o...,~munal harm.0n.y
and In consonance With the creed of secularism, Once It-IS found that It IS

d permissible to acquire an area in excess of the disputed area alone, adjacent
to it, to effectuate the purpose of acquisition" of the disputed area and to
implement the outcome of the final adjudication between the parties to
,ensure that in the event of success of the Muslim community in the dispute
their ~U~~!~~ rem4ift~ me4nin~fut the e"tent. of adjacent area eongidered
necessary is in the domain of policy and not a matterfor judicial scrutiny or

e a ground for testing the constitutional validity of,the enactment, as earlier
indicated. However-it is with the caveatof the Central GOVernment's duty to
restore it to its owner,as indicated earlier; if' it is found later to be
unnecessary; and reservation of libertyto the ownerto challenge the needless
acquisition whenthe total'needhasbeendetermined, .'

58. Wefind no infirmity in Section 6 also to renderit unconstitutional.
59. The status of the CentralGovernment as a result of vestingby virtue

of Section 3 of the Act is; therefore, of a statutoryreceiver in relation to the
disputed area,.coupled with a duty to manage and administer the disputed
area maintaining status quo therein till the finaloutcome of adjudication of
the long-standing, disput~ relating to th(j disputed snucmre at Ayodhyil.
Vesting in the CentralGovernment of the area in excessof the disputed area,

g is, however, absolute. The meaning of 'vest' has these different shades in
Sections3 and 6 in relation to the two partsof the entireareaacquired 'bythe
Act.

60. The question now is of the mode of adjudication of the dispute, on
the final outcome of which the actioncontemplated by.Section 6(1) of the

h Act of effecting transfer of the disputed area has to be made by the Central
Government. . .

'. ~

www.vadaprativada.in

www.vadaprativada.in



®

~@(g
IONLINEr
True Print

m

::;)\,;\,; unllne vveo cmuon, ,..(Jf,Jyr 1~11l ~ ~v I"

Page 53 Monday, August 5,2019
. Printed For: Mr. Nachiketa Joshi

sec Online Web Edition: http://www.scconline.com
TruePrinPM source: Supreme Cou'rt Cases

-------~--------~~--+---(!;5----

412 SUPREME COURT CASES (1994) 6 SCC

61. Sub-section (3) of Section 4 provides for abatement of all pending
suitsand legal proceedings in'respect of the right,tide and interestrelatingto
any property which has vested in the Central Government under Section 3. a
The rival claims to the disputed area which were to be adjudicated in the
pending suits can no longer be determined therein as a result of the
abatement of the suits. This also results in extinction of the several defences
raised by the Muslim community including that of adverse possession of the
disputed area for over 400 years since construction of the mosque there in
1528 AD by Mir Baqi, Ostensibly, the alternate disputeresolutiQn b

mechanism adopted is that ofa simultaneous R~ferenee made:. the game day
under Article 143(I) of the Constitution to this Court for decision of the
question referred. It is clearfrom the issues framed in those:' suits that the
core question for determination in the suits is not covered by.the Reference
made, and it also does not include therein the defences raised by the Muslim
community. It is also clearthat the answerto the question referred, whatever c
it may be, will notlead to the-answer of the core question for; determination
in the pending suits and it will not, by itself, resolve the:long-standing
dispute relating to'the disputed area. Reference made under Article 143(1)
cannot, therefore.-be treated as an effective alternate dispute-resolution
mechanism in sub!titution of the pending suits whichare abated by Section
4~3) of the Act. FOt this reason, it was urged, that the abatement of pending d
suits amounts to ';,deriial of .the judicial remedy available to the. Muslim
community for re~plutiQn of the dispute and grant of the relief on that basis
in accordance witfi~he scheme of redress underthe'ruleof law envisaged by
the ConstitutionThe validity of sub-section (3) of Section 4, is assailed on
this ground. ,: ./

62. To apprecit~e the stan~ of the Central Government on'this point, we e
permitted the learned Solicitor General to make a categorical statement for
the Union of Indii in this behalf The final statement made'by the learned
SolicitorGeneral ~f India in writingdated 14-9-1994 forming a part of the
record, almostat t~e conclusion of the hearing, alsodoes not indicate that the
answer to the question referred would itself be decisive of thecore question
in controversy between the parties to the suits relating to the. claim over the
disputed site. According to the statement, the Central Government proposes
to resort to a process of negotiation between the rival claimants after getting
the answerto the question referred, and if the negotiations fail, then to adopt
suchcourseas it may find appropriate in the circumstances. there can be no
doubt, in thesecircumstances, that the Special Reference madeunderArticle
143(1) of the Constitution cannot be construed 'as an effective alternate g
dispute-resolution mechanism to permitsubstitution of the pending suits and
legal proceedings by the mode adopted. of making this Reference. In our
opinion, this fact aloneis sufficient to invalidate SUb-section (3) of Section 4
of the Act. [See Indira Nehru Gandhi v. Raj Narain6.] We accordingly
declare sub-section (3) of Section 4 to be unconstitutional.' However, sub-

h

6 1975 Supp sec I '(1976) 2 SCR 347
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section (3) of Section 4 is severable, and, therefore, its invalidity is not an
impediment to the remaining statutebeingupheldas valid,'

a 63.There is no seriouschallenge to the validityof anyother provisionof
the Act except a feeble attack on Section 8. For Section 8,;: it WIS urged, that
performance of the exercise of payment of compensation.thereunder would
be impractical in respect of the property of which ownership is in dispute.
This argument itself does not visualise any such difficulty in respect of the
remainingundisputed property. In the view we nave takenthat the vesting in

b the Central Government by virtue of SectionS in relation to the disputed
area is only as.a statutory receiver, and Section 4(3) being declared invalid
results in revival of the pendingsuits and legal.proceedings, the application
of Section 8 would present no difficulty. Section 8 is meant only for the
propertyacquired absolutely, other than the disputedarea,being adjacent to,
and in the vicinity of the disputed area. The disputed area being taken over

C by the Central Government only as a statutory receiver, there is no.question
of paymentof compensation for the same as it is meant to be handed over to
the successful ,party i;fl the suits, in terms of the ultimate judicial verdict
therein, for the faithful implementation of the judicial decision. The exercise
of the power under Section8, by the Central Government is to be made only

d then in respect of the disputed area, in accordance with-the final judicial
decision, preservingstatusquo therein in termsof SectiOJ'l"7(2) till then. No
furtherdiscussion of this aspect is necessary, "

64..A construction which the language of the statute can bear and
promotes a larger national purpose must be preferred to a strict literal
construction tendingto promotefactionalism and discord. ;

g MOSQUB - IMMUNITY !'ROM A'COurStrION
65. A larger question raised at the hearing was that there is no power in

the Stateto acquireany mosque,irrespective ofits significance to practiceof
the religion of Islam, The argument is that a mosque, even if it is of no
particularsignificance to the practiceof religionof Islam, cannot be acquired
becauseof the specialstatus of a mosquein Mahomedan Law.This argument
was not confined to a mosque of particularsignificance without which right
to practise the religion is not conceivable because it may .form an essential
and integral part of the practiceof Islam. In the view that.we have taken of
limited vesting in the Central Government as a statutory receiver of the
disputed area in which the.mosque stood, for the purposeof handing it over
to the pilfty found tintitIed to it, and Ttiquiring it to mamtaln nann quo

9 therein till then, this question may not be of any practical:significance since
there is no absolute divesting of the true owner of that.property. We may
observe that the.proposition advanced does appear to us to be too broad for
acceptance inasmuchas it would restrict the sovereign power of acquisition
even where such acquisition is 'essential for 'an undoubted; national purpose,

h if the mosque happens to be located in the propertyacquired as an ordinary
place of worship without any particular significance attached to it for the

, fI'
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practice01 Islam as a religion.Itwould also lead to the strange result that in
secular India there would be discrimination against;the religions, other than
Islam. In view of the vehemence with which this argumentwas advanced by
Dr Rajeev Dhavan and Shri Abdul Mannan to contend that the acquisition is
invalid for this reason alone, it is necessaryfor us todecidethisquestion.

66. It has been..contendedthat acquisitionof a mosque violates the right
given under Articles 25 and 26 of the Constitutiort of India.i'Ihis requires
referenceto the statusofa mosqueunder the Mahomedan Law,'

67. Even prior to the Constitution, places of. worship had enjoyed a
special sanctity in.~India. In order to give special protection to places of
WQllhip ilnd Ul Plly;n, hurting the religiou5 sentinmts of: followers of
different religions 4n British India, Chapter XV of the Indian Penal Code,
1860 was enacted-.:ffhis Chapter exclusivelydeals with the offences relating
to religion in Sectfpns 295, 295-A, 296, 297 and 298 of the Indian Penal
Code. Lord Macaulay in drafting the Indian Penal Code, had' indicated the
principle on whicQ ..!twas desirablefor all Governments to act and the British
Government in ", I~Qia 'could not depart from it without risking the
disintegration of society, The danger of ignoring the religioussentiments of
the people of Indi~'Which could lead to spread of dissatisfaction throughout
the country was~I~ indicated.

68. In BritishIndia, the right to worship of Muslims in a mosque and
Hindus in ~ t~mpJe hid "lwilY~ been re~ogniBlid as a civtl fight. Prior to
1950, the Indian cQJJrts in British India had maintained the balance between
the differentcommunities or sects in respect of their right of worship.

69. Even prior to the guaranteeof freedomof religion in the Constitution
of India, Chief Justice Turner in Muthialu Chetti v. Bapun Silib l O had held
that during the British administration all religions were to be treated equally
with the State maintaining neutrality having regard to public welfare. In
Sundram Chetti v. Queen l l approving Muthialu Chetti v. Bapun $aib10,

Chief Justice Turnersaid : '.
"But with reference to these and to other privileges claimed on the

ground of caste or creed, I may observe that they had their origin in
times when a State reli~io~ influence the publicr and private law of the
country, and are hardly compatible with the principles which regulate
British administration, the equal rights of all citizens andthe complete
neutrality of the State in matters of religion.... When anarchy or
absolutism yield place to well..ordered liberty,change there must be, but
change in a direction which should command the assent of the
intelligenceof the country." ,1

70. In Mosque known as Masjid Shahid Ganj ·v. Shromdni Gurdwara
Parbandhak Committee, Amritsar'k, it was held there that.where a mosque
has been adversely possessedby non-Muslims, it lost its sacred character as

10 ILR (1880) 2 Mad 140.217: SInd Jur 23 : 2 weir 68

II ILR (1883) 6Mud 203 :2WeIr 77 (fB)
12 AIR 193RLah ~nQ . 40 PLR ~ lQ"
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mosque. Hence, the viewthat once a consecrated mosque; it remainsalways
a place of worship as a mosque was not the Mahomedan Law of India as

a approved by Indiancourts. It was further held by the majority that a mosque
in India was an immovable property and the right of worship at a particular
place is lost when the right to property on which it stands is'lost by adverse
possession. The conclusion reached in the minority judgment of pin Mohd.,
J. is not the MAnomedan Law of British India. The majority view expres~ed
by the learned Chief Justice of Lahore High Court was approved by .the

b Privy Council in Mosque known as Masjid, Shahid Ganj v. Shiromani
Gurdwara Parbandhak Committee, Amritsarl 3 in the appeal against the said
decisionof the LahoreHighCourt.The PrivyCouncilheld:

"It is impossible' to read into the modem Limitation Acts any
exceptionfor property made wakffor the purposes ofra mosque whether
the purposebe merelyto providemoneyfor the upkeepand conductof a

c mosque or to provide a site and buildingfor the purpose, While their
Lordships have every sympathy with the religious, sentiment which
would ascribe sanctity and inviolability to a place, of worship, they
cannot under the Limitation Act. accept the contentions that such a

• iJ

building cannot'be possessed ,adversely to the wakf, or that it is not so
possessed so long as it is referredto as 'mosque' or unless the building is

d razed to the ground or loses the appearance which reveals its original
purpose.", .
71. It may also be indicated that the Land Acquisition Act, 1894 is

applicable uniformly to all properties including places of worship. Right of
acquisition thereunder was guided by the ex~ress provisions of the Land
Acquisition Act, 1894 and executive instructions were 'issued to regulate

e acquisition of places of worship. Clause 1Q2 of the i Manual of Land
Acquisition of the State of Maharashtra which;deals with the acquisition of
feli~iou~ pI4~~~ Iik~ ~hurehe§, templeg and mogques, is of,gignificance in this
context.

72"The powerof acquisition is the sovereign or prerogative powerof the
State to acquire' property. Such powerexists independentof Article 300-Aof
the Constitution or the earlier.Article.31 of the Constitution which merely
indicate the limitations on the power of acquisition by' the State. The
Supreme Court from the beginning has consistently upheld the sovereign
powerof the State to acquire property. B.K. Mukherjee; J. (as he then was)
held in Chiranjit LAi C~owdhurl v. Union of India 14: as under: (SCR
pp. 901-02) I

9 "It is a- right inherent in every sovereign to take and appropriate
private property belonging to individual citizens fo'r public use. This
right, which is described as eminentdomain in American law, is like the
power oftaxation, an:offspring of politicalnecessity, and it is supposed
to be bas~~'d upon an implied reservation by Government that private

h
13 AIR 1940PC .rI6, 121 .44 C,WN 957: 671A 2S 1
14 1950SCR 869·-, AIR 1951SC41
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property acquired by its citizens under its protection may be taken or its
use controlled {OT public benefit irrespective of the wishes of the owner."
73. Patanjali '~stri, C.J., in the State of W.B. v. Subodh' .GopalBoselS

held as under : (SC~ p. 605) ,
u ••• and amongsuch powers was included the power of "acquisition or
requisitioning:cf property'Tor Union and State purposes in entry No. 33
of List I and' 't9',o. 36 of List II respectively. Thus, what is called the
power of eminent domain, which is assumed to be inherent in the
SOvereignty. 6.f~he. state.. according to Continen,tal and Am.!erican jurists
and is accordingly .not . expressly provided for in the American
Constitution,' Js made the .subject of an !express grant in our
Constitution.":
'4. It appears from various decisions rendered by this COutt, r!feft'~d

later, that subject~'to the protection under Articles 25 and 26 of the
Constitution, places of religious worship like mosques, churches, temples
etc. can be acquired under the State's sovereign power of acquisition. Such
acquisition per sedoes not violate either Article 25 or Article 260£ the
Constitution. The decisions relating to taking over of the management have
no bearing on the sovereign powerof the State to acquire property.

75. Khajamian Wakf Estates v. State of Madras16 has held : (SCR
p. 797: sec p. 899,'para 12)

"It was next urged that by acquiring the. properties:' belonging to
religious denominations the legislature violated Article .J26(c) and (d)"
which provide that religious denominations shall have the right to own
and acquire movable and immovable property and administer such
property in accordance with.law. Theseprovisions do not-take away the
right of the State to acquire property belonging, to religious
denominations. Thosedenominations can own or acquire properties and
administer them in accordance with law. That'does not 'mean that the
property owned by them cannot be acquired. As a result; of acquisition
they cease to own that property. Thereafter their right to administer that
property ceasesbecause it cIs no longertheir property. Article 26does not
interfere with the rightof the Stateto acquire property."
76. Acharya MaharajshriNarendra PrasadjiAnandprasadji Maharaj v.

S,,~tt: ofGujgnilt l7, hi&~ ~ld ;(~~R pp, ~Z7-7~: sec p. 1~1 para 26)
"One thing is, however, clearthat Article 26 guarantees inter alia the

right to own and acquire movable and immovable property for managing
religious affairs. This right, however, cannot take away the right of the
State to compulsorily apquireproperty. ... If, on the other hand,
acquisitionof propertyof a religious denomination by the State can be
proved to be such as to destroy or completely negative its right to own
and acquiremovableand'immovable property for' even the survival of a

15 1954SCR 587 : AIR 1954SC 92
16 (1970) 3 SCC 894; (1971) 2 SCR'790

11 (1915) 1sec 11 . (1915) 2 SCR 317
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religious institution the question may have (0 be examined in a different
light. " (emphasissupplied)
77. It may be noticed that Article 25 does not contain any reference to

property unlike Article 26 of the Constitution. The right to practise, profess
and propagate religion guaranteed under Article 2S of the-Constitution does
not necessarily include the right to acquire or own or "possess property.
Similarly this right does not extend to the rightof worship at any and every
pla"e of WOT8hip so that any hindranco to worship at aparticular place per se

b may infringe the religious freedom guaranteed under Articles 25 and 26 of
the Constitution. The protection under Articles 25and 26 of the Constitution
is to religious practice which forms an essential and integral part of the
religion. A practice maybe a religious practice but not an essential and
integral partof practice of that religion.

78. While offer of prayeror worshipis a reJipious practice, its offering at
C every location where such prayers can be offered would not be an essential

or. integral' part ,of such religious practice unless the place has a particular
significance for. that religion so as to form an essential or integral part
thereof. Places of worship. of any religion having particular significance for
that religion, to make it an essential o~ integral part of the telision1 stand on
a different footing and have to be treateddifferently and more reverentially.

d 79. A five-Judge Full Bench of the Allahabad High Court, in Raja
Suryapalsingh v: U.P. Govt, 18, held:

"Arguments have been.advanced by learned counsel on behalf of
certain waqfs and Hindu religious institutions based on Articles 25(1) &
26,clause (c) of the Constitution....:

It is said that a mutawalli's right to profess his religion is infringed if
the waqf property is compulsorily acquired. but the acquisition of that
property under ArticleSl (to which the right conferred by Article 25 is
expressly subjectrhas nothing to do with such rights and in no way
interfereswith this exercise," '
so. It has been contended that a mosque en)oys a p3lf,icular position in

f Muslim Law and once a mosque is established' and prayers are offered in
such a mosque,'the same remains for all time to come a property'of Allah
and the same n~Yer reverts' back to the donor or founder of the mosque and
any person professing Islamic faith can offer prayer in such a mosque and
even if the structure is demolished, the place remains the same where the
namaz can be'~ered. As indicated hereinbefore, in British India, no such

g protection was;,igiven .to a mosque and the mosque was\subjected to the
provisionsof stalute of [imitation therebyextinguishingthe.right of Muslims
to offer prayersjn a particular mosque lost by adverse possession over that
property. ,::;.

81. SectiQn':~{'O) Qf thQ (Jeneral ClaU8C8 AGt (iomprohcnds the categories
of properties known to Indian Law. Article 367 of the Constitution adopts. ... "

!
l8 AIR 1951. Al1'6~~ .. 690' 1951 ~ll U 365' 1951 AWR (He) 317
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this secular conc~Pi of property for purposes of OUT: Constitution. A temple,
church or mosque..;~etc. are essentially immovable properties and subject to
protection under Articles 25.and 26. Every immovable property is liable to
be acquired. Vie\\,~d inthe prQper perspecnve, amo~qu(j doe3.~ not ~njQY 'lny
additional protection which is not availableto religious places of worship of
other religions. .'

82. The correct position may be summansed thus, Under the
Mahomedan Law applicable ill India, title to a mosquecan be lost by adverse
possession (See'Mulla's Principles 0/ Mahomedan Law, 19th Edn.; by M.
Hidayatullah - Section217; and ShahidGanj v. Shiromani qurdwara13) . If
that is the positionin law, there can be no reason to, hold that amosquehas a
unique or special status, higher than that of the places of worship Ofother
religions in secular India to make it immune from acquisition" by exercise of
the sove.reign or prerogative power of theState. A mosque is notan essential
part of the practice "of the reUgion of I~l"m and namqz {pra;y~rl by Muslims
can be offered anywhere, even in open. Accordingly, its acquisition is not
prohibited by the provisions in the Constitution of. India. Irrespective of the
status ofa mosque in an Islamic country for the purpose of immunity from
acquisition by the State in exercise of the sovereign power; its status and
immunity from acquisition' in the secular ethos of India under the
Constitution is the same and equal to that of the:places of"worship of the
other religions, namely, church; temple etc. It is neither more nor less than
that of the places of worship of the other teligions.Obviously, the
acquisition of any religious place is to be made only in unusual and
extraordinary situations for a larger national purpose keeping in view that
~ueh acquigition should not reiult in extinction ofthe right to pnl~tj~~ thy
religion, if the significance of that place be such..·Subject to this condition,
the power of acquisition is available for a mosque like.any other place of
worshipof any religion. The right to worship is riot at any and every place,
so long as it can be practised effectively, unless: the right to worship at, a
particularplace is itself an integralpart of that right.

Main~inabnity of the Reference
83. In the view that we have taken on the question of validity of the

statute (Act No. 33 of 1993) and as a result of upholding the validity of the
entire statute, except Section4(3) thereof, resulting in revival of the pending
suits and legal proceedings wherein the disputebetween the partieshas to be
adjudicated, the Reference made under Article 143(1) becomes superfluous
and .unnecessary. Por thls reason, it is unne~AI~ for Ug~ to examine the
merits of the submissions madeon the maintainability of this Reference. We,
accordingly, very respectfully decline to answer the Reference and return the
same. .

Result
84. The result is that all the pending suits and legal proceedings stand

revived, and they shall be proceeded with, and decided, in-accordance with

13 AIR 1940PC 116.121: 44 CWN9S7: 671A2S1
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law. It follows further as a resultof the remainingenactment being upheld as
valid that the disputed area has vested in the Central Government as a

a statutory receiver with a duty to manage and 'administer, it in the manner
provided in the Act maintaining status quo therein by virtue of the freeze
enacted in Section 7(2);, and the Central Government would exercise its
power of vesting that propertyfurther in anotherauthorityor body or trust in
accordance with Section ~(1) of the Act in terms of the final adjudication in
the pending suits. The power of the courts in the pending legal proceedings

b to give directions to theCentralGovernmentasa statutory receiver wouldbe
(jirQum~~libed and limited to the extent of' the area :left open by the
provisions of the Act. The Central GovemMerttwQuld be bound to tilt; all
necessary steps to implement the decision In the suits and other legal
proceedings ana to Band overthedisputed are~ to the party found, entitled to
the same on the, final adjudication made in.the suits. The' parties to thesuits

c would be,' entitled to amend their pleadings suitably ln the light of our
decision. '

85. Before we end, we would like to indicate theconsequence if the
entire Act had been held' to be invalid and then we had;declined to answer
the Referenceon that conclusion.It would then result in revival of the abated
suits along with all the interim orders made therein. It would also then result

d automatically, in revival of the worship of the idols by Hindu devotees,
which too has been stopped froM December 1992 withiilll it, ramifications
without granting any benefit to the Muslimcommunity whose practice of
worship in the mosque (demolished on 6--12~1992) had come to a stop, for
whatever reason, since at least December t 949. This situation, unless alterer'
subsequently. by any court order in, the revived suits, would, therefore,

e continue ducijJg the pendency of the litigation.This result could be' no solace
to the Mus(tms whose feelings of hurt as' a result of the demolition of
mosque, rri~~t be assuaged in the manner best possible without giving cause
for any le~:!timate grievance to the oth~r community leading to the
possibility:.9f reigniting communal passions detrimental to' the spirit of
communalharmony in a secularState.; ,

f 86. The,' best 8oluti9n in the circumstances, on revival of suits is,
therefore/ iE>'mainb\in,status quo as on 7-11-199~wh~n the law came into
force modi~ing the interimorders in the suits to that extent by curtailing the
practice of/worship by Hindus in the disputed area to the extent it stands
reduced under the Actinstead of conferringon them the larger right available
under the court orders till intervention was made by legislation.

9 87. Section 7(2) achieves, this purpose by1Jreezing the interim
arrangement for worship by Hindu' devotees reduced to this extent and
curtails the larger right they enjoyed under the court orders, ensuring that it
cannot be enlarged till final adjudication of the dispute and consequent
transfer of' the disputed area to the party found entitled to the same. This

h ~ing the putpo~ and true ~ffect of Secti?n 7~2), it promotes~d ~trengthens

the commitment.of the nation to seculArIsm Insteadof noga.llni ~t? To hold
this provision as anti-secular and slanted in favour C)f the Hindu community
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would be to frustrate an attempt to thwart anti-secularism and unwittingly
supportthe forceswhichwere responsible forthe eventsof 6-12-1992.

General
86. 5gm; iyneral remarks are appropriate in the context. We must place

on record our appreciation and gratitude to the learnedmem~tS of th~ Bar
who assisted us at the hearing of this matter of extraordinary and unusual
importance to the national ethos. The learnedAttorney General, the learned
Solicitor General, the learned Advocate General of Madhya Pradesh, the
learned Advocate General of Rajasthan, Shri F.~. Nariman, Shri Soli J.
Sorabjee, LateShri R.K. Oarg, Dr Rajeev Dhavan, Shri Ani!\B. Divan, Shri
Satish Chandra, Shri ~R RaQ, Shri Abdul Mannan, Shri O.e Sharma, Shri
S;N. Mehta,Shri P.N. Duda, Shri V.M. Tarkunde, Shri Ashok~H. Desai, Shri
Shakil Ahmed Syed, Ms N.,Bhagwat and the other learned counsel who
assisted them rendered their valuable assistance with great zeal after
~gn~iQylflb)e industry in the highest traditions of the Bar. Shri Deoki Nandan
Agarwal, one of the parties in a suit as the next mend of th~;D~ity al'J'eQmd
in personand argued with completedetachment. Dr M. Ismail Frauqui also
appearedinperson. It was particularly heartening to find that"the cause of the
Muslimcommunity was forcefully advocated essentially by the members of
the Bar belonging to other communities. Their commitmentto the cause is
evident from the fact that Spri Abdul Mannan who appearedfor the Su~ni

Central Wakf Board endorsed the arguments on behalf of the Muslim
community, The reciprocal~esture of Shri Mannan was equally heartening
and indicative of mutual trust,The congenial atmosphere inwhich the entire
hearingtook placewas a true.manifestation of secularism in practice.

89. The hearingleft us wondering why the disputecannotbe resolved in
the same manner and in the same spirit 16 which the maner wu argued,
particularly, when some of the participants are co~mon andare in a position
to negotiate and resolve the dispute. We do hope this hearing has been the
commencement of that processwhich will ensure an amicable resolution of
the dispute and °it will not end with the hearing of this matter. This is a
mattersuitedessentially to resolution by negotiations whichdoes not end in
a winnerand a loser whileoojudication leads to that end, itis in the national
interest that there is no loserat the'endof the process adopted for resolution
of the dispute so th~t the final outcome does not leave behind any raneour in
anyone.This can be achieved by a negotiated solution on the basis of which
a decree can be obtained in terms of such solution in these suits. Unless a
solution is found whichleaveseveryone happy, that cannotbe the beginning
for continuedharmony between "we the people ofIndia". g

. 90. In ·1893 World's Parliament of Religions was held in Chicago, the
Chairman of Parliament··John Henry Barrows indicated its object and
observed: .

"It was felt to be wise and advantageous that the religions of the
world, which are competing at so many points in all the continents,

(J.
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shouldbe broughttogethernot for contentiQn but fQf lQvinS conference,
in one room."

a In Parliament, Swami Vivekananda spoke of "Hinduism as the religion that
has taught the world bothtoleranceand universal acceptance" and described
the· diversity of religions as "the same lig~t coming..-through different
colours". The assembly recited the Lord's Prayer as a universal prayer and
Rabbi Emil Hirsch proclaimed: "The day of national religions is past. The
God of the universe speaks of all mankind." At the closingsession" Chicago

b lawyer Ch811es Bonney, one.of Parliament's Chief visionaries, declared :
"Henceforth the religionsof the worldwill make war, not on each other, but
on the giant evils that afflict mankind." Have we, during the last century,
moved towards the pr6f~~Aed goal?

91. "As 1'9.93 began, communal violence returned to India, sparked by
the controversy over a 16thcentury mosque saidto stand on the ruins of an

C ancient Hindu:temple honouring LordRama." Itmay besaid that
- "fundam~~ta1jsm and pluralism pose the two challenges that people of

all relig'i~»s traditions face;"
and -·;l'

"to the .tUn~entalists, the borders' of religious certainty are tightly
d guardeq;".t> the 'pluralist, the borders aregood fences where one meets

the n~i~J9>our. !o tri~y fundamentalists, .s~ularisn,l, s~n as the denial
of r~hgJ~us chums, IS the enemy; to pluralists, secularism, seen as the
separa~~n of Government from the domination of'~a gingle religion, is
the essq1tial concomitant' of religious diversity and the protection of
religio,u~ifreedom. tt '

e The presentstate maybe summarised thus :
"At present, the. greatestreligious tensions are not those between any

one religion and another; they are the tensions between the
fundamentalist andthe pluralist in eachandeveryreligious tradition."

The spirit of universalism popular in the la~ 19th century was depicted by
MaxMullerwhosaid:

"The living kernel of religion canbe found; I believe, in almost
every creed, however much the husk may vary. .And think what that

,means :Itm""~ dmt aboveand beneath and behindall religions there is
one eternal,one universal religion."
92. The year t99~ has been described as the "Year of Interreligious

9 Understanding and Cooperation". Is that century-old; spirit of conciliation
and cooperation reflected in reactions of the protagonists of different
religious faiths to justify 1993 being ca'led the ";Year of Interreligious
Understanding and Cooperation"?" It is this hopewhichhas to be realisedin
the future. -,

h

t "Reflections on Relig;oUI Div"lity" by DianD La ijfJK in ~rAN - September 199.4
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93. A neutral perception of the requirement for communal harmony is to

be found in the Bahai faith. In a booklet, "Communal Harmony - Indias
Greatest Challenge", forming part of the Bahai literature, it is stated thus;

"The spirit of tolerance and assimilation ~e the hallmarks of this
civilization. Never has the question of communal harmony and social
integration raisedsucha widerangeof emotionsas today.n'

* • ~

Fear, suspicion and hatred are the fuel Which fee~: the flame of Q
communal disharmony and conflict. Though the Indian''masses would
prefer harmony between various communities.: it cannotbe established
through the accommodation 'separate but equal', not through the
submergence of minority culture into majority culture~ whatever that
may" be ....'" ,"

Lasting harmony' between heterogeneous communities can only
come through a recognition of the oneness of mankind, a realization that
differences that divide tis' along ethnic and.'religious ,~lines have no
foundation. Just as there are no boundaries drawn on the earth of
separate nations, di~tin'th1n~ of ~9~i~IJ ~cono~ic? ethnic and relipous
identity imposed by peoples are artificial; they haveonlybenefited those
with vested interests. On the other hand, naturally occurring diverse
regions of the,planet, or the country, such as mountain and plains, each
have unique'benefits. The diversity created by God has infinite value,
whiledistinctions imposed by manhaveno substance." :
94. We conclude with the fervent hope that communal harmony, peace

and tranquillity would soondescend in the land of Mahatma.Gandhi, Father
of the Nation, whosefavourite bhajan(hymn) was-

,~ 3Wffiij'~~,

mrqit~'~~ I"

"IshwarandAllahare bothyournames.
Oh God!Grant this.~isdom to all."

95. Wedo hope that the-people of India would remember the gospel he
preached and practised, and liveup to his ideals.

"Betterlate than, never."
Conclusions

96. As a resultof the abovediscussion, our conclusions, to be read with
the discussion,are as follows:,

(l)(a) Sub...section (3) of Section 4 of the Act abatesall pendingsuits
and legal proceedings without providing. for an alternative dispute­
resolution mechanism fpr rC50lutign ofl toe oi§p\lte between the parties
thereto. This<is an extinction of the iudicial remedy for resolution of the
disputeamounting to negation of rule of law. Sub-section (3) of Section
4 of the Act is, therefore, unconstitutional and invalid. -

(b) The' remaining .. provisions of the Act do notsuffer from any
invalidity on the construction made thereof by us. Sub-section (3) of

f

g

h

. ~. :

, .f
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Section 4 of the Act is severable from the remaining Act, Accordingly,
"the challenge to the constitutional vilidity ofth~ r~Jll~ning Act, except
for sub-section (3) of Section4, is rejected. '.

(2) Irrespective of the status of a mQ~ue under the Muslim Law
applicablejn the Islamic countries, the status of a mosque under the
Mahomedan Law applicable in secular India is the same and equal to
that of ~~~;pther place of worshipof any religion; and it does not enjoy
any greatef. immunity from acquisition inexercise of the sovereign or
prerogativepowerof the State, than that of the places of worshipof the
-other relig\Qns. ,

(3) Th¢ pending suits and other proceedings relating to the disputed
area witJii~ which the structure (including the premises of the inner and
outer co~r:tyards of such structure), commonly known.as the RamJanma
Bhumi-~ahn Masjtd,stood, stand revived for adjudication ofthe di~pute
therein, ~iether with. the interim orders made, except to the extent the
interimorders stand modified by the provisions of Section7 of the Act.

(4) The vestingof the said disputed area in the Central Government
by virtue ~f Section3 of the Act is limited, as a statutory receiver. with
the duty fbr its 'management and administration according to Section 7
requiring maintenance of status quo therein under .sub-section (2) of
Section 7 of the Act. The duty of the Central Government as the
statutory receiver is to hand over the disputed area in.accordance with
Section 6 of the Act, in terms of the adjudication made in the suits for
implementation of the final decision therein. This .is the purpose for
whichthe disputedareahas beenso acquired.

(5) The power of the courts in makingfurther interim orders in the
suits is limited to, and circumscribed bY,the area outside the ambit of
Section7 of the Act. '

(6) The vestingof the adjacent area;. other than the disputed area,
acquired by the Act in the CentralGovemmentby virtueof Section 3 of
the Act is absolute with the power of management: and administration
thereof in accordance with sub-section (1) of Section.? of the Act, till its
further vesting in,.anr authority or other body or trustees of any trust in
accordance with Secfion 6 of the Act.The: further vestingof the adjacent
area, other than'the.disputed area, in accordance with Section 6 of the
Act has to be made.at the tirtU! and in the manner indicated, in view of
the purpose"of its acquisition.

(7) The meaning of the word 'vest' in Section3 and Section 6 of the
Act has to be so understood in the different contexts.

(8) Section.8 of the Act is meantfor payment-of compensation to
ownersof the property vesting absolutely in the CentralGovernment, the
title to which is not to disputebeing in excessof the disputedarea which
alone is the subject-matter of the revivedsuits, It does not apply to the
disputed area, title to which has to be adjudicated in the suits and in
respectof whichthe CentralGovernment 'is merely the statutoryreceiver
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as indicated, with the duty to restore it to the.owner in. terms of the
adjudication made in the suits.

(9) The challenge to acquisition of any part of the adjacent area on a
the ground that it is unnecessary for achieving the professed objective of
settling the long-standing dispute cannot be examined 'at this stage.
However,' the area found to be superfluous on the exact area needed for
the purpose being determined on adjudication ,of the dispute, must be
restored to the undisputedowners.

(10) Rejection of tqe challenge by the.' undisputed owners to b
acquisition of some religious properties in thevicinity of the disputed
area, at this stage is with the liberty granted to them to renew their
challenge, if necessary ata later appropriate stage, in case of continued
retention by CentralGovernment of their property in excess of the exact
area'determinedto be needed on adjudication of the dispute.

(11) Consequently, th,e Special Reference No. J of 1993J9 made by C

the President ofIndia under Article 143(1) ofthe Constitution of India is
superfluous and unnecessary and does not require to be-answered. For
this reason, we very respectfully decline to answer it and return the
same.

(12) The questions relating to the CQrtRtitutionoJ validity of the said d
Act and maintainabilityof the Special Reference are decided in these
terms. "
97. These matters are disposed of, accordingly, in the manner stated

above.
BHARUCHA, 1., (for Ahmadi, J. and himself) (dissenting~ We have had

the benefitof readingthe eruditejudgment of ourlearned brother, Verma, J. e
We are unable to' take the view expressed by him and must respectfully
dissent. .

99. It is convenient to deal with the validity of the Acquisition of Certain
Area at Ayodhra Act, 1993, and the maintainability of'the Presidential
Reference dated 7-1-1993 underArticle 143(I) ofthe Constitution ofIndia
in a common opinion.

100. The historical background, asnow set out.. is draw? from the White
Paperon Ayodhya: issued by the Government of India in February 1993.This
was the basis upon which the Bill to bring the said Act upon the statute book
was prepared and the Reference was made.

"Ayodh"ya ... has long been a place of holy pilgrimage becauseof its
mention inrhe epic Ramayana as the place ,of birth o.fShri Ram. The 9
structure commonly, known as Ram Janma Bhoomi-Babri Masjid was
erected as a~:inosque by Mir Baqi in Ayodhya in 1528 AD. It is claimed
by some ~~:~ions that it was built at the site believed t()be the birthspot

~~
:,f..
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of Shri Rani~.where a temple had stood earlier." (Para !1.1 of the White
Paper.) .:./ .;

a The disputedsi;SJ,cture wasused by the Muslimsfor offeringprayers until the
night of22-1~-{~49/23-12':1949, when .' "

"Hindu idQJrs wereplaced under the central dome of th~ main portion of
the dispute~ structure. Worship ofthese idols was started on a pig scale
from the i1~;xt morning. As this was likely to disturb the public peace the
civil admiaistration attached the premises under the provisions of

b Section 145.ofthe Criminal Procedure Code. This wasthe starting point
of a whoJeichain of events which ultimatelyled to the'demolitionof the
structure." (Paras2.13and 2.15) .

In 1950 two suits were filed by Hindu gentlemen; in one of these suits, in
January 1950," the Civil Judgeconcerned passed interim orders whereby the
idols remained in placeandpujacontinued. The interim order was confirmed

c by the High Court in April 1955. On 1-2-1986, the District Judge concerned
ordered the opentrig of the locks upon the di~pyt~4 structure and permitted
puja by devotees. In 19~9 a suit was filed claiming title to the disputed
structure by the Nirmohi' Akhara, In 1961 another suit was filed claiming
title to the disputed structure by the Sunni Central WaJcf Board. In J989
Devki NandanAgarwalas the nextfriend of th~ Deity, that is to say, the said

d idols, filed a title SUit in.respectof the disputed structure. In 1989 the suits
aforementioned were transferred to the Allahabad High Court and were
ordered to be 'heard together. On 14-8-1989; the High, Court ordered the
maintenance of statusquo in respectof the disputedstructure, (Appendix-I to
the White Paper.) .

"The controversy entered a new phase with the: placing of idols in
e the disputed structure in D!eember 1949. The prerni5e§ were attached

under Section 145 of the Code of Criminal Procedure. Civil suits were
filed shortly thereafter. The interim orders in these civil suits restrained
the parties from removing the idols or interfering with their worship. In
effect, therefore, from December J949 till December 1992 the structure
had not been used as a mosque."(Para1.2)

f On 6-12..1992,the disputedstructurewas demolished.
"The demolition... was a most reprehensible act,The perpetrators of

this deed struck not only against a place. of worship but also at the
principlesof secularism, democracy andthe rule of law ...." (para 1.35)
,,~ ;

At 6.45 p.m, on that day the idols were replacedwhere the disputed structure
had AtOM and by 7.30 p.m. worJ< had started.on the construction of a

g temporary structurefor them. (para 1.20)At about 9.10'p.m. the Presid~nt of
India issued a proclamation under the provisionsof Article 356 assuming to
himself all the functions of the Government .of Uttar Pradesh and dissolving
its Vidhan Sabha. (Para 1.21)

101. A structure called the Ram Chabutra stood" on the disputed site,
within the courtyard·.• of the disputed structure. This structure was also

h demolished on ~12-l992 (Appendix...V of the White Paper). As a result,
worship by the Hindus thereat, Which, it appears, had been going on for a
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considerable period of time without- objection by the Muslims, came to an
en~ ~

102. After the imposition of President's rule, the Central Government a
took, interalia,the following decisions: "The Government win see to it that
the demolished structure is' rebuilt; .and appropriate steps '-'viII be taken
regarding newRamtemple." (para 1.22) ,

103. On 27·12..]992, the aforesaid decisions taken on 1.. 12... 1992, "to
rebuildthe demolished structure and to take appropriate stepsregarding new
Ram temple"wereelaborated as follows: b

"The Government hu decided to Icquire ill areas in.dispute in the
suit- pendingin the Allahabad High Court. It pas also been decided to
acquire suitableadjacent area, The acquired area excluding the area on
which the disputed structure stoodwouldbe madeavailable to two trusts
which wouldbe set up for construction of a Ram temple.and a mosque'
respectively andfor planned development of thearea. ~ c

The Government of Indiahas also decided to request the Presidentto
seek the opinion of the Supreme CouJ1 on the question whether there
was a Hindu temple existing on the site where the disputed structure
stood, The,-Government has also decided to abide by theopinion of the
Supreme Court and to take appropriate steps to enforce the Court's
opinion. Notwithstanding the acquisition of the disputed area. the . g
Government would ensure that the position existing prior to the
promulgation of the Ordinance is maintained until such time as the
Supreme Court. .gives its opinion in the maner, Thereaft~r the rights of
the parties shall be determined' in the light of the Court's opinion."
(Para8.11) . e
104. An Ordinance, which was replaced by the. said Actwas issued on

7-1-1993. The Re'!erence under Article 143 was made on the.same day. We
shall referto the provisions ofthe Act later. For the 'present, itis necessary to
set out the Reference in full:

"Whereas',a'dispute has arisen whether a Hindu templeor any Hindu
religious stiu~ure existed prior to the construction of the structure f·
(including thet premises 'of the inner and outer courtyards of such
structure), commonly known as the Ram JanmaBhumi-Babri Masjid, in
the area in ~~ich the structure stood in Village Kot Ramchandra in
Ayodhya, iri:.g~rgana Haveli Avadh, in Tehsil Faizabad Sadar;:in the
districtof Faizabad of theStateof UttarPradesh. :

2. And ~ijere8$ the said area is located in RevenuePlot Nos. t59 g
and 160in the~aid VillageKotRamchandra;

3. And w1iere~ the said dispute has affected the maintenance of
public orderand harmony between different communities in the country;

4. And whereas the aforesaid area vests in the Central Government
by virtue of 'die Acquisition of Certain Area at Ayodhya Ordinance,
1993; h
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5. And' whereas notwithstanding the vestingof th~ aforesaid area in
the Central Government under the said Ordinance the Central
Government proposes to settle the said .dispute after obtaining the
opinionof the Supreme Courtof Indiaand in terms of-the said opinion;

6. And whereas in view of what has been ,hereinbefore stated it
appears to me that the question hereinafter set out his arisen and is of
sucha natureand of such publicimportance that it is expedient to obtain
theopinionof the Supreme Court: of India thereon;

7. Now, therefore, in exercise of the P9wers conferred upon me by
clause (1) of Article 143 of the Constitution of India; I, ShankerDayal
Sharma, President of' India, hereby refer t~e following question to the
Supreme Courtof Indiafor consideration and opinion ~hereon, namely,

Whether a Hindu'. temple or any Hindu religious structure existed
prior to the construction of the Ram Janma Bhumi-Babri MasjiC:
(including the premises of the inner an~ outer courtyards of such
8tru~turc) in the Area on which the structure sto(Xl?" ,:1

lOS.It will beseen that the fifth recitalof the Reference states that "the
Central Government proposes to settle the said dispute after obtaining the
opinionof the Supreme Courtof Indiaand in termsof thesaid opinion". The

d learnedSolicitorGeneral, appearing for the CentralGovernment, submitted
that this meantthat theCentralGovernment "was committed to bringabout a
settlement in the iight <of the Supreme Court .opinion and consistent
therewith. However, at this stage it cannot be predicated as to the precise
manner in which progress towards a solution could be made". If, he
submitted orally, no amicable solution was reached, the CentralGovernment

e would take steps to enforce the SupremeiCourt's -opinion. To avoid
ambiguity, the learned Solicitor General was asked to take instructions and
put in writingtheCentralGovernment's position in this behalf: If the answer
to the question posedby the Reference wasthat: no Hindutemple or religious
structure had stood on the disputed site prior to the construction of the
disputed structure, would! the disputed structure be rebuilt? On 14;-9-1994,

f the learnedSolicitor General madethe following statement in response:
"Government standsby the policyof secularism and of even-handed

treatment of all religious communities. The Acquisition of Certain Area
at Ayodhya Act, 199~, as well as the Presidential Reference, have the
objective of maintaining public orderand promoting communal harmony
and the spiritof common brotherhood amongst the people of India.

Government is commiued to the construction of a Ram templeand a
mosque, but their actual location will be determined 9nly after the
Supreme Courtrenders its opinion in thePresidential Reference,

Government will. treat the finding of the Supreme Court on the
question of fact referred under Article 143 of the Constitution as a
verdictwhichis,final and binding. ' .

In the light of thy'Supreme Court's opinion andconsistent with it,
Government will~~ efforts to resolve the controversy by a process of
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negotiations. Govemment. is confident that the; opiriion of the Supremt
Courtwill havea salutaryeffecton the attitudes of the communities and
they will no longertake conflicting positions on the factual issue settled a
by the Supreme Court.

If efforts .at a negotiated settlement as aforesaid dq not succeed,
Government is .committed to enforce a ·solution in the light of the
Supreme Court's opinion andconsistent with it, Government's action in
this regard will be even-handed in respectof both the communities. If
thequestion referred is answered in the affirmative, namely, that a Hindu b
temple/structure did exist prior to the construction of tile demolished
structure, Government action will be in support of the .wishes of the
Hindu community. If, on the other hand, the question IS answered In the
negative, namely, that no such Hindu temple/strucmreexisted at the \
relevant time, then Government action will be 'in supportof the wishes
of the Muslimcommunity: ·0

106. The learned Solicitor General was asked to clarify whether the
CentralGovernment proposed to act in support of eithercommunity's wishes
as presently known.or as ascertained after the answer to the Reference was
given and negotiations had failed. The learned SolicitorOeneral was unable
to get instructions-jn this behalf from the Central Government, It is fair to
say that he had notmuch time to do $0 as the arguments were closed. on the d
dayafter theclarification wassought, "

10'.Itis reh~v~tnowto referto the content ofthe'dispute.
"At the c~~tre of the dispute is the demand voiced ~y the Vishwa

HinduParishac(VHP)804 its alliedorganisations for the restoration of a
si~e s~id to b~:,~lhe .birthpl~e of Shri Ram in ~Yodhya.1ill. 6-12-.1992, e
this site was'*Upled by the structure erected In 1528 byMir Baqi who
claimedto h~'t~.'built it on orders of the firstMughalEmperorBabar,

. ... * * *
',JP

The v~ :jmd its allied organisations based their demand on the
assertion that t~is site is the birthplace of Shri Ram and aHindu temple
commemorating this site.stood here till it was destroyed on Baber's
command and a masjid waserected in its place.

• ~. ~ -.., 11&

Duringthe negotiations aimedat finding all amicable solution to the
dispute one issue which came to the fore waswhether a'Hindu temple
had existedon the site occupied by the disputed structureand whether it
wasdemolished on Babar's order for the construction of the masjid. '.' It 9
was stated by certain Muslim leaders that if these assertions were
proved, the Muslims wouldvoluntarily handoyer the disputedshrine to
the Hindus."(paras 2.1, 2~2 and 2.3 of the WhitePaper.)
108.The Statement of Objects andReasons for the Act states:

"It was considered necessary to acquire the site of the disputed Ii
structure andsuitable adjacent landfor settingup a complex whichcould
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be developed in a planned manner wherein a Ram temple, a mosque,
ameniuesfor pilgrims, a library, museumarid other suitable facilities can

a be set up," ,
109. The Act.has been placed on the statute book to provide for the

acquisition of "certain area at Ayodhya and for matters connected therewith
or Incidental thereto". The Act recites that the.:e had "been a long..standing
dnpute" relating to th~ structure aforomcntio~,d whiGh had ilff"ted the
maintenance of publicorder and harmony between different communities in

b the country. It was "neFessary to maintain .. public order and promote
communal harmony and the spiritof commonbrotherhood:among the people
of India". It was necessary to acquire certain areas in Ayodhya "with a \ lew
to achieve theaforesaid objectives".

110. The Act, by 'reason of Section 1(2), is deemed to have come into
force on 7..1..1993 (whichis the date on which the Ordinance was passed),

c Section 2(a) defines 'area' to mean the area specified in t~e Schedule to the
Act, including the buildings, structures or otherproperties comprised therein,
Section 2(b) defines "authorised person" to mean "a person or body of
personsor trustees ot any "trust authorised by the Central Government under
~ecdon ,n, . .

111. By reasonofSection 3, on and from the commencement of the Act,
d the right, title and interest in relation to the area standstransferred to and

vests in the CentralGovernment. '
112. Section 4(1) states that the "area shall be deemed to include all

assets, rights, leaseholds, powers, authority and privileges and all property,
movable and immovable, ... and all other rightsand interestsin or arising out

e of s~ch properties ~s were immediately before the comrpencement of this
Act In the ownership or control of any person or the State Government ..,
and all registers, maps, plans, drawings and other documents of whatever
nature relating thereto". By reason of Section 4(2) all the properties which
have vested in the CentralOoveinment underSecdon·~ shall, by the force 01
such vesting, stand freed and discharged from any' trust, obligation,
mortgage, charge, lien and all other encumbrances affecting them, and any
attachment, injunction, decree or order of any court or tribunal or other
authority restricting the use of such properties in any manner or appointing
any receiverin respeciof the whole or any part of such properties shall cease
to have any effect. Section 4(3) states that any suit, appeal or other
proceedings in respectof'the right, title and interest relating to any property
which is vested in the Central Government under Section 3 which was

g pending before any court, tribunal or other authority on the date of the
commencement. of the Act "shall abate". '

liJ. S'~tion ~ empower~ the Cent11J G9vemment·, tQ \iIl\e ,II §tep§
necessary to securethe possession of the area that vests in it.

Section6 reads thus:
h "6, (1) Notwithstanding anythingcontainedin Sections3, 4, 5 and 7,

-the Central' Government may, if it is satisfied that any; authority or other

.• i'
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body, or trustees of any trust, set up on or after the commencement of
this Act is or are willing to comply with such terms and;conditions as
tP~t Government may thi~k fit to impose,· direct by notification in the
Official Gazette; that the right, title and interest or an)' of them in
relation to the area or any part thereof, instead.of continuing to vest in
the CentralGovernment, vest in that authority or bodyof trustees of that
trust eitheron thedate of the notification or on such later date as may be
specified in thenotification.

(2) When"any right, title and interest in relation to tile area or part
thereofvest in-the authority or bodyor trustees referred toin sub-section
(1), suer right~:t>f theCentralGovernment in relationto such area or part
thereof, shall, 0.0 and from the date of such vesting, be deemed to have
becomethe r.i.~ts of that authority or bodyor trusteesof that trust. .

, {~} The pr;visions of Sections4, 5, 7 and 11 shall, sofar as may be,
apply in relati"-n to such authority or body or trustees as:'.: they apply in
relation to t~e;·.Central Government and for; this purpose references
therein to the-Central Government shall be construed as, references to
such authority..·.~.r body or trustees." .
114. Section.:~/7 is' the... only section under the Chapter entitled

"Management An~Administration of Property", and it reads thus:
"7. (1) .NptwithstanQing anything' contained in any contract or

instrument or .order of any court, tribunal or other aQthority to the
contrary, on "and from the commencement of this Act; the property
vested in the Qentra.l Government under Section 3 shall be managed by
theCentral Goy~rnment or by a~r§on or body of ~ersons or trustees of
any trust authorised by that Government in this behalf.

(2) In managing the property vested in the CentraI Government
under Section 3, the Central Government or the authorised person shall
ensure that the position existingbeforethe commencement of this Act in
the area on which the structure (including the premises of the inner and
outer courtyards of such'structure), commonly known as the Ram Janma
Bhumi-Babri Masjid, stood in Village Kot Ramchandra in Ayodhya, in
Pargana Haveli Avadh, in Tehsil Faizabad Sadar, in 'the district of
Faizabadof the Stateof UttarPradesh is maintained."
115.By reasonof Sectio~ 8 the ownerof any land, building, structureor

other property comprised i~ the 'area' shall be given by the Centra)
Government in cash an amountequivalent to thfmarket value of the land,
building,structure or other property that has been transferred-to and vests in
the Central Government under Section 3. For the purposes of deciding the
claim of the owner, the Central Government Is to appoint a Claims
Commissioner. Claims are required to be made within a period of 90 days
from the date of the'commencement of the Act.

116.Section 9 makes it clear that the provisions of the Act would have
effectnotwithstanding anything inconsistent therewith containedin any other
law for the time being in force or any instrument having effect by virtue' of
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any 'law other than the Act or any decree or order of anYK court, tribunal or
other authority. Section 1Q provides for penalties for nori...compliance with

a the provisions of the Act. Section 11 provides for protection for action taken
in good faith under the Act. Section 12empowers the Central Governmentto
make rules to carry..out the provisions of the Act. BY reason of Section 13
the Ordinanceis repealed.

117. The Act may pow beanalysed. :',
118. 'Area' under Section 2(a) of the Act is that specified. in the

b Schedule. Asain, 'area' under Section 3' is .that specified in the Schedule.
'Area', by reason of Section 4(1), includes assets and all property, movable
and immovable, and all other rights and interests in or arising out of such
property. 'Area', in other words, includes the whole bundle of movable and
immovableproperty in the, area specifiedin the Schedule and all other rights
and interests therein or arising thereout. The whole bundle of property and

C rights vests, by reasonof Section 4(2), in the Central Government freed and
dischargedfrom all encumbrances.

119. Section 7(I)'speaks of property vested in the Central Government
under Section 3. It; therefore, speaks of the whole bundle of property and
rights. These are to be managed by the Central Governmentor any person or
b6dy of j)er~on§ or tt'Uat~~§of My tm§t §o Authoft§ed. In managing the whol~

d bundle of property-and rights "the Central Government .or the authorised
person shall ensure that the position existing before the commencement of
this Act in .th,e 'area on which the structure (including the premises of the
inner and outer courtyards) ... stood ... is maintained'vThis provision in
Section 7(2) relates only ~o that part of the area upon which the disputed
structure stood (the disputedsite).

e
. 120.Now, as to 'the"authorised person", Section 7(1) 'says that the whole

bundle of property and rights shall be managedby the Central Government
or bya person or body of-persons or trustees of any trust authorised bY the
Central Government. This, as Section 7(2) shows, is the "authorised person"
under Section 2(b). He or it may not be the: authority .or other body or
trustees reterredto in ScctJon 6(1). In other word's, the power to manage the
whole bundle of propertyand rights may be conferred upon any person or
body of persons or trustees of any trust even though he or they are not
required to comply with the terms and' conditions .that the Central
Governmentmay deem fitto imposeunderSection 6(1). ;

121. "In managing the property vested in the Central Government under
9 Section 3" (which, readwith Section 4(1), means the:'whole bundle of

property and rights) "the Central Governmentor the authorised person shall
ensure that theposition existing before the-commencement of this Act in the
area on which'the structure (including the premises of the inner and outer
courtyards of such structure) t •• stood ... is m~ntained"..This provision in
Section 7(2) speaks of "the position existing before the commencementof

h this-Act", i.e.cexisting before midnight: on the night of 6...1...1993/7...1... 1993.
This provisiont,therefore, requires the Central Governmenf of the authorised

..
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person to ensure,'i.~· managingthe whole bundle of property and rights, that
the position existing on the disputed site before midnight on the night of
6.. 1-.1993/7- t-19~~,s maintain~d. -

122. The obJi~tion is cast in regard to the 'management' ot the whole.
bundle of property'and rights. This implies that the Central Government or
the authorised perspn is required to continue with.the puja that was being
performed on th¢ :disputed site before. 7-1-1993. This is provided for even
though,by reasot19fSection4(2), the orders of the court in this behalf cease
to haveeffect. . ,. ,

123. There is~ provisionin the Act which indicates in clbarterms what
usethe who' . bundleof property and rights, includingthe disputed site. wilt
be'putto by the CentralGovernment. An indication in this behalf is provided
by Section 6. Section 6 is an enabling provision. By reason of Section 6(1),
notwithstanding the' vesting in the Central Government of the whole bundle

, of property and rlghts, utheCentral GovernMent rt1AY. if it i! §Ati~fied that
any authority or other body or trustees of any trust' set up on or after the
commencement of this Act is ,orare willing to comply with such terms and
conditions as that Government might think fit to impose direct .... that the
right. title and interest or any of them" in relation to the whole bundle of
property or rights or any Part. thereof, instead of continuing-to vest in the
Central Government, shall vest in that authority or body or trustees of that
trust. Thereupon, by reason' of Section 6(2), the rights of the Central
Government in the whole bundle of propertyand rightsor such part thereof
a~ has been vested under Section 6(1) shall, on and from the date of such
vesting, be deemed to have become the rights of that authority or body or
trustees of that trust. In other words, when the vestlng takes pll'e in re~~t
of the whole bundle of property and rights or of 'any part thereof, all the
rights of the Central Government in the whole bundle of propertyand rights
or such part thereof as has been vested, shall be deemed to be transferred to
the authorityor bodyor trust in which it is vested. ,

124. The provisions of Section 6 apply to the whole bundle of property
and rights; that is to say, they apply also to the disputed site: The disputed
site may also be vested in aJ1 authority or body "Qr trust that is willing to
comply with the terms and conditions. that the Central Government might
think fit to impose.Those terms and conditionsare; not specified in the Act,
nor is there any indication in that behalf available. The only restriction
impo5~d upon such authQn,y Qr b99Y9r trust, apart from .the term~ and
conditions that the Central Government may think fit to impose, are those
provided in Section 7. This is set out in Section 6(3). The provisions of g
Sections4,5 and 11 whichare also mentioned in Section6(3) are provisions
that empowerand protectthe authority or body or trust.

125.. Section 7 relates to the management and administration of the
whole bundle of property and rights. Section 7( I) states that it shan be
managed by the Central Government or by a body of persons or trustees of h
any trust authorised by the Government inthis behalf; in other words, the
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authorised person. Section 7(2) obliges the Central Government or the
authorised person, ip managing the whole bundle of property and rights, to

a ensure that "the position existing" before the commencement of the Act in
the area on which the disputed structure stood "is maintained". The Central
Government or the authorised person is, therefore, obliged to maintain the
"position" in respect of the disputed site as it .was before midnight on the
night of 6-1-1993/7-1-1993, and it is required'to do so in "managing" the
whole bundleof property and rights, This implies not only that the debris of

b the demolished structure must be maintained as it stands but also that the
idols which had been placed on the disputed site after the demolition had
taken place must be retained where they are and the puja earned on before
them must be continued.

126.Since the Act does not spelJ out the use to which the whole bundle
of property and rights is intended to be put and since~the provisions of

c Section 7 are applicable even to the authority or body ortrust in which the
CentralGovernment may vest the wholebundleof propertyand rights or any
part thereof under the provisions of Section'6, it is possible to read the
provisions of Section 7 as being of a permanent nature,The Act read by
itself, therefore, suggests that the idols shall remain on the disputed site for
an indefiniteperiod of time and puja shall continue to beperformed before

d them. ,.

121. Section 8 gives to the owner of any land, building, structure or
other property, which is acquired compensation'equivalent to the market
value thereof. Claims in. that- behalf are to be entertained by a Claims
Comrnisslonerto beappointed by the CentralGovernment.For the purposes
of establishing, his claim, the owner would have to establish his title to the

e property that has been acquired. The suits in the Allahabad High Court
which abate by reason of Section 4(3) relate to the title of the disputed site.
In other words, the forum for the adjudication of the title to the disputed site
is shifted from the courts to the ClaimsCommissioner; .

128, The above is an analysis of the Act by:itself. It is, necessary to read
it also in the'context of its Statement of Objects and: Reasons and the
Reference... '

129.The ~tatement of.Objects and Reasonsstate thatthe acquisition of
the whole bundle of propertyand rights is necessary for setting up a planned
complex housing"a Ram temple,a mosque, amenitiesfor pilgrims, a library,
museumand otliersuitable facilities". The authorityor other body or trustees
ofany trust wi~lng to comply with such terms and conditionsasthe Central

9 Government .mW think fit 1'0 imposewould, underthe provisions of Section
~,be vested with a part.of the whole bundle of property and 'rights to
construct and:~ntain a Ram temple and concommitant amenities. Another
authorityor b,04Y or trust so willing would be vestedwith anotherpart of the
whole bundle ~rpropertyand rights to constructand maintain a mosque and

h concommitent ,:facilities. 50 read, the provisions relating t9 the management
and adminjstr~on of the whole bundle of property and rights contained in

:'~ .
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Section7 are int~~ provisions, to operateuntil vestingunder Section 6 has
taken place. . :~ ;. ';' ,

130. Having' regard to the provisions of Section 6, the Statement of a
Objects and Reasons and the Reference, the acquisition of the disputed site
and surrounding, land is to hold the same pending the resolution of the
dispute regarding the disputed site. The tesolutiofiof the di§pute i~ to 'take
place in the manner stated in the Reference. Upon such 'resolution the
disputed site would be handed over for the construction of ~ mosque or a
Ram temple, as the case may be, and the surrounding area would house a b
placeof worshipof the otherreligion andancillary facilities for the places of
worship of both theMuslim and theHindu communities. Thevalidity of the
provisions of Section 3, by reason of which the whole 'bundle of property
and rights stands transferred to and vests in the Central Government, and,
therefore, of the Act itself, depends upon the validity of the provisions that
follow it, particularly, Section 4. : c

131. Section 4(1) states that the "area shall be deemed-to include all
assets, rights, leaseholds, powers, authority and privileges an!d all property,
movable and immovable, ... and all other rightsand interests iIJ or arising out
of such properties as were immediately before the commencement of this
Act in the ownership or control of any person or the State Government ...
and all registers, maps, plans, drawings and' other documents. of whatever d
nature relating thereto". By reason of Section 4(2) all the properties which
have vested in the CentralGovernment under Section3 shall by the force of
such vesting, stand freed and discharged from any trust, obligation,
mortgage, charge, lien and all other encumbrances affecting:;,them and any
attachment, injunction, .decree or order of: any court or tribunal or other
authority restricting the use of such properties in any manner or appointing e
any receiver in respect of the whole or any part of suchproperties shall (jeaBC
to have any effect. Section4(3) states that any suit, appeal or other
proceedings in respectof the right, title and interest relating toany property
which is vested in the Central Government under Section; 3 which was
pending before any court, tribunal or other authority on the date of the
commencement of the Act "shall abate".By reason of Section 8 the owner of
any land, building, structure or other property comprised in the 'area' shall
be given by the Central Government in cash an amount equivalent to the
market value of the land, building, structureor other property that has been
transferred to and vests in the Central Government under Section 3. Such
claims are to be decided bya Claims Commissioner, who is entitled to
regulatehis own procedure. ' 9

132. As the White Paper'shows, the demolished~truetUt~ wu built A~ A
mosquein 1528. It was used asa mosquefrom 1528 until the night of 22-12­
1949/23... 12- t949, when the idols were placed therein. The idols continue in
the disputedstructureby reason of the ordersof the courts. Under the orders
of the court passed in 1986 public worshipof the idols was permitted. This
state of affairs continued until 6..12;.1992, when the disputed structure was h
demolished. '.
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133. The eff~t of SeS;tion 4 of the Act is that the ~~nni WakfBoard,
which administered the mosque that was housed in the disputed structure,

a and the Muslim community lose their right to 'plead adversepossession of
the disputed site from 1528 until 1949, if not up-to-date, considering that the
idols remained in the disputed structure only underthe orders of the courts,
Instead of judicialdetermination of the title to the disputed site on the basis
of the law,' the disputed site, alongwithsurrounding land.ihasbeen acquired
and a complex with a mesque and a temple thereon is planned. What is to

b happen to the disputedsite is to depend upon, the answer to the question
posed in the Reference and negotiations based thereon. The question posed
In the Reference is: Whether a Hindu temple or any other Hindu religious
structure existed prior to the construction of t~e disputed structure on the
disputed site.The learned Solicitor General fairly stated thAt th~ ~ourt ~hould
read the question as asking .whether any Hindu temple or other Hindu

c religious structure stood on thedisputedsite-immediately beforethe disputed
structure was built thereon. The dispute, it will be remembered, was that a
Ram temple had stood on the disputed site and1 it was demolished to make
place for the disputed structure; the question posed, however, is: Was there
"a .Hindu temple or any .. Hindu religious structure" on the disputed site.
Secondly, thesalientfact as to whether the temple, if any, wasdemolished to

c;J make place for the disputed structure is not to be gone into, The disputesas
to title to the disputed site survivefor consideration for the purpose of award
of compensation. For this purpose title shall have to be established not
Mfor~ a eoul1'of law but before a Claims Commissioner to be appointed by
the Central Government who is entitled to devise his own procedure. No
right of appeal.or reference to a Civil Court is-provided for with the result

e that the decision of the Claims Commissioner; would be.final except for a
remedy under,'Articles 226/227 of the Constitution.: For the reasons
aforesaid, the p~ovi~ions of Sections 4 and 8 of the Act must be held to be
arbitrary and uereasonable.

134. MoreJrnportantly, the provisions of Section 4 ofthe Act, inasmuch
as they depri:v~· the Sunni Wakf Board and the Muslim community of the
right to plead:;·nd establish adverse possession' as aforesaid and restrict the
redress of their. grievance in respect of the disputed site to the answer to the
II mated que~.ti.on posed byfhe Reference and to negotiations subsequent
thereto, and t~ provisions of Section 3 01 the Act, which vest the whole
bundle of pfoQerty and rights in the Central Government to achieve this
purpose, offend the principle of secularism, which is a part of the basic

9 structure of the Constitution, being slanted: in favour: of one religious
communi ty as. ~gainst another,

135. That secularism is a part of the basic features of the Constitution
was held in Kesavananda Bharati v, State of Keralai. It was unanimously
reaffirmed bythe nine...JudgeBench of thisCourt in S.R. Bommai v. Union of

h

5 (1973) 4SCC 125 1973 Supp 5CR 1
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India". Sawant, 1. analysed the Preamble of the Constitution and various
articlestherein and held that these provisions, by implicationprohibited the
establishment. of a' theocratic State and prevented the' State from either a
identifying itself with or favouring any particular. religion, The State was
enjoinedto accordequal treatment to all religions. K.Ramaswamy, 1. quoted
the wordswrittenby Gandhiji that are asappositenow as they. were when he
Y(r9t~ them: "The Allah of Muslimsis the same as the God of Christiansand
Ishwaraof Hindus."B.~ JeevanReddy, J. said:(sec p. 233, para 3Q4)

"While the citizens of this country are free to profess, practise and b
propagate such religion, faith or beliefas they choose, so far as the State
is concerned, i.e., from the point of view of the State, thereligion, faith
or belief of a person is immaterial. To it, all are equal and-all are entitled
to be treated equally. How is this equal treatment possible, if the State
were to prefer or promote a particular reIigion, race Of caste, which
necessarily meansaless favourable treatment of all other religions, races C

andcastes. How are the constitutional promises of socialJustice, liberty
of belief, faith or worship andequalityof statusand of opportunity to be
attained unless the State eschews the religion, faith or belief of a person
from its consideration altogetherwhile dealing, with him, his rightA, hi~
duties and his entitlements? Secularism is thus more than a passive
attitudeof religious tolerance. It is a positiveconcept of equal treatment d
of all religions, This attitude is described by some as one of neutrality
towards religion or as one of benevolent neutrality. This may be a
conceptevolvedby Western liberal thoughtor it may be, as some say,an
abiding faith with the Indian people at all points of time, That is not
material. What is material is that it is a constitutional goal and a basic
feature of the Constitution as affirmed in Kesavananda Bharati v. State e
of Keralas and Indira-Nehru Gandhi v. !!aj Narain6• Any step
inconsistent with this jconstitutional policy is, in . plain words,
Yn~Qn~tit~'iQnal. It '

The State has no religion. The State is bound to, honour a~d to hold the
scales even between all religions. It may not advance the cause of 'one
religion to the detriment of another.

136. The core provisions: of the Act are Sections 3, 4 and 8. The other
provisions of the Act are only ancillary and incidental to Sections3,4 and 8.
Since the core provisions of Sections'3,4 and 8 are unconstitutional, the Act
itselfcannot stand.

137.The provisions of Section 7 are referred to in support of the finding 9
that the Act is skewedto favourone religion againstanother, .

138.The provisions of section 7(1) empowerthe CentralGovernment to
entrust the maniiiement 9t" Jhe acquired area to"anr perspn or bod~ of
persons or trustees of any trust". Section 7(2) states that "in managing the

4 (1994) 3 sec I

5 (1973)4 sec 225: 1973SuppSCR 1
6 1975Suppsec 1 : (1976)2 SCR,347
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property vested in the Central Government under Sect,~on 3 the Central
Government or the authorised person ... shall ensure.that the position

B cKisting befQre 'the ~Qmmencement of this Act in the area on which" the
disputed structure "stood,... is maintained". It ~ is relevant to note ,that "the
position" is required to be maintained in the course of "managing the
property". ,Before "the commencement of this Act" the )disputed structure
had beendemolished, the idols had beenplacedon the disputed site and puja
thereof had begun, Section 7(2), therefore, requires that the puja must

b continue so long as the management continues. For how long such
management is to continueand on the happening on whatevent it will come
to end IS not indicated. Section 7(2)_ thus, perpetuates the performance of
puja on the disputed site. No account is taken-of the fac:t that the structure
thereon had beendestroyed In "a most reprehe~sible act. The perpetrators of
this deed strucf not only against a place of w9rship but at the principles of

c secularism, democracy and the rule of law...." (WhitePaper, para 1.33.) No
account is tak~n of the fact that there is a dispute in respect of the site on
which puja is-to be'performed; that, as stated in the White Paper, until the
night of 22-1 ~~;1949/23-12-1949, whenthe idols were placed in the disputed
structure, the' ~isputed structure was being used as a mosque; and that the
Muslimcomrn~nity has aclaim to offernamazthereon. ,

d 139. Ref~:~nce was .made in the course. of the proceedings to the
provisions oftbe Places .of Worship Special Provisions .Act, 1991. It is a
statute to prOti'bit the conversion of any place of worship-and to provide for
the mainten~ry.~e of the 'religious character of any place of worship as it
exi5tcd on lj~"1947, n,enjQi05 thilt nQ p~r~on shall <ro,nvert any place of
worship of an" religious denomination or any Section thereof into a place of

e worship of a ~ifferentsection 'of the same religious denomination or of a
different religious denomination or any section thereof. It declares that the
religious character. of aplace of worship existing on 15-8-1947, shall
continueto be-the same as it existedon that date. It is specified tb;it nothing
contained in the statute shall apply to the place of worship whicl.. v 'as the
disputed structure at Ayodhya and to any suit. appeal or other proceedings
relating to it. Based'upon The Placesof Wors~ip Act, it was submitted tha~

what had happened at AyQdhya on 6-12-1992, couldneverhappenagain. The
submission overlooks thefact that the IndianPenalCode containsprovisions
in respect of offences relating to religion. Section 295·. thereof states that
whQeY~r Q~~trQysJ <;1amage~ or defiles any place of worship or any object
held sacred by:any class,ofpersons with the object of thereby insulting the

9 religion of any class of persons or with the 'knowledge that any class of
persons is likely to consider such destruction,' damage or defilement as an
insult to their religion shall be punished. Section ;295 provides for
punishment of a person who with the.deliberate and malicious intention of
outraging the religious feelings of any class of citizens 9£ India, by words,
either spokenor written,or by signs or by visiblerepresentation or otherwise

h insults or attempts to insult the religion or religious beliefs of that class.
Those who razedthe disputed structure to theground on 6·12-1992, were not
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deterred by these provisions. Otherssimilarlymindedare as little likely to be
deterred by the provisions of the Placesof Worship Act. ;

140. The Preambleto the"Constitution of Indiaproclaims.that India is a a
seculardemocratic republic. Article 15 in Part III of the Constitution, which
provides for fundamental rights, debars the State from discriminating against
any citizen on the ground of religion. Secularism is given pride of place in
the Constitution. The object is to preserve and protect all religions, to place
all religiouscommunities on a.par, When, therefore; adherents;of the religion
of the majority ofIndiWl ~iti~en~ mik~ ~ claim upon and assail the place of b
worship of another religion and, by dint of numbers, create conditions that
are conducive to pubhc disorder, it is the constitutional obligation of the
State to protect that placeof worship and to preserve public order, using for
the purpose such means and forces of law and order as are-required, It is
impermissible under the provisions of the Constitution for the State to
acquire that place of worship to preserve public order. To condone the c
acquisition of a place of worship in such circumstances is to efface the
principleof secularismfromthe Constitution. '

141. We must add 'a caveat. If the title to the place of;, worship is in
dispute in a court of law and public order is jeopardised, two courses are
open to the Central Government, It milY applyt{,l th~ court concerned tc? be
appointed Receiver of the place of worship, to hold it secure pending the d
final adjudication.of its title, or it may enact legislation i that makes it
statutory Receiver of the place of worship pending the adjudication of its
title by the court concerned. In either event, the Central Government would
bind itself to hand over the place of worshipto the 'party in whose favour its
title is found. "

142. The learned SolicitorGeneralsubmitted: .
Whenconflictingclaims are made and deep sentimentsare involved,

a solutionmay hurt one or other of the sentiments, but on that account it
cannot be characterised a$partialor lackingin neutrality. '

Wh~n i\mUy and hal1l'0ny between communities are threatened, it is
one of the secular duties of the .State to help the patties towards a
solution which the Government feels will be acceptedoverthe course of
time, if not immediately.rand which will have-the effect-of abating and
bluriting the violence of the strife and conflict. The Act and the
Reference make an attempt in the direction of restoring amity and
harmony between the communities, Their objectiveis secular,

Wecannot,for the reasonsstatedabove,agree." i

143. A brief reference to Article25(1)'mayit~~ be made.Jt reads:
, "25. 'Freedom of conscience and free profession, practice and

propagation of religion.- (1) Subject to public order, morality and
h~"llh i\n~ to the other provisions of this Part, all. persons are equally
entitled to freedom of conscience and the right freely to profess, practise
and propagate, religion." , h

,.'
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Article 25(1) protects the rights of individuals. (See Commissioner; Hindu
Religious Endowments, Madras v. Sri Lakshmif"dra Thirtba Swamiar of Sri

a Shirur Mutt.20) Exerciseof the right of the individual to profess, practise and
propagatereligion is subject to publicorder.Secularism isabsolute; the State
may not treat rcligion5 differently on ~he grounqthat publif order requires it.

144. The 'principle of.secularism illuminesthe provisions of Articles 15
and 16. Articl~'15 obliges the State not to discriminateagainst any citizen on
the ground of-rellgion, The obligation is not subject to any restriction.

b Article 16(1") :yeclares that there shall be equality of opportunity for all
citizens in ~~tters relating to employment or appointment to any office
under the Stat~. Article 16(2) puts the requirement negatively: No citizen
shall on the gt~tlnd of religionbe ineligiblefor or be discriminated against in
respect of any:t~mployment or officeunder the State. Again, the obligation in
this behalf is:~ not subject to any restriction. The "hands-off" approach

C required of the.Statein mattersof religion is illustratedalso by Article 27, by
reason whereq' no person\can be compelledto pay any t~es the proceeds of
which are .sPFcifically appropriated in payment of expenses for the
promotion or maintenance of any particularreligion. Article 29(2) may also
be noted for its absolute'terms; no citizen can be denied admission into any
educational i~~itution maintained by the State or receiving aid out of State

d funds on the gr:ound of religion. ..~

145. This .bringsus to the Reference. The Act having-been struck down,
the suits as to the title of the disputed site in the Allahabad High Court
revive and the,purpose for which the Reference was made may be said to
have becomeredundant.On the other hand, it may be said that the revival of
the suits does not debar the CentralGovernmentfrom negotiating to bring an

e amicable solution to the,dispute at Ayodhya and such negotiations depend
.upon the answer given to the question posed:by the R~ference. We shall,
therefore, deal with the Reference, and proceed upon the basis that it is
maintainable under the provisionsof Article 143. .

146. In Special ReferenceNo. J of196.{2.1, this Court held:'(SC.., y. 431)
"It is quite true that under Article 143(1) even if questions are

referred to this Court for its advisory opinion, this Court is not bound to
give such advisory opinion in every case.' Article 143(1) provides that
after the questions formulated by the President are received by this
Court, it may. after such hearingas it thinks fit, report to the President its
opinion thereon. The-use of the word 'may' in contrast with the use of
the word 'shall' in the provision prescribed by Article 143(2) clearly
brings out the fact that in a given case, thls~ourt may respectfullyrefuse
to express its 'advisoryopinion if it is satisfied that it should not express
its opinion having regard to the nature of the questions forwarded to it
and having regard to the other relevantfacts and circumstances.'

h
20 1954SCR 1005,1021: AIR f9S4SC282
21 (1965) I SCR413 AIR 196~ SC 745
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147. In Special Courts Bill, 1978, Re22, this Court said; (SCR p.502:

SCC pp. 400-01,para20)
"Article 143(1) is couched in broad terms, which provide that any

question of law or fact may be referred bf the President for the
consideration of the Supreme Court if it appears to him that such a
question has;arisen or is likely to arise and if the question is of such a
nature and of such public importance that it is expedient to obtain the
opinion of the Court upon it. Though questions of fact 'have not been
referred to this Court in any of the six references made under Article
143(1), that articleempowers the President to make a reference even on
questions of fact providedthe otherconditions of the artic~e are satisfied.
It is not necessary that the.question on whichth~ opinion of the Suptert\~
Court is sought must have arisen actually."It is competent to the
President to make a reference under Article 143(1) at an.anterior stage,
.namely, at the stage when the President is satisfied that the question i~

likely to arise. Thea satisfaction whether the question has arisen-or is
likely to arise and whether it is of such a nature and of such public
importance that it is expedient to obtain theopinion of the Supreme
Court upon it, is a matter essentially for the President to decide. The
plainduty and function ofthe SupremeCourt underArticle 143(1)of the
Constitution isto considerthe question on whichthe Presidenthas made
the reference andreport to the President its opinion, providedof course
the question Is capable ~r being profioUti~~d upon Md fallg within the
power of the Court to decide. If, by reasonof the manner in which. the
question is framed or for any other appropriate reason the Court
considers it not proper or possible to answer the question it would be
entitled to return the. reference by pointing out the impediments in
answering it. The right of this Court to decline to answer a reference
does not flow merely out-ofthe different phraseology used in clauses (1)
and (2) of Article143,in the sensethat clause (I) providesthat the Court
'may' report to the President its opinion on .the question referred to it,
whileclause (2) provides that the Court 'shall' report to the President its
opinionon the.question, Even in matters arisingunderclause (2), though
that questiondoes not'arise in this reference, the Court may be Justified
In returning the reference unan~werM if it findQ for 11 valid reason that
the question is incapable of being answered, With these preliminary
observations we willconsiderthe contentions set forthabove."

This Court is, therefore,' entitled to decline to answer a question posed to it
underArticle 143'~if. it considers that it is not properor possibleto do so, but
it must indicateits-reasons, '

148. In our yie,w, the Reference must not be answered, for the following
reasons. ,.'

149. The A~~~' and. the Reference, as stated herejnabo~e, favour one
religious commu~ty and disfavouranother; the purposeof the Reference is,

.. ::,;,
22 (1979) 1sec 380:.~1979) 2SCR 476.'... "
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therefore, op~~sed to secularism and is unconstituti~nal. Besides, the
Reference dO~~llot serveaconstitutional purpose. ";

a 150. Sec,~~dly, the fifth recital to the Reference stat~~. that "the .C~ntral
Govemmentptoposes to settle thesaiddispute after obtainingthe opiruonof
the Supreme C'ourt of India and in terms of (he said opinion". (emphasis
~UppJ ied) It 'is;clear that the Central Government does not propose to I settle
the dispute jn:~terms of the Court's opinion. It proposes~to use the Court's
opinion as a springboard for negotiations. Resolution of the dispute as a

b result of such negotiations cannotbe said to be a resolution of the dispute "in
terms of the ~"id opinion". Asked to obtain instructions .and tell the Court
that the mosquewould be rebuilt if the question posed by.the Reference was
answered in the negative, the learned Solicitor General made the statement
quoted above. It leavesus in no doubt that even in the circumstance that this
Court opines 'that no Hindu temple or Hindu religious structure existed on

C the disputed site before the disputed structure was built thereon, there is no
certainty that the mosquewill be rebuil t, '

151. Thirdly, there is.the aspect of evidence in relation to the question
referred. It is notour suggestion that a court 01 law ~Si not competent to
decide such a question. It can be done if expert evidence of archaeologists
and historians 'is led, and is tested in cross-examination. The principal

d protagonistsof the two stands are not appearing in the Reference; they will
neither lead evidencenor cross-examine. The learnedSolicitorGeneralstated
that the Central Government would lead no evidence, but it would place
before the Court the material that it had collectedfrom the two sides during
the course of earlier negotiations. The Court being ill-equipped to examine

,and evaluate such material, it wouldhave to appointexperts in the field to do
e so, and their evaluation would go unchallenged, .Apart,{from the inherent

inadvisability of renderinga judicial opinionon such evaluation, the opinion
would be liable to the criticism of one or both sides thar it was rendered
without hearing them or. their evidence. Thi~ would 6fc~nftuHy be ¢f 1\0
significancefor they hadchosen to stay awaY,Qut this opinion is intended to
create a public climate for negotiations and the criticism would find the
public ear, to say nothing of the fact that-it would impair this Court's
credibility.

152. Ayodhya is a storm that win pass. The dignityand honour of the
SupremeCourt cannotbe compromised becauseof it.

153. No observation that we have made is' a reflectionon the referring
9 authority. We have the highestrespectfor the offi.·Ice of the, Presidentof India

and for its present incumbent; his secularcredentialsare wellknown.
, 154. Having regard to the construction that we have placed upon the Act

and the Reference, it is neithernecessary nor appropriate to discuss the other
challenges to their validity and maintainability, respectively, It may,
however, be said that we found the argument that the Act was public order

h legislation and, therefore, beyond the competence of Parliament very
plausible.
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155. We are indebted to .the learned Attorney General f~r the assistance
th~t he hi~ rend~red 'Q 'he Cgun. We ere indebted to counsel who have
appearedin these matters; if we single out Mr R.K. Garg, it i*- because of his
untimelydemise. 'i'

156.Before we pass final orders, some observations of ~. general nature
appear to be in order. Hinduism IS a tolerant faith. ~t is that tolerance that has
enabled Islam, Christianity, .Zoroasrnanism, Judaism, Buddhism, Jainism
and Sikhism to find shelter and support upon this land. We'Jhave no doubt
that the moderate Hindu has Ilnle taste for the tearing downof the place of
worshipof another to replaceit with a temple. It Isour fervetit hope that that
moderate opinion shall find general expression and that communal
brotherhood shall bring to the dispute at Ayodhya an amicable solution long
before the courts resolve it. : '

1~'. To quote GandhUi again: ,
"India cannot cease to be one nation because people belonging to

different rehgions live in it. ... In no part of the'world are jonenationality .
and one religion synonymous terms, nor has it ever been so in India."
158. The Acquisition of Certain Area at Ayodhya Act, ~ 993, is struck

down as being unconstitutional. The writ petitions impugning the validity of
the Act are allowed. The issues in the suits in the Allahabad High Court
withdrawn fortrial,to this Court are answeredaccordingly,

159. The Presidential Reference is returnedrespectfully, unanswered.
160. There shall be no order as to costs.

-"(1994) 6 SupremeCourt Cases"442

(BEFORe M.N. VENKATACHALIAH, C.J.ANI? G.N.RA~ J.)
MOHO. ASLAM A~IAS BHURE, ACCHAN RIZVI. Petitioners;

Versus
UNIONOF INDIA--
STATE OF UTIAR:'pRADESHAND OTHERS Respondents.

Contempt Pet"ition No.97 of 1992 inWritPetition (Civil) No.977and
972of t991,.~d Contempt Petition No. 1Q2 of 1992 inWrit Petition

(Civil)'~O. 1000 of199It, decided on October 24, 1~94
A. Constitution::of India -+ Arts. 129 & 215 - Wilful circumvention of

Courts' orders in:~rreptitiou$ and indirect manner by Chief,: Minister of a
State, held, covere~t- Chief Minister liable for contempt on his:failure to take
reasonable steps~lfdisregard Qfsecular principles t9 keep up:,his assurances
which were incof~fated by Court as his undertaking and orders issued on
that basis - PursQ4lnt to challenge to State Govt. notifications. under S. 4 of
Land Acquisition t\ct for acquisition of certain land close to Ram Janma
Bhuml-Babrl MaSjfd complex, interlocutory orders issued by Higb Court as
wellas Supreme CQlIrt - Assurances given by Chief Minister before National

.~..
t Under 'Article 32of theConstuuuon of India

a

b
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the provisions of Order 39 Rules 1 and 2 CPC and has committed a serious
error in deciding the scope of Section 53-A of the Transfer of:Property Act,

a 1882 and Order 2' Rule 2 CPC. As noticed above the Civil Judge while
granting ad interim injunction very categorically observed in 'the order that
respectiverights of the parties shall be decided at the time of final disposal of
the suit. The very fact that Plaintiff 2 is in possession of the,property as a
tenant under Plaintiff 1 and possession of Plaintiff 2 was not denied, the
interim protection was given to Plaintiff 2 against the threatened action of the

b uetcndams to eyi~tber' witl1Q~t fQllQwing the due pn;)cess ~f law. In our
considered opinion, the order! passed by the learned Single Judge cannot be
sustained in law. ~;

8. For the aforesaid reasons, we allow this appeal and set aside the order!
passed by the High Court in theaforesaid appeal arising out of the order of
injunction. However, before parting with the order .we are of the view that

c since the suit is pending for a long time the trial court shall hear and'dispose
of the suit within a period of four months,from the date of receipt of copy of
this order. It goes without sayingthat the trial court shall not beinfluenced by
any of the observation made in the order passed by the appellate court as also
by this Court and the suit shall be decided on its own merits.---

(2013) 9 Supreme Court Cases 319

(BEFOREDRB.S. CHAUBAN ANDF.M.IBRAHIM KALIFULI;A, JJ.)
STATE OFANDHRA PRADESfi

AND OTHERS Appellants;
Versus

e STARBONE MILLAND FERTILISER
COMPANY Respondent.

CivilAppeal No.6690pf2Q04t, decidedon February 21,2013
A. Property Law -:- Transfer of Property Act, 1882 - SSe 54, 55(I)(a)

tQ ~~(1){~) ~ ~~(~) ~g~ 7 ~ s~ \l"yer'~ claim to p~ramount qwne~hipan~
title in respect of property purchased - Seller having' different title from
title that was professed to be sold I.e, seller concerned owned only leasehold
title, but professed to sellparamount title - Sellerconcerned (one A) held
the leasehold under the Government as lessor - Effect - Held, such sale
deed was invalid and ineperative - Suit for declaration of paramount title
to said property by buyer against'Government, held, could riot be decreed
- Doctrines and Maxims - Nemo dat qui non habet (no onegives what he

g has not got) - Nemo plus juris tribuit quam ipse habet (no one can bestow or
grant a greater right, or a better title than he has himself) - Specific Relief
Act, 1963, S. 34 .

B. Evidence Act, 1872 - S. 17 - Admission by transferee as to
non.bolding of utle by, trgnsferor -- Lener written by buyer, S who had
purportedly been sold the paramount title by registered sate deed by A,

h
t Fromjhe Judgment and Order dated 22-3-2004 of the High Court of Judicature of Andhra

Pradesh at Hyderabad in City Civil ~ourt Appeal No. 72 of 1989 .

www.vadaprativada.in

www.vadaprativada.in



sec Online Web Edition, Copyright © 2019
Page 2 Monday, August 5,2019
Printed For: Mr. Nachiketa Joshi •
SCC Online Web Edition: http://www.scconline.com
TruePrinFM source: Supreme CourtCases
"'lI'Tr!l'~T'r"-1'"-""·_·_--"""-_·_----------------------------·_----------j---------:--------------------------------

320 SUPREME COURT CASES (2013)9 sec
stating that S had been cheated by its seller, A, as A had professed to sell
paramount title which A did not hold - Held, this was a clear admission by
S that A did not have paramount title - Hence, as no personcan grant a a
better title thaD he hilm~lf 1J91~s; S could not come to hold paramount title
by virtue of the said sale deed -l'ropertyLaw - Nemo dat quodnon habet
- Admission by purported transferee of title that purported transferor did
not hold that title - Held, will bind such purported transferee + Transfer
of Property Act, 1882 ...:..- Ss, 7, 8 and 54 - Civil Procedure Code, 1908,
Or. 12 R. 6 (Paras 6,:16and 17) b
Held: _ . . .
, No person can grant a title better than he himself possesses. In-the instant

case, unless it is shown that A (Le. seller) had valid paramount title, the
respondent-plaintiff (i.e, buyer) could not claim any relief whatsoever from
court. The courts below failed to appreciate that the sale deed dated 11-11-1959
was invalid and inoperative, as the documents on record established that the
seller A was merely a lessee ofneGovernment. The deeumems Bhow that the q
Government was the absolute owner of the suit land since at least 1Q20. Hence,
the judgments of the courts below decreeing the suit filed by the
respondent-plaintiff for- declaration'of paramount title are hereby set aside and
the suit is dismissed. ':", .,. (Paras 17, 24;-16and 25)

State of A.R v. Star Bon,e',:Mill & Fertiliser Co., City Civil Court Appeal No: 72 of ·1989,
decided on 22-3-2004f~P), reversed 'd
C. Property Law. ~:' Ownership and Title ~ Proof - Presumption of

title in favour of possessor under S, 110, Evidence Act, 1872 - Rebuttability
of - Held, presumption of title as a result of possession arises only where
the facts disclose th~tfno title vests in any party - Further held, where
possession of,plaintiff 'i~not prima facie wrongful, and his title is not proved,
it certainly does not lD;~n that because a man has title over some-land, be is
necessarily In possessjQ~ of It- It In fact means that, -If at any time a man e
with title was in poss~$~ion of said property, the law allows the presumption
that such ,possession was in continuation of the title vested in him - Thus,
all that S. 110 provides/for is that where apparent title Is with the plaintiffs,
then in order to displ~e said claim of apparent. title and to establish good
title ill himself, it is ~~umbent upon defendant to establish by satisfactory
evidence the circumstances that favour defendant's version - Presumption
of possession and/or continuity thereof, both forward and backward, can be
raised under S. 110, Evidence Act, 1872 .

- In present cas'e;plaintifT S was in possession of property in dispute as
transferee (as sub-lessee) of a lessee (A) of the Government - S claiming
paramount title by filing suit for declaration of paramount title against
Government - One R shown as pattadar in revenue record of that land - g
No explanation by plaintiff S as to who R was and how plalntiff was
concerned with it - Documents showing that the Government was absolute
owner of disputed land - .On such facts, judgments of courts below
decreeing plaintiff's suit for paramount title, held, not just.ified and,
therefore, set aside - Evidence Act, 1872 - S8. I!O,and 114 ~ Specific,
Relief Act, 1963 - Ss. 34, 5 and 6 - Criminal Procedure Code, 1973 - h
S. 145 - Penal Code, 1860, Ss, 154 and 158 '
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Held:
The principle enshrined in Section 110 of the Evidence Act, 1872 is based on

public policy with the object of preventing persons from committing breach of
the peace by taking the law into their own hands, however good; their title over
the land in question may be. 'It is;for this purpose, that the provisions of Section 6
of the. Specific Relief Act, 1963, Section 145 CrPC, and Sections 154 and 158
IPC, were enacted. All the aforesaid provisions have the same qbject, The said
presumption is read under Section 114of the Evidence, Act, and applies only in a
case where there is either no proof, or very little proof of ownership on either
side. The maxim "possession follows title" is applicable in cases 'where proof of
actual possession cannot reasonably be expected, for instance, .in the case of
wastelands, or where nothing is known about possession one way or another.
Presumption of title as aresult of possossion can ari~e; only where fii~t~ gi~~lQ~~
that no title vests in any party. Possession of the plaintiff is not prima facie
wrongful, and title of the plaintiff is not proved, It certainly does not mean that
because a man has, title over some land, he is necessarily in possession of it. It in
fact means that, if at any time a man with title was -in possession of the said
property, the law allows the presumption that such possession was in
continuation of the title vested in him. A person must establish that he has
continued possession of the suit property, while the other side. claiming title,
must make out a case of trespass/encroachment, etc. Where the apparent title is
with the plaintiffs, it is incumbent upon the defendant, that in order to displace

d this claim of apparent title and-to establish beneficial title in himself, he must
establish by way of satisfactory evidence, circumstances that favour his version.
Presumption of pos~(j~5ion nhdlor continuity thereof, botb fgrww-Q ~nQ
backward, can also be raised under Section 110 of the Evidence Act. (Para 21)

The trial court recorded a finding to the effect that the name of one R was
shown as pattadar in respect of the land in dispute and the respondent-plaintiff S
is in possession. The respondent-plaintiff could not furnish any explanation
herein as to who was this R and how the respondent-plaintiff was concerned with
it. The courts below, have erred in ignoring the revenue record, particularly, the
documents showing that the Government was the absolute ownerof the suit land
since at least 1920. (Paras 16 and 23)

Gurunath Manohar Pavaskar v. Nagesh. Siddappa Navalgund, (2007) 1,~ see 565; Nair
ServiceSociety Ltd. v. K.C.Alexander,AIR 1968 SC 1165; Chief Conservator of Forests
v. Collector, (2003)3 sec 472, reliedon ' ,

D. Property Law - Ownership and Title - Proof - Revenue record ­
Nature and value of - H~ld, i't i~ Dot Adocument oftitle - It merely shows
possession of a person' - Evidence Act, 1872, S. 3S (Paras 21 and 24)

Gurunatb ManoharPavaskar v.Nagesh. Siddappa Navalgund, (2007)13sec 565, reliedon

E. Evidence Act, 1872 -.S. 90 - Presumption under, as;to documents
9 30 yrs old - Reckoning of period of 30 yrs mentioned in S. 90 - Mode of

- Held, said period must be reckoned backward from the date of offering
of the document, and not any subsequent date t.e,the date of decislon of suit
or appeal - In present case,suit filed in 1974 on basis of registered sale
deed dt~ 11·11-1959- High Court considering said sale deed in the light of
s. 90 and reckoning period of 30 yrs as to said deed from 1959 till the date of
its impugned decision passed i:n appeal Le,22-3-2004, treating the appeal as
a continuation of' the suit - Held, such a ,view by High Court was
ImpermIssIble ~nd perverse ~. Hence, not accep~ble (PA}4A~ 14 'fill 15)

II'

I

••r'
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F. Property Law - Ownership and Title~ Estoppel or acquiescence­
Ownership .Qf property-e- Acceptance of municipal/agrlcultural tax by State
in respect ot property or grant of loan by bank .upon hypothecation! a
mortgage of the property - Effect of - Held, mere acceptance of
municipal tax or agricultural 'tax by a person, cannot stop the 'State from
challenging ownership of the land, as there cannot be estoppel against the
statute - Nor can such a presumption arise in case of grant of loan ~y a
bank upon it hypoth@cating the. property r- Evidence A~t, 16~~, S. 11~
otherwise - Transfer, of Property Act, 1882 - Ss,7, ~ and 54 -:- Nemo dat b
quodnonhabet' '4 '~ (Para 22)

Appeal allowed W-D/51461/CV

Advocates who appeared inthis case:
Amarendra Sharan, 'Senior Advocate (C.K. Sucharita and Ms Rumi Chanda,

Advocates) for the Appellants;'
D. Rama.Krishna Redd~nd Ms AshaGopalanNair,Advocates, for the Respondent.

Chronologicallist ofcase~.;~ted . on page(s) C

1. (2007) 13 SCC 565, q~runath Manohar Pavaskarv. Nagesh ~iddappa
Navalgunl1r/:

2/ City Civil Court Ap,pef No. 72 of 1989, decided on 22-3-2004 (AP), State
-ofA.P. v.Jtaf Bone Mill & FertiliserCo. (reversed) 322e, 324£1,

... .. 325d

326e d
326c

3. (2003) 3 SCC 472, 'CfflefConservatorof Forests v. Collector
4. AIR 1968 SC 1165,Mzir Service SacietvLtd. v. K.C.Alexander.' =. '~t'" . .

The Judgrnent of the .C,~urt was delivered by "
DR B.S. CHAUHAN, J.- This appeal has been preferred against the

impugned judgment at\d order dated 22-3-2004,passed by the High Court of
Judicature of Andhra Pradesh at Hyderabad in State ofA.P. v. Star Bone Mill e
& Fertiliser Co.l, by. way of which the civil suit filed by the ..respondent
against the appellants, claiming title over the suit land in dispute, has been
upheld." .

2. The facts and cifcUMstAft~e~ giving rise to this, uppeRl are! one Shri
M.A. Samad, Assistant Engineer, City Improvement Board, Hyderabad,
along with his associate, converted the land in dispute measuring 3.525 acres
i.e. 17,061 sq yd.iin favour of the Forest Department itt 1920. ~e suit land
was given on lease on 21-5-1943 to MIs A. Allauddin &\ Sons for a fixed time
period, incorporating the 'terms and conditions that tht( lessee would not be
entitled to extend the. existing building in any way, or to erect ~y structure
on the land leased. The lessee was also prohibited from transferring the suit
land by any means. 9

, 3. The said MIs A. Allauddin& Sons, a proprietary concern, sent a letter
dated 29-9-1945 in respo~se to ~k eviction notice, informing the appellants
that it was not possible for it to remove the factory esrabluhed on the suit
land, and thus, the said lessee asked the appellants to put up the said property
for rent. The said [IfIn, then sent a letter dated 1-5-1951, offering rent of

h

1 City Civil Court Appeal No. 72 of 1989~decided on 22-3-2004 (AP~
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Rs 600 per annum. The appellants vide letter dated 20-12-1954, informed
M/s A. Allauddin & Sons tovacate the site within it period of one month, or

a else be evicted in accordance with law, and in that caseit w6uld also be liable
to pay damages. In spite of receiving such .a letter, the said lessee/tenant
remained in possession of the suit premises, and continued to.pay rent, as is
evident from the letter dated 15-8-1956.

4. The appellants, however, vide letter dated 21-2-1958,;~asked the said
lessee/tenant M/s A. Allauddin & Sons, yet again, to vacate the suit land.

b Instead of vacating the suit land, MIs A. Allauddin & Sons executed a lease
deed dated 24-2-1958, and got it registered on 6-4-1958, in favour ofSyed
Jehangir Ahmed and others (partners of the respondent firm,~Mls Star Bone
Mill and Fertiliser Co.), for aperiod of two years. During the subsistence. of
the said sublease, the partnersof the firm Mis A. Allauddin &'Sons, executed
Asal! .deed on 11-11-1959 in favour ofthe respondent, for aConsideration of

c Rs 45,000. The said sale deed was also registered, and possession was
handed over to the respondent, <

s.The respondent herein filed a petition in 1964 before the Minister for
Agriculture & Forest, seeking permanent lease of the suit premises in his
favour. On 26-4-1967; an order was passed by the Ministry of Agriculture &
Forest in respect of recovery of arrears of rent as regards the said land. The

d respondent vide letter dated 7-5-1969, offered higher rent to the appellants
for the suit land.

6. On 22-5-1970, the respondent wrote a letter to the Cl].ief Minister of
Andhra Pradesh (Ext. B-39), stating that he had been cheated by MIs A.
Allauddin &; SOnB, as it hi&Q e~e~yte~ ~ ~"l~ g~~~ inhis favour, even th0l1gh it
had no title, and a very high rate of rent was fixed ;by the department, which

e should be reduced and till the matter is finally decided, a rent of Rs 569 per
month should' be accepted. The said application/petition wasrejected by the
Assistant Secretary to the Government, Food & Agriculture Department, vide
letter dated 18-12-1970. Aggrieved, the respondent filed" Writ Petition No.
187 of 1971 wherein an interim order dated 12-1.-1971 was passed, to the
effect that the recovery of rent for the period prior to 26-4-J969 would be
made at the rate of Rs 56~ per month instead of Rs 1279 per month.
Subsequent to 26-4:'1969, rent would be recovered at the rate.of Rs 1279 per
month. In case arrears are not paid by the respondent, he would be vacated
from the suit land.. '.

7. In view ofthe lnterim prder ofthe High Court, tb; "pp;ll"Dt~ i~~\Jed ~
g demand notice for a sum. of Rs 45,484.62p. However, vide order dated

19-10-1971, the High Court directed the respondent to deposit a sum of
Rs 30,000, in eight monthly instalments, The said writ petition was disposed
of vide order dated' 18-2-1972, asking the respondent to approach the
appropriate forum· to establish his rights over the suit land" or to make a
representation to the State Government for this pUII:'0se.;:

h 8. The appellants served notice dated 8-4-1974, upon .the respondent
under Section 7 ofthe Land Encroachment Act, and the respondent submitted

. ~..'

.~-.

www.vadaprativada.in

www.vadaprativada.in



~rD~®
1"0 N L FN EjI
Tru~ Prinf

u

sec Online Web Edition, <.,;opynght <G.) lV1!:J
Page6 Monday, AUgust 5, 2019
PrintedFor: Mr. Nachiketa Joshi •
secOnlineWeb Edition:·http://www.scconline.com
TruePrint™ source: supremeccurt Cases

324

@
(4013) 9 ~CC

a reply to the saidjshow-cause notice on 24-6-1974. The matter was
adjudicated and decided on 21-8-1974, under Section 6 of the Land
Encroachment Act, aria the respondent was directed to vacate the suit land. a
The respondent filed Writ Petition No. 5222 of 1974 before the High Court,
however, the same w~ dismissed, after giving liberty to the respondent to
approach the civil co-utt. Thus, the respondent filed Original Suit-No, 582 of
1974 for declaration .:9f title and for injunction, restraining the appellants
from evicting the said ~t~spondent..plaintiff from the pro~erty in dispute. ,

9. The appellants ..~~onte~ted the suit by filing a written statement, and on b
the basis of the pleadings therein, a large number of issues w~re framed,
including whether Wj A, Allauddin & Sons was actually the owner and
possessor of the suit' ~d; and whether it could transfer the suit' land to the
respondent-plaintiff, v.ide,registered sale deed dated 11-11-195? The City
Civil Court, vide judgment and decree dated 25-4-1989 decreed the suit,
holding that the Government was not the owner of the 'suit land-and that the C

respondent-plaintiff. had a better title over it. Thus, he wasentitled for
declaration of title, and injunction as sought by him. :,

10. Aggrieved, the appellants preferred City Civil Court Appeal No. 72 of
1989 before the High' Court, Challenging the said judgment and decree dated
25-4-1989, which was dismissed vide judgment and decree dated
22-3-2004 1, affirming the judgment and decree of the trial courtHence, this d

R~peRl.

11. Shri Amarendra Sharan, learned Senior Counsel appearing on behalf
of the appellants, has submitted that the courts below misdirected themselves
and did not determine the issue as regards, whether the vendor of the
respondent-plaintiff had any. title over the suit property. 'Q1e same is
necessary to determine the validity of the sale deed in favour of the e
respondent-plaintiff. The issue before the trial court was not whether the
Government was the owner of the said land or not. No such issue was framed
either. Moreover, such an issue could not be framed in view of the admission
made by the respondent-plaintiff itself, as it had been paying rent.regularly to
the Government, and the same was admitted by it," by way of filing an
application before the Government stating, that MIs A'Allauddin.s; Sons had
cheated it by executing a sale deed in Its favour, without any auth,brity/title. It
thus, requested the Government to execute a lease-deed/rent :deed in its
favour. It was not its case, that in its earlier two writ petitions flIed by it, it
had acquired title over the land validly, or that Mis A. Allauddin & Sons, etc.
had any title over the said suit land. The lease deed' executed by the
Government in favour of MIs A. Allauddin & Sons, dated21-5-1943 must be 9
considered in light of the provisions of Section 90 of the Evidence Act, 1872
(hereinafter referred to as "the Evidence Act"), and not the sale deed dated
11-11-1959, as the suit was filed in 1974, just after a period of 15 years of
sale, and not 30 years. The courts below have erred in applying the provisions

h
1 State of A.I? v..Star Bone Mill & Fertiliser Co., ~lty Civll ~ourt Appeal No. ,~ of 19B9,

decided on 22-3-2004 (AP)
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of Section 90 of the Evidence Act. The findings of fact recorded by the courts
below are perverse, being based on no evidence andhave been recorded by a
misapplication of the law. Thus, the appeal deserves to be allowed.

12. On the contrary, Shri D. Rama Krishna Reddy, learned counsel
appearing on behalf of the respondent, has opposed the appeal, contending
that the findings of fact recorded by the courts below, .do not warrant
interference by this Court. 'It is evident from the revenue records that
possession is prima facie evidence of ownership, and that the same is by

b itself, a limited title, which is good except to the true owner, The admission
and receipt of tax constitutes "admission of ownership, and the entries in the
revenue record must hence, be presumed to be correct, In the revenue record,
one Raja Ram has been shown to 'be the owner of the land, the Forest
Department cannot claim any title or interest therein. The said appeal lacks
merit, and is liable to be dismissed.

1~. We have considered the rival submissions made by the learned
counsel for the parties and perused the records. - ~

14. Admittedly, the High Courterred in holding that thesale deed dated
11-11-1959, mu~t h~ eensidered in the light ofthe provisions ofSection 90 of
the Evidence Act, instead of the period mentioned therein, thereby treating

d the appeal as a continuation of the suit. Therefore, the period of 30 years
mentioned therein, has been calculated from 1959, till the date of the
decision of the appeal i.e. 22-:-3-20041. This view itself is impermissible and
perverse, and cannot be accepted. The courts below have- not given any
reason, whatsoever., for the said lease deed to be treated as having been
executed on 21-5-'1943, under Section 90 of the Evidence Act and, thus, for
believing that the land belonging' to the 'Porest Department, which had in
tum, given it to MIs A. Allauddin & Sons on lease. :

15. Section 90 of the Evidence Act is based on the legal maxims: nemo
dat qui non habet "(no one gtves what he has not~ot); and nemo plus juris
tribuit qua,,! ipse hdbet (no one can bestow or grant a greater tight, or a better
title than he has himself), This section does away with the strict rules, as
regards the requirement of proof,which are enforced in the-case of private
documents, by giving rise to a presumption of genuineness, in respect of
certain documents that have. reached a certain age. The period is to be
reckoned backward from the date of the offering of the document, and not
any subsequent date i.e. the date of decision of suit or appeal. Thus, the said
section deals witl:(' the admissibility of ancient documents, dispensing with

9 proof as would be :r~quired, ill the usual course of events in a usual manner.
16. There h_'a~~been a clear admission by the .respondent-plaintiff in Its

letter dated ZZ-?~J970 (Bat. H-39), to tb; ;ff;ct tlU\t it b"~ ~~~n 9P~at~4 by
MIs A. Allauddin ~ Sons, who had no title over the suit land, and sale deed
dated 11-11-1959, had thus been executed in favour of the
respondent-plaintiff by way of misrepresentation. The said application was

:".~ . '

1 State of A..P.v.S~g( Bone Mill & Fertiliser Co., City Civil Court Appeal No. 72 of 1989,
decided on 22-3";2.q)4 (AP)
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rejected vide order ,·:diteo 18-12t1970. While filing the writ petition, the
~espondent-plaintiff ~. not raise the issue of title of the Forest Department,
in fact, the dispute wa~ limited only to the extent of the amount p£ rent, and a
its case remained the -same even in the second writ petition, when it was
evicted under the Encroachment Act, The trial court framed various issues,
and without giving au.y weightage to the documents, filed by the appellant­
defendant, decided the' case in favour of the respondent-plaintiff, with total
disregard to any legalrequirements, The courts below have erredin ignoring
the revenue record, particularly, the documents showing that the Government t;
was the absolute owner of the suit land since at least 1920. :

17. No person can claim a title better than he him-self possesses. In the
instant case, unless it is shown that Mis A. Allauddin & Sons had valid title,
the respondent-plaintiff could not.claim any relief whatsoever fromcourt.

18. In' Gurunath Manohar Pavaskar v. Nages]i Slddappa Navt;llgunJl this
Court held as under: (SCC p. 568, para 12) c

"12. A revenue record is nota document of title. It merely raises a
presumption in regard to possession. Presumption of possession and/or
continuity thereof both forward and backward cart. also be raised under
Section 110 of the Evidence Act."
19. In Nair Service Society Ltd. v, K.C. Alexander', dealing with the d

provisions of Section 110of the Evidence Act, this Court held as under: (AIR
p. 1173, para 15) .

"15.... possession may prima facie raise a presumption of title no
one can deny but tbi~ pre~\lmptiQn can hardly arise when the facts are
known. When the facts disclose no title in either party, possession alone
decides." e
20. In Chief Conservator of. Forests v. Collector", this Court held that: .

(SeC p. 484, para 20)' ;'
"20. .. . presumption, which is rebuttable, is attracte(lwhen the

possession is prima facie lawful and when the contesting party has no
title,"

21. The principle enshrined in Section 110 of the Evidence Act is based
on public policy with the object of preventing persons from •...• committing
breach of peace by taking law into their own hands, however good their title
over the hind in question may be, It is for this purpose, that the provisions of
Section 6 of the Specific ReHef Act, 1963, Sectioq 145 of th~ Cod~ of
Criminal Procedure, 1973, and Sections 154 and 158 of the penal Code,
1860, were enacted. All the aforesaid provisions have the same object. The 9
said presumption is read under Section 114 of the Evidence Act, and applies
only in a case where there is either no proof, or very little proof of ownership
on either side. The maxim "possession follows title" is applicable in cases

2 (2007) 13 see 565 : AIR 2008 se 901
3 AIR 1968 SC 1165
4 (2003) 3 see 472 : AIR 2003 SC 1805
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where proof of actual possession cannot reasonably: be expected, for instance,
in the case of wastelands, or where nothing is known about .possession one
way or another. Presumption of title as a result of possession, can arise only
where facts disclose that no title vests in any party. Possession of the.plaintiff
is not prima facie wrongful, and title of the plaintiff is not proved,It certainly
does not mean that because a man has title over some land, he is necessarily
in possession of it. It in fact means, that if at any time a man with title was in
possession of the said prop~rty, the law allows tpe presumption that such
possession was in continuation of the title vested in him. 'A person must
establish that he has continued possession of the suit property, while the other
side claiming title, must make out a case of trespass/encroachment, etc.
Where the apparent title is with the plaintiffs, it is incumbent upon the
defendant, that in' order to displace this claim,' of apparent title and to
~~t~9lish beneficial' title in himself, he must establish by way of satisfactory
evidence, circumstances that favour his version. even, a revenue record is not
a document of title. It merely raises' a presumption in regard to possession.
Presumption of possession 'and/or continuity thereof, both forward and
backward, can also be raised under Section 110of the Evidence AC;f.

22. The courtsbelow have failed to appreciate that mere acceptance of
municipal tax or. agricultural tax by a person, cannot stop.' the State from

d challenging ownership of the land, as there may not be estoppel against the
statute. Nor can such a presumption arise in case of grant of loan bya bank
upon it hypothecating the property. I

23. The trial-court has, recorded a finding to the effect that the name of
one Raja RaiTI was shown ilB p~tt'lQilr in {e~R;~t 9fm~ land in <r!ispvte andthe
respondent-plaintiff is in possession, Therefore, the burden of proof was
shifted on the Government to establish that the suit land belonged to it. The
learned counselfor the respondent-plaintiff could not furnish .any explanation
before us as to .. ~jto was this Raja Ram, pattadar and how .the respondent­
plaintiff was concerned with it. Moreover, in absence of his impleadment by
the respondent-plaintiff such a finding could not have been recorded.

24. The courtabelow erred in holding that revenue records confer title for
the reason that '.~~fy merely show possession of a person. The courts below
further failed to ~preciate that the sale deed dated 11-11-1959 was invalid
and inoperative,' ~s·the documents on record established that the vendor was
merely a lessee o'the Government..:

25. In view. oJ the above, we are of the considered' opinion that findings
of fact recorded by the courts below are perverse" and liable to be set aside.
The appeal succeeds and is allowed..The judgments of the courts below are
hereby set aside ..'The suit filed by the respondent-plaintiff is' dismissed.

g
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(196~) 3 SCR,163 : AIR196~ SC 1165

In the Supreme Court of ,India "
(BEFORE M. HIDAYATULLAH,. S.M. SIKRI AND K.S. HEGDE, JJ.)

NAIR SERVICE SOCIETY LTO., ... Appellant:
Versus

REV. FATHER K.e. ALEXANDER AND OTHERS ... Respondents.

Civil Appeal No. 1632 crissse, decided on February 12, 1968
Advocates who appeared in this case:

M.K. Nambiar, Senior Advocate (N.A. SUb-ramani~n K.. Velavudhen Nair and T.K.
Unnithan, Advocates, and Rarneshwer Nath and Mahinder Narain, Advocates of
Rajinder Naraln and Co., with him), for the Appellant; .

S.V. Gupte, Senior Advocate (T.p. Paulose,. B. Dutta and Annamma Alexander,
dvocates and J.B. Dadachanji, O.C~ Mathur and Ravlnder Naraln, Advocates of J.B.

"oeoecharurano Co., with him), for Respondent 1.
The Judgment of the Court was delivered by

M. HIDAYATULLAH, J.- This is an appeal by certificate from the judgment of the
High \;Qurt Qf Kfirgl~1 I;le,emb~r ZJ,J 1~65 reversing the decree of the SUb-Court,
Mavelikara." By the judgment and decree under appeal the suit of the first respondent,
Rev. Father K..C. Alexander (shortly the plaintiff) was decreed in respect of the suit
lands of which he had sought possession from the appellant, f'lair Service Society Ltd.
(shortly the Society or the first defendant) and some others who are shown as
Respondents 2 to 6.. The facts in this appeal are asfollows:

2. The plaintiff filed a suit in forma pauperis on October 13, 1942 against the
Society, its Kariasthan (Manager) and four others for possession of 131.23 acres of
land from Survey Nos. 780/1 and 780/2 of Rannipakuthy in the former. State of
Travancore and for mesne profits past and future with compensation for' waste. The
suit lands are shown as L(1) on a map Ex. L prepared by Commissioners in CMA 206 of
1110 M~ and proved by PW 10. The two Survey Nos. are admittedly Government
Poramboke lands. The plaintiff claimed to be in possession of these lands for over 70
years. In the year 1100 ME a Pcramboke case for evicting him from an area shown as L
(2) measuring 173.38 acres, but descrlbed in the present suit variously as 160, 161
and 165 acres, was started under the Travancore Land Conservancy Regulation 4 of
1094 ME (LC Case No. 112/1100 ME) by Petbanarnathltta Taluk Cutchery. This land is
conveniently described as 160 acres and has been SQ referred to by the High 'Court and
the Sub-Court. The plaintiff was fined under the Regulations and was evicted from the
160 acres. The Society applied for Kuthakapattorn lease of thls area on August 11,
1938. The lease was granted but has not been produced in ~he case .. 'It was for 165
acres and the Society was admittedly put in possession Qf'it on July 24, 1939 or
thereabouts.. ' The lease was' for 12 years. Plaintiff case was .that on 13/16 October,
1939 a "umht!,.. of t)4!'~6n~ acting on behal' of the Society trespassed upon and took
possession of the suit lands (131.23 acres) in addition to the 1160 acres. The plaintiff,
therefore, claimed possession of the excess land from the SOciety, its Manager and
Defendants 3 to 6; who were acting qn behalf of the Society. The plaintiff also claimed
mesne profits and compensation for waste.' ,

3. The Society contended that the' plaint lands were Gover.,ment Reserve and that
the plaintiff was .dtscossessed by 'Government from these lands when he was
dispossessed of the 160 acres. The sult land is in two parts. ,:Ex. L.. shows these two'
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Ph~>ts as L(l)(a) and L(l)(b). The Society had applied for enotherKuthakapattom lease
in respect of L(l)(b) and obtatnedtt during the pendency ~f the suit on March 10,
1948. In this Kuthakapattom, which is Ex. 1, the land is shown ·as 2SQlI13. acres and
the lease is made' without limit Of time. SimultaneousJy a demand was made from the
Society for arrears of Pattorn at the same rate as for the Kuthakapattom in respect of
the whole land after setting off the amount already pa,id by the socistv, Th@ socletv in
its written statement did not aver that it was not in possession of L(l)(a) and resisted
the suit in regard to the entire suit lands, Subsequently it attempted by argument to:
limit its defence to L(l)(b) which was additionally granted tott in the kuthakapettom
Ex~ 1. Although the suit pended for 17 years in the Sub-Court no application for
amendment was made. The Society asked for amendments several times, the last
being on october 1,5/ 1958. However/ on the last day of hearing of the appeal in the
High Court (December 14, 1,965) the· Society applied for an amendment of the written
statement limiting its defence to portion L(l)(b) disclaimi"ng ell interest in portion L(i)
(a) and attempted to plead the grant of the second .. Kuthekapattom in its favour on
March 10, 1948. The High Court rejected this application by its judgment under appeal
~nd awarded possession against the Society of the entire suit land. The Society in its

ese denied the right of the plaintiff to bring a suit for ejectment or its liability for
Gompensation as claimed bY· the plalntlff, In the atternatlva.tbe Society claimed the
value of, improvementseffected by it, in case theclatrn of the plaintiff was decreed
against' it. The other detendants remained ex parte in the suit and did not appeal.
They have now been shown as proforma respondents by the SQciety.

4. The suit went to trial on 13 issues. The main issues were', (a) whether the plaintiff
was in possession of lands: 1;.(1) for over 70 years and had improved these lands; (b)
whether the first defendant ~as entitled to possession of any area in excess of the first

. Kuthakapattom for 12 years; and (c) whether the trespass was on 13/16 October,
1939 or whether the plainti.f\ wasevtcted on JlJly 24, 1939 by the Government from
the suit land in addition tQ:~lie 160 acres in respect of which action WQS taken in the
Land Conservancy case.. Ot.h~r issues arose from the rival claims for, mesne profits and
compensation to which reference has already been Made. The suit was dismissed by
the trial Judge against the:rSociety,but was decreed against Defendants 3 to 6 in
respect of land L(l)(a) with't!neshe profits and compensation for waste. The trial JUdge'
held that the possession of:the plaintiff dated back only to 1920-21 and that he was
evicted from portion L(l)(b} as per plan AZ.and that the Socletv was in possession
from the time it entered into possession of 160 acres. The trtal Judge held that as the
land was Poramboke and the plaintiff has been ousted by G'overnment he could not
claim possession. The subsequent grant of Kuthakepattorn (Ex. 1) was not considered
relevant and the suit was decided on the basis of thefacts exlstlnq 'on the date of the
commencement of the sult, The trial Judge, however, held .that if the plaintiff was
entitled to recover possession he would also be entitled to mesne profits at the rate! of '
~s ~!3~L from October 16, 1939. The, defendants' improvements were estimated at Rs
53,085. Possession of L(l)(a) was decreed with costs, mesne: profits past and future,
'and compensation for waste against Oefendants 3 to 6.

5. The plaintiff filed an appeal in forma pauperis. The High Court reversed the
decree of the trial Judge and decreed it against the ·~ociety 9nd its Manager ordering
possession of the entire suit lands with mesne. profits;" past and future, and
compensation for any waste. The High Court held that the Society had admitted its
possession in respect of the entire suit land and that the grant of Kuthakapettom in
respect of L(l)(a) to Defendants 3 to 6 by the Govemment was immaterial. The High
Court held that the evidence clearly established that the plaintiff was in PQ~SeSSion of
the plaint lands at least from 1924 to' 1925 and that it made no difference whether the
plaintiff was dispossessed on October 16, 1939 as stated in the plaint or July 24, 1'939
as alleged by the Society. The main controversy, which was decided by the High Court,
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J~.,~ whether the plaintiff could maintain a SUit ,for possession, (apart from a
possessory suit under the Travancore laws analogous to Section 9 of the Indian
Specific Relief Act) without proof of title basing htrnself mainly on his prior possession
and whether the Society could defend itself pleading the title: of the Government. On
both these points the decision of the Hlqh Court was in favourof the plaintiff.

6. In this appeal the first contention of the Society is that It did not dispossess the
plaintiff on October 16, 1939 but on July 24, 1939 when he was evicted from the 160
acres in respect of which Poramboke case was started again~t him. Accordlnq to. the
Society, if the plaintiffs possession': was terrnlnated by the~ rightful owner and the
Society got its possession from the rjghtful owner the suit fo~ ejectment could not lie.
It may be stated here that the plai'ntiff had applied for an: amendment to implead
Government but the amendment was disallowedbv the trial Judge. In 1928 the
plaintiff had filed OS 156/1103 against the Government 'for declaration of possession
and injunction in respect of the 160 acres of land: and L(l)(Q), but the suit was
dismissed in default and a revision application against the order of dismissal was also
dismissed bythe High Court of Kerala. The suit had delayed the Poramboke case as a
.~mporary injunction has been issued against Government.. On the dismissal of that

.lit the first Kuthakapattom lease was granted to the Societ'j. The next contention of
the Society is that a suit in ejectment cannot lie without title and a prior trespasser
cannot maintain the suit generally a~ainst the latter trespasser and more particularly
in this case in respect of lands belonging to Government specially when the latter
trespesser (even if it was one) had the authority of the true owner either given
orlqlnallv or subsequently but relating back to the date of ti'\e trespass * The Society
also submits that as trespass on Government land was prohlblted by law the plaintiff
could not get the assistance of the court. The Society also contends more specifically
that there is no true principle of law that possession confers a 'good title except against
the owner or that possession is a 'conclustve title agai:nst all but the true owner. In its
submission, if a possessory suit analogous to secnon 9 of the Indian Specific Relief
Act was not filed by the plaintiff's only remedy was to file a su-it for ejectment pleading
and proving his title to the suit land. A mere possessory suit after the expiry of 6
months was not possible. There are other branches of these main arguments to which
reference need not be made here. They will appear when these arguments will be
considered.

7. The first question to settle is when dispossession took place. According to the
plaintiff he was dispossessed on October 16, 1939 and according to the Society
plaintiff was dispossessed on July 24f 1939 when he was evicted from 160 acres. The
trial Judge accepted the case of the Society and the High Court that of the plaintiff.
The High Court, however, remarked .that it did not matter when the plaintiff was first
dispossessed. The difference in dates is insisted upon by the Society because ifit can
show that the plaintiff was dispossessed by the true owner, namely, the State, it can
resist the suit pleading that it was ln.pcssesstcn under the authority of the owner and
that the possession of the plaintiff was already disturbed and a suit in ejectment did.'
.iot lie against it. There are;: however, several circumstances which indicate that the
plaintiff case that dispossession took place in October 1939 is true. '

8. To b@gin with we are concerned withthre! area§. ThA~ L!r\d Con~!rvancy case
concerned L(2) or 160 acres .. The other two areas ar.e L(1)(a):SS.47 acres and L(l)(b)
75.76 acres. These' totalto 291.23 acres. The suit was filed; to obtain possession of
131.23 acres, that is to say, 291.23 acres minus the 160 acres. The Society attempted
to disclaim all interest in L(l)(a) 'and even attempted to deny that Defendants 3-6
were in possession of it. This was not allowed for very good reasons. In the written
statement no distinction .was made between L(l)(a) and L(l)(b). Although
amendments were allowed, no amendment of the written statement to withdraw L(1)
Ca) from dispute was asked for. The attempt consisted of oral arguments were allowed,

. ~.
.• ' .
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n&"'amendment of the written statement -to withdraw written statement was sought to
be amended as late as: Decemberd-t, 1965, the- last day) of the arguments. 1ihe
application had two prayers. About the second of the twp prayers we shall say
something later but the amendment we are dealing with was pot only belated but also
an after thought. The High Court rightly points out that a defendant, who after trial of
the ~uit for 10 ye~~ orally Q$k$ for the withdr~w~' Qf 9n ~Qrn'$~i9n in the written
statement, cannot be allowed to do so. Therefore.: the dispute covered the entire
131.23 acres and the Society was. claiming to be' in possession. The plaint had
asserted that the Defendants 2-6 were in possesslonand that Defendant 2 was acting
for the Society. In reply the Society claimed to be, in possession. It, however, led
evidence on its own behalf'that L(l)(a) ,was not in its possession. That could not be
considered in view of the admission in the pleadings. The contrary admission Of the
plaintiff that Defendants 3';'0 were in possession was .. cited before us as it was before
the High Court. But the ~ig~h 'Court? has already giv~n.an adequate answer when it
observes that the' plaintiff- '~Iy said he had heard thls, Ther¢fore, we are of opinion
that the .tssue was joined' 'fietween the plaintiff and the Society with respect to the
"'ntire suit land. . .~ f

'. 9. The alternative cont~f"~'on of the Society is that the plaintiff was dispossessed by
the "i~htful own@t', that i~,·:.~l!. Statf!', Thi~ eo"tention~ we! aeef!~t@d byth@ tflial Judal!
but rejected by the High Coprt. We .shetl now consider it. ttts an admitted fact that
eviction ·in the Land Conservancy case took place on' 8-12-1114 ME corresponding to
July 24 1 1939. Since the o~er was to evict the plaintiff from 16Q acres, it is fair to
assume that he would be e'licted from that area only, The Ma.hazar Ex. AG, proved by
the village Munsiff who waspersonally present, establishes thet eviction was from 160
acres. The High Court judqrnent mentions the names of several other witnesses who
have also deposed in the seme way¥ The High Court also points out that the rubber
quotas from the rubber trees continued to be in the name of the plaintiff except in 160,
acres in which the quotas were transferred to the name of Government. All this was
very clear evidence. Furthe~even if some more area was taken over from the plain~iff,
it would be small and not as much as 131.23 acres or even; 75.76 acres. It is to be .
noticed that the Society applied onAUgust 11, 1939 for grant 'of a Kuthakapattom only
in respect of 165 acres and this was' on the basis of possession. If the Society was in
possession of 291.23 acres, it would not have omitted on August 11, 1939 to apply for
the additional area as well. Another application was made for a second Kuthakapattom
in respect of the addltlonal Iand on the basis of possession but only after certain
events happened. On September 29, a complaint (Ex. AO) was made by Phtlllppose
Abraham (PW 8), 'the Manager of the plaintiff, that the land was trespassed upon by
the Society's men who had harvested the paddy. On october 2, 1939 the second
defendant made a counter complaint Ex. AS. This .rnade a, mention of "land from
which, 'the 1st accused (plaintiff) was evicted". It is, .however, to be seen that in the
Mahazar (Exs, AT, AT-l and AT-2) the encroached area is shown as 160 acres. On
October 13, 1939 one Krishna Nair made a complaint (Ex. AH) against plaintiff's men
of beating and dacoity. On October 16, the servants of the plaintiff were arrested. Bail
was delayed and was only granted on October 20, .1939~ On October 24, 1939 the
plaintiff complained of drspossession. The case of dacottv was virtually withdrawn and
the accused were discharged. The High Court accepted the plea that the false charge
of dacoity and the arrest were a prelude to dispossession C and a ruse to get the
servants of the plaintiff out of the way- On looking into the evidence ,we cannot say
that this inference is wrong. .. <

10. The Society, however draws ettentlon to several circumstances from which it
seeks to infer the contrary, We do not think that they are ccsent enough to displace
the other evidence. We may, however, refer to them. The Society first refers to
plaintiff's application(Ex. 16) on July 28, 1939 that he w~s dispossessed of suit
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b·~hdingS and requesting that 160 acres be correctly dem~rcated.'In other documents
also the plaintiff complained of evlctlon fromlond in.excess of 160 acres and
dispossession from buildings. The Society submits that .tne evidence showed that
there were no buildings in 160 acres and that only bamboo huts were to be found. The
map Ex. L shows some buildings in L(2). It is more likely that as these buildings were
close to the western boundary between L(2) and L(1), the plaintiff hoped that he
would be able to save them as on admeasurement they would be 'found outside 160
acres. It may be mentioned that in addition to 16Q acres, land 20 acres in extent was
further encroached upon. This'land is shown in plan Ex. as and represents little
extensions all round the 160 acres. If this area was taken Into account and 160 acres
admeasured then, there was a possibility of the buildings being saved. This is a more
rational explanation than the' ~Qn~fi:n~IQn thQtBS many- as 131.23 acres were
additionally taken in possession when the plaintiff was dlspossessed from 160 acres.
We have therefore, not departed from the finding ,of the High Court which we find to
be sound.

11. Failing on the facts, the socletv takes legalobjectiohs to the suit. According to
the learned counsel for the Society the suit in ejectment, based on possession in the
character of a trespasser was not maintainable. His contention is that a trespasser's

'only remedy is to file a suit under. Section 32 of the Travancore Limitation Regulation
(6 of 1100) as amended by Regulations 9 of 1100 and 1 of .1101, but within 6 months.
This section corresponds to Section 9 of the Indian Specific Relief Act. Now if
dispossession was by Government:the suit could not be filed because there was a bar
to such a SUit. If dispossession was by the Society a suit under Section 32 W~$

competent, The Question i~ wh~th$r after the expiry of 6 months a regular suit based
on, prior possession without proof of title was maintainable. This is the main contention
on merits although it has many branches. We now proceed to consider it.

12. This aspect of the case was argued by Mr Namblar with great elaboration for a
number of days. The a·rgument ha~ many facets and it is convenient to deal with some
facets separately because they have no inter connection with others and some others
together. The main argument is, that a suit by a trespasser.does not lie for ejectment
Of another trespasser after the period of 6 months prescribed by Section 32 of the
Travancore Limitation Act (6 of 11<)0). The provisions of the Travancore Specific Relief
Act (13 of 1115)1 are in pari materia and also tpstsstms verba with the Indian specmc
Relief Act and are set out below, It is convenient to refer to the Indian Act. According
to Mr Nambiar a contrastexists bQtween 5ectiOQs 6 and 9~of the Speeifie R~lief Act.
These Sections are reproduced below.' Mr Narnbler submits that Section 8 refers to
suitsfor possession other than those under Section 9, and while question of title is
immaterial in suits under Section 9, under Section aa suit for ejectment must be on
the basis of title. In other 'words, in a suit under Section 8 :title must be proved by a
plaintiff but under Section 9' he need not. Once the period of six months has been lost
a suit brought within 12 years for obtaining possession by ,ejectment must be based
on title and not bare prior possession alone.

13. In support of this argumentMr Nambiar refers to Roman Law of Interdicts and
urges that the same disttnction also existed there and has been borrowed by us
through the English practice. We may first clear this misconception. Possession in
Roman Law was secured te a possessor by two forms of Int~rQi't~ -- VCipossidetis for
immovahl~~ and uirubl 'or:.~moveableS;oBut we are not concerned with these, but with
actions to recover possesslon which were compendiously called recuoerendee
possession is causa. There.were two interdicts known as deprecario and de vi. Of the
latter two of the branches :y..,ere the Interdict de vi cottatene; by which possession was
ordered "to be restored 6r"~an appllcatlon made within the year where one had been
ejected from land by force,::prov;ideQ there had not been vi dem aut precerio from the
ejector". The other de vi ar./t1ata forejectton by armed force.jwes without restriction of

':.J I
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tr':rie. Mr Nambiar says thatthe same distinction exists between suits under Sections 9
and 8 of the Specific RellefAct, This is an ingenious ·way of explaining his point of view
but it does not appear th~t these principles of Roman La,w at all influenced law
making. These principles were in vogue in early Roman Law.~; In the time of Justinian
the two Interdicts de vi w·eRe fused and there was only one action representing both.
Even the clause about vi c/~m aut precerto dlseppeered and 'the restriction to a year
applied to both. The appealto Roman Law, does not, therefore, assist us.

14. W~ May now consid.ef wriatnsr ssrnons 8 and- 9 are to be distinguished on th~
lines suggested. In MUlla..~~ Indian Contract and $pecjfic~Relief Acts there is a
commentary which explatnstthe words 'In the manner prescribed by the Code of Civil
Procedure' by observing- ..':~'. <,"

"that is to say by a slAt for ejectment on the basts of title: Lachman v. Shambu
Neretra", ' ..ff

The question in that case lnrhe words of the Full Bench was-~

"The sole question raised in this appeal is whether ~ plaintiff who sues for
possession and for ejectment of the defendant on the basls.of title and fails to prove
his title is still 'entitled to a, decree for possession under Section 9 of the Specific
Relief Act, 1877, if he can prove possession within six months anterior to the date
of his dispossesslon." '

In the course of decision the Full Bench dissented from the earlier view in Ram Harakh .
Rai v, SheodihaJ Jotl'"J.. and observed:

·\'With great respect we are unable to agree with this view. Section S of the Act
provides that a person entitled to the possession of specific immovable property
may recover it in the manner prescribed by the Code of Civil Procedure, that is to
say, by a suit for ejectment on the basis of title. section 9 gives a summary remedy
to a person who has without his consent been dispossessed of immovable property,
otherwise than in due course of law, for recovery of possession without establishing
title, provided that his suit is brought within six months Qf the date of
dispossession. The second paragraph of the section provides that the person against
whom a decree may be passed 'under the fIrst paragraph may, notwithstandir10
such decree, sue to establish his title and to recover possession. The two sections
give alternative remedies and are in our opinion mutually exclusive. If a suit is
brought under Section 9 for recovery of possession, no-question of title can be
raised or determined. The object of the section is clearly to dlscourace forcible
dispossession and to enable the person dispossessed to recover possession by
merely proving title, but that is .not his only remedy. He may, if he so chooses,
bring a suit for possession on the basis of his title. But we.:; do not thlnkthat he can
combine both remedies in the same suit and 'that he can' get a decree for
possession even if he fails to prove title. Such a combination would, to say the least
of it, result in anomaly and inconvenience. In a suit under: Section 9 no Question of
title i5 to be getermineQ, blJ~ ~h9t QVQ$t i9n may be tried in anothersutt instituted
after the decree in that suit. If a claim for establlshrnentof title canbe combined
with a claim under Section 9, the court will have to grant a" decree for possession or
dispossession being proved, in spite of its finding thet the, plaintiff had no title and
that title was in the defendant." ~

15. We agree as to a part of the reasoning but wi~h respect we cannot subscribe to
the view that after the period of 6 months is over a suit based on prior possession
alone, is not possible. Section 8 of the Specific Relief Act does not limit the kinds of
suit but only lays down that the procedure laid down by the Code of Civil Procedure
must be followed. This is very different from saying that a suit based on possession
alone is incompetent after the expiry of 6 months. Under Section 9 of the Code of Civil
Procedure itself all suits of a civil nature are trlable e~cePting suits of which their
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c~nizance is either expressly or impliedly barred. NI) prohibition expressly barring a
suit based on possession alone has been brought to our notice, hence the added
attempt to show .an Impll@d prohibition by reason' of Section 6(seetion 7 of the
Travancore Act) of the Specific Relief Act. There is, howeve~1 gOQd authority for the
contrary proposition. In Mustapha ,Sahib v, Santha Pillaj' Subramania Ayyar, J.
observes '

" ... that a party ousted by p person who has no ;better r~ght Is, with reference to
the person so ousting, entitled to" recover by virtue of the' possession he had held
before the ouster even though that possession was wlthoutanv title.

* * * J.

The rule in question is so.firmly established as to render a lengthened discussion
about it quite superfluous. Asher v.Whltlock, (LR,l Q.B. 1) and the rulings of the
Judicial Committee in MusemmetSunaer v, Mus$qmmat ~arbatj, (16 IA 186) and
Ismail Ariff VI MfJhQmeQ (jhQu~~, (ZO IA 9~) not to mention numerous other
decisions here and in England to the same effect, are clear authorities in support of
the view stated above ... Section Qof the Specific Relief Act cannot possibly be held
to take away any remedy available with reference to thewell-receqnlsed doctrine
expressed in Pollock. and Wright on possession thus: Possesston in law is a
substantive right or interest which exists and has legal tnctdents and advantages
apa·rt from the owner's title (p. 19)".

In the same case O' Farell, J. points out that .
"all the dictum of the Privy Council in Wise v. Ameerunissa Khetoon, (7 IA 73) .:

appears to amount to is this, that where a plaintiff in possession without any title
seeks to recover possession of which he has been ,forcibly ,;d~prived by a defendant
h~vin9 99QQ 'i~I~1 he cen onlv do so u~der t~e provislons. of Section 9 of the Specific
Relief Act and riot otherwise". .

It is not necessary 'to refer to the other authorities some of which are already referred
to in the judgment under appeal and in the judqrnent of the same court reported in
Kuttan Nereyemen v. Thommen 'Mathal'-. The last cited case gives all the extracts from
the leading judgments to which we would have llked.tc refer. We entirely agree with
the statement of the law in the Madras case from which we have extracted the
observations of the learned Judges. The other cases on the .subject are collected bY
Sarkar on Evidence under Section 110. ;, .

16. The Limitation Act/ before its recent amendment provided a period Of twelve
years as limitation to recover possession of immovable property when the plaintiff,
while in possession of the ,~droperty was dispossesse~ or ned discontinued possession
and the period was calculated from the date of dispossession or discontinuance. Mr
Nambiar argues that there. cannot be two periods of limitation, namely, 6 months and
12 years for suits based (jrt~possessi,on alone and that the I~nger period of limitation
requires proof of title by th,e plaintiff. We do not agree. No doubt there are a few old
cases in which this view was expressed but they have since been either overruled or
dissented from. The unlrorrnwtew of the courts is that if Section 9 of the Specific Relief
Act is utilised the plaintiff '.~+ed n.ot prove.. title and the title of the defendant does not
avail him. When, however, the period of 6 months has passed. questions of title can be
raised by the defendant and"·· if he does so the plaintiff must establish a better title or
fail. In other words, the ·riiht is 'orilv restricted to possesslon only in a suit under
Section 9 of the Specific R~Hef Act put that does not bar' a .sult on prior pcssesslon
wlthln i~ years and tltle need not be proved unless the defendant can prove one. The
present amended Articles 64 and 65 bring out this difference-..Artlcle 64 enables a suit
within 12 years from dlspossesslon, for possession of immovable property based on
possession and not on title,.when the plaintiff while in possession of the propertv has
been dispossessed. Article Q'S is for possession of immovable: property or any interest
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t~~~rein based on title. The :~mendment is not remedial but declaratory of the law. In
our judgment the suit was"cgmpetent.":

17. Mr Nambiar also relies in this connection upon Se(:tion 110 of the Indian
Evidence Act and claims thai in the case of the Society there Is a presumption of title.
In other words, he relies upon the principle that possession follows title, and that after
the expiry of 6 months, the plaintiff must prove title. That possesston may prima facie
raise a presumption of title~' no .one 'can deny but this presumptlcn can hardly arise
when the facts are known. When the facts disclose no title ln' either party, possession
alone decides. In this case Section 110 of the Evidence Act is immaterial because
neither party had title. It tsfor this reason that Mr Nambiar places a greater emphasis,
on the plea that a suit on bare possession cannot be maintained after the expiry of 6
months and that the Society has a right to plead jus tertii. The first must be held to be
unsubstantial and the second is equa,lIy unfounded. ";

18. The proposition of law on the subject has been summed up by Salmond on
Torts (~3th Edn.) at p, 172 in the following words: '

"The mere de facto and wrongful possession ;of land .Is a valid title of right
against all persons who cannot show a better title in themselves, and is therefore

, sufficient to support an action of trespass against such persons. Just as a legal title
to land without the possession of it is insufficient for this purpose, so conversely the
possession Of it without legal title is enough. In other words, no defendant in an
a~tionof tr(!Sl'aSS ~art ~I~adth~ jU~ t~ftjj - th~ rioht of ~O~~~~~iO~ 6ut~tahdir1~ in
some third person - as against the fact of possession in the plaintiff."

The maxim of law is Adversus extraneous vtuose possessio prodesse soiet, and jf the
plaintiff is in possession the jus. tertii does not affor<;l a defence. Salmond, however,
goes on to say:

"But usually the plaintiff in an action of ejectment is not in possession: he relies
upon his right to possession, unaccompanied by actual possession. In such a case
he must recover by the strenqth of his own title, without any regard to the
weakness of the defendants. The result, therefore, is that in action of ejectment the
jus tertii is in practice a good defence. This is sometimes spoken of as the doctrine
of Doe v, Barnard, (1849) 13 QB 945."

Salmond, however/ makes two. exceptions to this statement and the second he states
thus: .
"Probably, ifi,the .defendent's possession is wrongful as against the plaintiff, the
plaintiff may succeed though he cannot show a good title: Poe d. Hughes v, DybalJ,
(1829) 3 C & P 610j Davison v, Ge~t, (las7) 1 H & N 744. 'But possession is prima
facie evidence is not displaced by proof of title. If such prima facie evidence is not
displaced by proof of title in ,a third person the plaintiff with prior possession will
recover. So in Asher v, Whitlock, [(1865) LliR. 1 QB.:l] where a man inclosed waste
land and died without having had 20 years' possesslon, the 'heir of his devisee was
held entttled to recover it against a person who entered upon 'it without any title. This
leclslon, although long, doubtful,' may now be, regard(!d as authoritative in

consequence of its express recognition of the Judlclat Committee in Perry v, cussota,
(1907) A.C. 73."
Mr Nambiar strongly relies upon the above exposition of the la'w and upon institutional
comments by Wiren "The Plea of jus tertii in ejectment" 1.'(1925) 41 L.Q.R. 139,
Hargreaves "Terminology and Tltle in Ejectment, (1940) 56 L.Q.R. 376 and
Holdsworth's article in 56 L.Q.R. 479. ' . ',t •

19. In our judgment this 'involves an incorrect approach to our problem. TQ express
our meaning we may begin by reading Perry v. ClissoJd to discover if the principle that
possession is Prior possession is a gOOd title of ownership against all who cannot show
a better good against all but the trueowner .has in any way been departed from. Perry. .
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v<:::Clissold reaffirmed the principle by stating quite clearly:

"It cannot be disputed that a person in possession of land in the assumed
character of owner and exercising peaceably the, ordinary rights of ownership has a
perfectly good title against atl the world but the ri,ghtful Owner. .And if the rightful
owner does not come forward and assert his title ;by the prQC;~~~ of '9W wfthjn the
period prescribed by the provlsions of the statute of Limitation applicable to the
case, his right is for ever extinguished and the' possessory owner acquires an
absolute title." ,

Therefore, the plaintiff who was peaceably in possession was entitled to remain in
possession and only the State couldevlct him. The action of the Society was a violent
invasion of his possession and 'in the law as it stands in Indla the plaintiff could
maintain a possessory suit under the; provisions of the Specific Relief Act in which title
would be immaterial or a suit for possession within 12 years -ln which the question of'
title could be raised" As this was a, suit of latter klnd title could be examined. ~ut
whose -title? Admittedly neither side could establish title. Thejplalntlff at least pleaded
the ~t~~v~~ of L.imitotion gnd. ~~$erted .thgt he had perfe~ed his title by edverse
~ossession. But as he did· not join the State in his suit to get ~ declaration, he may be
ald to have not rested his case on an acquired title. His suit was thus limited to

recovering possession from .one who had trespassed against him. The enquiry thus
narrows to this: did the Society have any title in itself, was it acting under authority
express or implied of the true owner.or was it just pleading a.tltle in a third party? To
the first two questions we find no difficulty in furnishing an answer, It is clearly in the
negative. So the only question is whether the defendant could plead that the title was
in the State? Since in every such case between, trespassers the title must be
outstanding in a third party-a defendant will be placed in a position of dominance. He
has only to evict the prio( trespasser and, sit pretty pleac;ling that the title is in
someone else. As Erie, J. put It in,' Burlln!! v. Read, (11 Q.B. 904j "parties misht
imagine that they acqutred-rsorne right by merely i~truding jupon land in the night,
running up a hut and occupying it 'before mornlnq", This Will be subversive of the
fundamental doctrine whitt); was accepted always and was reaffirmed in Perry v,
cussota. The law does not th~refore countenance the doetrineof 'findings keeplnqs'.

20. Indeed Asher v, Whit~t?ck, (1885) 1 Q.6" 1 goes much further. It laid down as
the head-note correctly surnf.1;arizes: A person in possession of land without other title
has a devisable interest, aO,(j the heir of his devisee can malntaln ejectment against a
person who had entered upCfn the land and cannot show title or possession in anyone
prior to the testator. No do~t as stated by Lord MacnaghtenHn Perry v, Clissotd, Doe
v, Bernerd lays down the preposltlon Jhat"if a person having only a possessory title to
land be supplanted in the P9ssession by another who has himself no better title, and
afterwards brings an action to recover the land, he must fail Iin case he shows in the
course of the proceedlnqsfhat the title on which he seeks

r

to recover was merely
possessory". Lord Macnaght-e'nobserves further that it is diffi~ult, if not impossible to
reconcile Asher v. Whitlock with Doe v. Barnard and then concludes.
- "The' judgment of Cockburn, C'~J., is clear on the point. The rest of the court

concurred and it may be observed that one of the members of the court in Asher v.
Whitlock (Lush, J.) had been counsel for the successful party in ooe v, Barnard.. The
conclusion at which the court arrived in Doe v, Bar~ard ls h~rdly consistent with the
views of such eminent authorities on real property law as Mr Preston and Mr. Joshua
Williams. It is opposed to, the opinions of modem text-writers of such weight and
authority as Professor Maitland anc Holmes, J .. of the Supreme Court Of the United
Stgte~ (~ee articles by Professor Maitland in the Law Quarterly R@vi@w Vats. 1, 2 and
4; Holmes, Common Law p, 244; Professor, J.B. Ames in 3 Harv. l-awRev. 324 n.)

The difference in the two cases and which 'made Asherv. White prevail was indicated
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"In Doe v. Barnard the plaintiff did not rely on' her own possession merely, but
showed a prior possession in her husband, with whom she was unconnected in
point of title. Here the first possessor is connected in title with the plaintiff; for
there can be no doubt that the testator's interest w-as devlseble."

The effect of the two cases is that between two claimants, neither of whom has title in
himself the plaintiff if dispossessed is entitled to recover possession subject of course
to the law of limitation. If he proves-that he was dlspossessed within 12 years he can
maintain his action. '

21. It is because of this that MrNambiar claimed entitled to plead jus tertii. His
contention ig that In action of ejectment (as opposed to an ertlon of trespass) jus tertii
is capable of being pleaded. The old action of ejectment was usee to try freehold titles
but it was abolished in 1873. It was also used "for recovery Of land by one who
claimed not the right to seisin but the right to possession tlY virtue of some chattel
interest such as a term of veers", 111 such cases "the defence of jus tertii admits that
the plaintiff had such a right of entry as would gen~rally entitle him to succeed, but
~eks to rebut that conclusion by setting up a better right in some third person" or
nat the plaintiff had no right of entry at all. ':

22. To summarize, the difference: between Asher X. WhitJo.ck and ooe v, Bamardis
this: In Doe v. Barnard the prtnclple.settled was thatlt is quite open to the defendant
to rebut the presumption that the prior possessor has title i.e. seisin. This he. can do
by showing that the title is in hlrnself; if he cannot do this he .can show that the title is
in some third person, Asher v. Whitlock lays down that a person in possession of land
has a good title aqalnst all the wend-except the true pwner atld it is wrong in principle
for anyone without title or authority of the true owner to dispossess him and relying
on his position as defendant in ejectment to remain in possession. As Loft in his Maxim
No. 265 puts it Possessio contra omnes valet preeter eur CUI ius sit possessionts (He
that hath possession hath right against all but him that hath the very right: see Smith
v, oxenaen, 1 Chapter Ca 25. A defendant in such e case must show in himself or his
predecessor a valid legal title, or probably a possession prior to the plaintiff's and thus
be able to raise a presurnptlon prior in time. It is to be noticed that Ames (Harvard
Law Review Vol. III p, 313 at 37); Carson (Real Property Statutes 2nd Edn. p. 180);
Halsbury [Laws ot' England,' VOl. 24,3rd Edn. p. 255 f.n.(o)];::Leake (Property in Land,
2nd Edn. p. 41 40); Li~~tw6·od (TiMt! Ljmit on A~tion~ ~~. 120-133): Maitl!t'ld, NE!W~II
(Action in Ejectment, American Edn.: pp, 433-434); Pollock (Law of Torts, 15th Edn.. P.
279); Salmond Law of Torts; and William and .Yates {Law of Ejectment, 2nd Edn. pp,
218,250) hold that Doe v, Bernerd does not represent true law. Winer (to whom lam
indebted for much of the information) gives a list of other writers who adhere still to
the view that Jus tertII can be pteaded.
, 23.Mr Nambiar pressed upon 45 the view that we should not accept Perry v..

cttssota. It must be remembered that that case was argued twice before the Privy
Council and on the second occasion" Earl of Halsbury, L"C. Lords Macnaghten, Davey,
Robertson, Atkinson, Sir Ford Nor.thand Sir Arthur Wilson heard the case. Lord
Macnaghtents judgment is brief but quite clear. Mr Nernblar relies upon two other
eases Of th@ Privy Couneil and a refert!n~a to th@M ig neee~~a,.y. In Dhal'anj /(~"ts
Lahiri v, oerber Ali Khani a suit in ejectment was filed. The;\ plaintiffs failed to prove
that the lands of which they complained dispossession were~! ever in ·their possession"
within 12 years before suit and thatthe lands were not the lands covered by a sened
which was produced by the defendants. The case is distlnqulshable. It is to be noticed
that Lord Macnaghten was the President, of the Board and the judgment of the Board,
DecernberB, 1912 did not base the: case on Doe v. Bamarq or even refer to it. The
second is fVJahabir Pras~d v. Jemune Singh, 92 rc- 31 pc.:: In this case the Board
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o~erved as follows:
"Counsel for the appellant (defendant) admits that in the face of the ruling by

the Board he could not impugn the reversionary ri~ht·of the plaintiff's vendors, but"
he contends that the defendant is in possession and in' order to eject him the
plaintiff must show that there is no other reverslonarv heir in the same degree or
nearer than his assignors whose: title he (the defendant) can urge against the
plaintiff~ claim for ejee;tm~nt. In other words, the, action b'ling one of ejectment t.he
defendant is entitled to plead in defence the right of someone etseequally entitled
with the plaintiffs vendors.", .'

After observing thls the Board held that the defendant had failed to prove his point.
The observation does not read to the conclusion that a defendant can prove title in
another unccnnected with his own e:state. The case is not a~ authority for the wider
proposition. ;,

24. "The cases of the Judlctel Committee are not binding 9" us but we .approve of
the dictum in Perry v, cttssota. No subsequent case has been brought to our notice
departing from that view. N'e doubt :a great controversy extsts over the two cases of
"ieo v. Barnard and Asher,,,~ Whitlock but it, must be taken to be finally resolved by
l~rry vccttssotd. A similGl1'" view has been consistently ~aken in India and the

amendment of the tndranvumttatton Act' has given app~oval to the proposition
accepted in Perry v, CJissolfj and may be taken to be declaratory of the law in India.
We hold that the suit was matntalnable. '

25. It is next submitted that the High Court should not have given its assistance, to
the plaintiff whose possess.i~ was unlawful to begin with especially when, by granting
the decree, an illegality w~¥'ld be condoned and perpetuated. In support of this case
the Society relies on the provisions of R~gulation 4 of 1091 and other connected
Regulations and rules. It polnts outthat under Regulation 4:of 1091, it was unlawful
for anyone to occupy,Gover';ment land and a punishment of fine in addition to eviction
was prescribed, and all crops and other products were liable to confiscation. If eviction
was resisted the Dewan could order the arrest and detention in jail of the offender.
~ectlon 18 barred Civil Courts from taking any action in respect of orders passed under
the said Regulation except on when it was established 'that the land was not
Government land .. The Civil Court,' it is submitted, could :inot grant a decree for
possession nor set up the .possesslon of a person who was an offender under the
Regulation. " .'

26. ·In our opinion these .subrnlsslons are not well-founded. The Regulations were·
intended to regulate the relation of Government and persons but had no bearing upon
the relations between persons claiming to be in possession. Further the penalty was a
fine for wrongful occupation and in no sense a punishment tor crime, The illegality of
the possession was thus not 'a criminal act and the regaining of lost possession cannot
be described as an action to take advantage of one's own illegal action. In fact the
plaintiff was not required to r@ly upon any ill@gality which is': ths consideration which
makes courts deny their assistance to a party. The Society relled upon the oft-quoted
observations of Lord Mansfield C.J. uv.Hotmen v. Johnspn/ (17~S) 1 Cowper 341:

"the objection that a contract is immoral or illegal as between plaintiff and
defendant sounds at all times verY ill in the mouth :of the defendant, It is not for his
sake, however, that the objection is ever allowed; but lt is founded in general
principles of policy which the defendant has the advantage of, contrary to the real
justice, as between him and the p,laintiff, by eccldent, if I may say so. The principle
of public policy is this: ex dolo 1n?110 non oritur actio. No court will lend its aid to a
man who founds his cause of ectten upon an immoral' or a.n illegal act. If, from the
plaintiff's own stating or otherwise the cause. of ectton appears to arise ex
turptceuse or the transgression of '.~ positive law of this country, there the court says
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'~};Vhe has no right to be assisted. If is upon that ground the court goes; not for the
sake of the defendant, but because they will not lend their aid to such a plaintiff".
27. These are general observattonsappllcableto a case of 1~lIegality on which a party

must rely to succeed. In a case. in which a plaintiff must rety upon his own illegality
the cou rt may refuse him assistance. But there is, the other proposition that if. a
plaintiff does not have to rely upon.any such illegality, then:although the possession
had begun in trespass a suit can be maintained for resntuttonct possession. Otherwise
the opposite party can make unjust enrichment althouqf its own possession is
wrongful against the claimant. It is to be noticed that the law; regards possession with
such favour that even against the rightful owner a suit by a trespasser is well founded
if he brings the suit within 6 months of dispossession. We have also shown that there
is ample authority for the propcsltlon that even after the expiry of these 6 months a
suit ca-n be maintained Within 12 years to recover possession of which a person is
deprived by one who is not an owner or has no authority from\him.

28. The Society next argues that since it has got a secondKuthekepettom we must
relate it back to the original dispossession and treatit as a statutorv order under the
':lWS of Travancore. It refers us to th~ Travancore Survey and "::Boundaries Regulation of
'jay 1942 (Rule 9), the Land ConserVancy Regulation ,(as amended from time to time),

the Puduval Rules and the Land Assignment Regulations and some other rules to show
that the forest lands were property of GQvernment and the plaintiff could not be said
to be holding land under a grant from Government but the Society is. We think that
this argument is of the same character as the argurTtent about jus tertii. The case is
between two persons neither Of whom had any right to the suit lands and were
trespassers one after the other. No question of imple;mentinsi a statutoryorder arises.
The grant of the second Kuthakapattom is not related back to the grant of the original
grant and can only be considered if and when it' ts pleaded. It is therefore not
necessary to consider this point at the moment when we are, not in possession of the
case of the plaintiff which he may set up in answer to.thls case.

29. This brings us to the questlon whether the High Court should have allowed the
amendment sought in 19(55. The suit was filed in 1942 and the second Kuthakapattom
was granted in 1948. The last amendment was asked for in 1958. Before this the
plaintiff had pointedly drawn attention to the fact that arguments based on the new'
Kuthakapattom were likely to be pressed. The trial~Judge had ruled that arguments
could not be shut out in advance. These circumstances have, to be borne in mind in
approaching the problem. .';'

30. It i~,h6wever, r>1~ir'l 'that ~ft~r th~ arant of l(utWakal'attom in 1949 the
possession of the Society became not only de facto but also de jure unless there was a
flaw in the qrarrt, It is equally plain that the Society could only resist the present suit'
by proving its title or the authority of the true owner, namely the State. The former
was not open to the Society before 1'948 but the latter was after the grant. The Society
contends that even if the facts were not 'pleaded the documents were before the court,
and the parties knew of them and indeed the plaintiff had ~•.' himself" caused some of
them to be produced. It was the dutv of the court to.take note of them and suo motu
to frame an issue. This point has hardly any force. The Society could take advantage of
such evidence as was provided by the plaintiff but it had to put it In support of a plea.
Issue 2 on which great reliance is placed was not concerned with an abstract
proposition but what nowedrrom the pleas. Nor Gould the court frame an issue from
documents which not the soctetv but the plaintiff had caused to be brought on file.
The cases reported in 26 a,om. 3602., 3S Mad 607 PCa and (1964) 3 SCR 6342. do not
help the Society. If the plea-had been raised by the Society it would undoubtedly have
been countered and one does not know what use the plaintiff would have made of the
documents he had got mar~ed: Therefore it cannot be said that the trial Judge was, in
error in not considerina the,~:~ocuments.
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\)31. This brings us to the 'general; proposition whether the~ High Court should have

allowed the amendment late as It was. The plaintiff·is rlght.that the application was
made literally on the eve ofthe judqment. This argument ls reallv based on delay and
laches. The application has not been made for the first time ;in this Court when other
considerations might have .apptled It was made in the High ~ourt after the .argument
based on the documents on record was urged. This .argument was also urged in the
court of trial. The contention of the Society was thus present on both' the occasions
and it would have been b~ter if the Society was directed 'to amend the pleadings
before the argument was heard, The omlsslon, however, remained. 1

32. Now it is a fixed prlrt&:iple of law that a sult must be tned on the original cause
of action and this principle ..~overns not only the trial ·of suits 'but also appeals. Indeed
the appeal being a contlriuetton .pf the suit new pleas ,; are not. considered. If
circumstances change thevean form the subject of some other proceedings but need
not ordinarily be considered 'in the appeal. To this proposition there are a few
exceptions. Sometimes it~: happens that the original rellef claimed becomes
inappropriate, or the law ·.~changes affecting the rights of th~ parties. In such cases
'ourtsmav allow an amendlnent plepding the changed circumstances Sometimes also
rle change circumstances _harten ntigation and then to avoid circuity of action the

courts allow an amendrnent.rrhe practice of the courts is very adequately summarized
in !'.am n.atan Sahu v, Mohant Sahu~ Mookerjeeand Holmwocd ]J have given the kind
of changed circumstances ~hich the courts usually take notice, with illustrations from
decided cases. The judgment in that case has been conslstentlv followed in India. In
Raicharan Mandai v. Biswanath Mandap1 other cases are to be found in which
subsequent events were noticed. The same view was takenI by the Federal Court in
Lechmeshwsr Prasad Shukul v. Keshwar La} Cneudhurtu- following the dictum of,
Hughes C.J. in Patterson v.Sta'te of AJabamau. In Surinderi Kumar v, Gian ChancJU

this Court also took subsequent events into account and approved of the case of the
Federal Court. In view of these decisions it is hardly necessary to cite further
authorities. '

33. Mr Gupte on behalf of" the plaintiff has strenuously ;PPPQsed the request for
amendment. His objection, is mainly based on the ground of delay and laches. He
relies ,on, Gajadhar Mahlon v, Amf)ika Prasad Tiwertu, R. Shanmuga Rajeshwara
Sethupathie v. Chidambaram ChettiarJJi and Kanda v, Waghull in which the Judicial
Committee declined amendment before it. These cases were different. In the first case
the JUdicial Committee held that it was within its discretion to allow amendment but
did not feel compelled to exercise the discretion. In the second case the amendment
was no doubt refused because it was: asked for at the last moment but the real reason
was that under it a relief of a wide and exceptional nature was granted. The point was
so intricate that it required careful and timely pleading and a careful trial. In the last
case the Judicial Committee relying on the leading case of Ma Shwe Mya v, Maung Mo
Hueunqss: held that it was not open: to allow an amendment' of the plaint to cover a
n@w issue wh'lch involved setting up anBW case. ~1:

34. As against these cases, this' Court in L.J. Leach: & Co" v; Jardine Skinner & CO.li,
Pungonda Hongonda Petit v. Kalgonda Shidgonda Pati/ZJJ. andrA.K. Gupta and Sons v,
Damodar Valley Corpn.u- allowed amendments when a fresh claim would have been
time barred. The cases of this Court cannot be said to be directly in point. They do
furnish a guide that amendment, is a discretionary matter and:': althQugh amendment at
a late stage is not to be granted as a 'matter of course, the court must bear in favour of
doing full and complete justice in the case where the .partv against whom amendment
is to be allowed can be compensated by costs or otherwise. Also the amendment must
be one which does not open the case or take the opposite party by surprise.

35. In the present case, the amendment sought was not .outslde the suit. In fact

, r
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It'ue 2 could have easllvcovered it !if a proper plea had been ralsed. The Society was
perhaps under an impression that the fresh Kuthakapattom would be considered and
the trial JUdge had also said that the argument could not b~ shut out. Although it is
~ot ~O~~ibl~ to sev that I'arties went to trial in regards to th~ fresh xutnakaoattorn, it
cannot be gainsaid that the plaintiff had himself caused all the documents necessary
for the plea to be 'brought on the record of the case. No doubt plaintiff tried to implead
Government with a view to obtaining an in junction but as no notice under Section 80
of the Code of Civil Procedure was given this was an exercise in futility. But the
Society was under no disability except its own inaction. I~f it had made a timely
request it would have been granted.

36. Thus it is a question of the delay and laches On the part of Society. Insofar as
the court was concerned the amendment would not have unduly prolonged litigation;
on the other hand, it would have cut it short. Without the amendment another suit
based on the second Kuthakapattom is inevitable. AS we have shown above there is
gQod authority in support of the proposition that subsequent events may be taken
note of if they tend to reduce litigation. This is not one Qf those cases in which there is
" likelihood of prolonged litigation after remand or in "which a,new case will begin. The

mendment will prima facie allow the Society to show to the. court that in addition to
.ocssessrcn it has also title. This will enable the court to do complete justice, if the plea
is found good, without the parties haVing to go to another trial.

37. We are, therefore, of the 'opinion that we should allow the amendment. Of
course, the plaintiff will be at liberty to controvert the new, plea but he will not be
allowed to raise new pleas of his own haVing no relatton to: the grant of the second
Kuthakapattom. As this' amendment' is being allowed we do not consider it advisable
to state at this stage what the: implications of the new grant will be under the law
applicable in 1948. We are, however" 'clear for reasons, already 9iven that the second
Kuthakapatttom cannot be regarded. as retroactive from thedate of the grant of the
first Kuthakapattom. We wish to add that the document Ex. t does not mention that lt
w.as to be retrospective. Now a.· formal document Wh.~' ich has.; no ambiguity cannothbe
varied by reference to other documents not intended to ~vary it. The only oter
documents are Ex. 6, the 'order conferrlnq the second Kuthakapattorn and Ex. 7 a
demand by the Tahsildar. of the Pattom calculated at the same rate from the date of
the first Kuthakapattom~This follows from the Rules. Any person in unlawful
possession may be ccmpelled underthe Rules to pay pattern.end this is what appears
to have been ordered. There. is also nothing to show that this was not the Tahsildar's
own interpretation of the facts and the documents. We are therefore, quite clear that
the second Kuthakapattom must be read prospectively from the date of its grant, if it
be held that it isvalid.' . ,

38. There are only two other matters to conslder; They ate the question Of mesne
proftts and improvements. rhe rate 9f mesne profits has already been decided and no
argument was addressed tous about it. We say no more about it except that the rate

..will be applicable to the new. state, of facts in the case after tne amendment. It is also
- not necessary to go into the question of improvements now because in answer to the

pleas to be raised hereafterthe question of improvements will have to be gone into de
novo in the light of the findlngs reached. The arqument of the parties that the Rules
do not contemplate paymeAt for improvements is neither here nor there. That applies
between Government and a:private party and not between two private parties. These
matters will be left for determlnatlon.tn the proceedings hereafter to be taken,

39. In th~ t'~sult W~ dl~is~ tn~ al'~~al a~ to ~ortion L(l)(!) both in r~oa,.d to
possession and mesne profi.ts and improvements. Asregards< L(l)(b) the amendment
based on the second Kuth~~apattom.. will be allowed and parties will go to trial on that
amendment. The ·plaintiff"ill be entitled to raise his defence in reference to the
second Kuthakaoattom. The'~auestionof mesne orofitsand imbrovements in relation to
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Li"!)(b) will be reconstderad in the light of the, finding regarding the second
Kuthakapattom but the ra~ of mesne profits as already determined shall not be
altered. Th~ plaintiff will, ot.. course, be entitled to mesne profits till the date of the
grant of the second Kutha~pattomM :~

40. There is no doubf·.:t.hat the" Society was wrongly advised and allowed the
question of arnendment tte. be delayed. At the same tlrne by not allowing the
amendment the plaintiff forces th~ issue regarding possession of L(l)(b). In our
judgment the Society mus~ pay the. costs thrown away, that is to say, that it must
bear the costs incurred in tWe High Court and the court of first instance by the plaintiff
in "ddjtjon tQ GQ$t~ on its own account. Insofar as the' costs cftthls Court are concerned
parties' will bear the costs as the case is being sent to the trial; court for further trial..,~ - . -~~

.' -.,

* Appeal from the Judgment and Decree dated 23rd December, 1965 of the Kerala High Court in Appeal Suit No.
406 of 1961. .

1 Act 13 of 1115

(1911)33 All 174

., (1893) lS All 384

Exception-Nothing in this section shall Vbar any person from suing to establishihiS title to such property and to
recover possession thereof

Bar to suit against Government under this section- No suit under: this section shall' be brought against our
Government". Indian Specific Relief Act

.~

"8 Recovery of Specific immovable propertv-« A person entitled to the PO$eSSiOn of specific immoveable
property may recover it in the manner prescribed by the Code of Civil Procedure"

"9 Suit by person dispossessed of immoveable, property- if any person is disRossessed without his consent of
immoveable property otherwise than in pve course of law, he or anyper~on dalming through him may, bysuit,
recover possession thereof, notwithstanding any other title that may be set up ir such suit.

Nothing in this section shall bar ar'ly person from suing to establish his title to such property and to recover
possession thereof

NO suit under this section shall be brought GQ&Jinit the ~;ntril c:.iQvernmen~, Qr ~rty ~~t~ Ci9v~rnm~n~

No appeal shall lie from any order or decree passed in any suit instit~ted under ,~his section Nor shall any review
of any such order or decree be allowed"

4 ILR 23 Mad, 179 at 182

5 1966 Keral law Times 1.

625 MU 9S PC

r Gangoo v, Shri Dev SideshwarRavuthag.

8 Shamu Patter v, Abdul Kadir

9 Kunju Kesavan v. N.M. Phillip, leS

10 (1907) 6 CU 74

11 AIR 1915 Cal 103

12 1940 FeR 84 at 87

13 (1934) 294 US 600 at 607

14 (1958) SCR 548

15 AIR 1925 PC 169, 170
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Privy Council
[Appeal From Allahabad]

(BEFORE LORD ATKIN, LOROTHANKERTON AND SIR GEORGE RANKIN, JJ.)

Maharani Hemanta Kumerl Oebi andors.... Appellants;
Versus

Gaud Sankar Tewari and ors.... Respondents.:'.
Appeal (P.C. Appeal No. 64 of 1939)'

oecrdedon December 4, 1940

Hindu Law - Dedication, jf must necessarily be complete SQ as to divest owner of all rights of
-ropertv - Dedication, complete ang part/aI-Partial dedicatio{'1 forms of - Dedication to the public
IJr the purposes of limited user, white retaining proprietary i:ight in SUbject-matter, If possible and
valid- Dedication of river bank at Senates for use as pubUc bath;ng ghat, .if necesssruy implies
complete dedication - Absence of express and formal dedication + Circumstances pointing to
partial or complete dedication - Ghat/as ,of Benares, if have any customary right as members of a
class to occupy portions ofpublic bathing ghat for purposes of their profession-Individual ghatias, if
may acquire such right by custom, prescription or lost grant - Gh~,tlas, if liable at instance of
owner, to remove bothobstructions set·up by them andthemselves.

A valid dedication under Hindu law may be either to a particular deity or to religious or charitable
uses.

But complete relinquishment by the owner of his proprietary right is not the only form of
dedication known to Hindu Jaw~ A dedication may Se complete, inv91vlng complete cessation' of
ownership on the part of the founder and the vesting of tneoropettvtn the religious institution or
object, or it may be partial, either in the term that a mere charge Is created in favour Of the· idol or
other religlcus object or that the owner retains the property In himself;but' grants the communtty or
part of the community an easement over It for certain spedfiedpurposes. Qed/cation by a Hindu of
land on the banks' of the Ganges at Beneres for the purposesota bathing ghat is a dedication to an
object, both religious and of public utility, but from such dedication it cannot at once be concluded
that there has been a dedicatipn in the 'rull sense of the HindLl law/ r;JlveSfting thi? fovn<1~r Qf V1/
property in the ghat and the soil. 'The dedication may be partial and the owner'stitie may coexist
with a right of limited user of the specified kind on the part of the pubtic.

Jaggamoni Dasi v. Ni/moni GhosalW. and Chairman of the Howrah Municipality v. Khetra Krishna
Mitra~ referred to.

In the absence of a- formal. and express endowment evidenced ,by deed or declaration, the,
character of a dedication can only be determined on the basis .of the history of the Institution and the
conduct of the founder and his heirs. . . .

Where a Hindu had purcnesea a portion of the. river bank ~t Beneres, where there was prevtousty
a bathing ghat, built masonry steps thereon and allowed the ghat to be used by the public for bathing
purposes, but there was no express dedication; no manager had ever been appointed, the founder
and his heirs had never acted as mere managersI but as owners, looking after and repairing the ghat
at their own expense, cJosin~ It to bathers on proper occasions and colleFting tl(lIs from sh9P"'keeF?~rs

at festivals, though their expenditure exceeded the receipts; and they had been treated by pvblic
authorities as owners: . .~..

Held:
(I) That,though there was a dedication. of the ghat to the public fQrbathlng purpoees, there was

only a Partial dedication and the proprietors
....~···p~9~: 6j8 · - ~ - ' ".

, (ii'

t. .,

11.1
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had retained their ownership of the ghat and the soil;

(ii) That a complete dedication' is not essential for the: purposes of a PV/:)Jic bathing ghat at
Benares. ,": 1

Ghatias of Benares have no customary' right as members of a class to occupy portions Of a public
bathing ghat for the purpose ofexercising their profession, 811d to that/end to set up any canopies or
other obstructions thBreanj nQr cQn gny infllvl""g!gh9tia acqqire any riUht to exclusive possession of
any portion of a ghat, whether by custom or prescription or lost grant. .- ,

On their failure to establish a' right to occupy the ghat, g~~tias are~/labJe not only to remove the
obstructions set up by them, but also to remove themselves. '

The facts of the case will appear from the judgment.
C.S. Rewcastle and C~ Sidney Smith for the' Appellants,
J.M. Parikh andP.v. Subba for the Respondents.

Their Lordships' Judgment was delivered by
SIR GEORGE RANKIN, J.:~ The,sanctity which Hirdu thouqht and feeling attribute

to the Ganges and the special veneration which its stream commands as it flows past
)he holy city of Benares (Kashl) are manifested by the te-mples and bathing ghats
upon the banks. The efficacy of its waters to' wash away every form of sm oneJ
pollution, is widely accepted doctrine among the" orthodox and brings the Hindu
pilgrim in large numbers seeking to acquire religious merit and advantage. According
to evidence given in the present case \\Mankarnika, pasaswemedh, Panch Ganga, Asst
and Barna are the panch tirthas of Kashi: one who comes to Kashi on pilgrimage has
to visit all these five places." In this appeal their Lordships are concerned with a
bathing ghat which is know;" as the Pryag or Puthiya ghat arid which is covered by the
name DasaswameQh-ther?rame of ~ mohalla of the city.

The suit was brought 'O:~ the 15th. February, 1929, in the Court of the Additional
Subordinate Judge of Beoares. The Plaintiff was Maharani Hemanta Kumari Debl,
widow ofthe last male o~n~r of thePutnlva Raj estate. She claimed to be owner of the
ghat. She will be rererredto as "the Plaintiff" notwithstanding that. penging thi~ QPpeel
she has by rellnqulshmentyaccelerated the interest of her husband's reversioners who
have been joined with he'r.·~as Appellants to his Majesty in CounciL She impleaded six
sets of Defendants, fourteen persons in all, alleging that thev belonged to a class of
Brahmins known as ghat/as and that they, and their predecessors, had been allowed
by the owners of the ghat to sit on. different portions of it in order to gain a livelihood
by receiving alms and gifts· from pilgrim bathers. Sh:e complained that the Defendants
were abusing the permission granted to them, by altering the condition of the steps,
putting down platforms of earth and wood,erecting canopies, and .blocking up the free
space to the detriment of .the utility, cleanliness and beauty of the ghat. She alleged
that the Defendants were ..mere squatters: that she had been willing to allow them to
continue to sit on the ghat if they would execute written a'greements for the proper
~6r\du~ of tl'\~ ah!t; but that th~y had fail@d or f@fuS0d so to do. She asked for relief
in different forms-a declaration that she was the' owner of the ghat and that the
Defendants had no right to sit on any portion of .lt; an order Qf ejectment of the
Defendants; an order for removal of the various obstructions put up by the
oerenoents: and an injunction
.....~ p~·~~; .. 639 · · · ~ , .

restraining the DefendantS'''from u~ing any portion of the said Prayag ghat as ghat/as
in any season of the year and from sitting and squatting over the same for the
eureoses of collecting dan dakshinafrom the bathers."
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A number of written statements were ftled, The qefendants numbered 21 8 and 11
pleaded that they were m~re~ ~erv.Slnti of Q~h~r tl~fen~~nts. The main defence as
pleaded on behalf of the rest denied the Plaintiff's proprietary right and set UP that the
ghatias were a communitvwhose business and duty it was.to assist bathers; that a
ghat necessarily involved a right on the part of some members of this community to
occu py portions of it by the use of seats or platforms of the -klnd known as cbeukis or
tekhts; that this right was a, form of property heritable and transfereble by the Hindu
law; that the Defendants and their ancestors had been in occupation of definite sites
on the ghat for hundreds of vears; and that they had been" guilty of no impropriety.
They maintained that a right to occupy sites on the ghat by laying out cneukis and
tekhts had become vested in them by lost grant, prescription: or custom.

The learned trial Judge heard more than twenty witnesses and by his Judgment
(25th June, 19JO) c;~me tQth~ ~Qn<;IV$iQn that the Plaintiff's ownership of the ghat
was proved and that she had a right to sue as owner, notwtthstandlnq that the ghat
was dedicated to the use of the publtc for purposes of bathing. He found that the
ghatias do not belong to any particular ,class or cumrnunltv but are called ghat/as
jecause they sit on the ghats. He thought that there was nothing in any Shastra to
show that their presence at the ghat is indispensable for the performance of religious
ceremonies or that a bath in the Ganges would not y·ield any spiritual benefit unless
accompanied by gifts to them, He found that in the case of Plaintiff's ghat and
neighbouring ghats the ghatias had sat by leave and licence of the owners. He
negatived the existence of any custernarv right in the Defenqants andfound that at no
time had any grant of any interest in the ghat been madeto them.' He further held
that they could have no claim ,by prescription to an exclusive right to occupy any
specific portion of. a bathing ghat dedicated to the use of the public. In the result he
found for the Plaintiff, but, following a practice which is not to be commended, he
contented himself with ordering "that the Plaintiff's suit as prayed be decreec;l" without
formatlv stating the terms of the various orders, declarations and injunctions which he
was granting, save by this reference to prayers in .the plamt which might well have
been improved by revision.

An appeal to the High Court was taken by a number of the, Defendants.
On the 27th March, 19351 it came before a Dlvlslon Bench, who, in refering it to a

Full Bench, recorded an order mentioning that before them 1.it was not In dispute that
the Plaintiff was owner of, the ghat or that the Defendentscr their predecessors had
sat on different portions of the ghat for generations; also that the Defendants did not
C;19im qny right 9Y vijrtv~Qf adverse PQ$S~$si9n Q~~ th~~th~y dld clatrn 9 righ~ cf
property in the ghat In respect of '~heir long use of it for the purpose of assisting the
bathers. Asingl~ judgment was gi:ven by the Full &ench (Sulaiman, C.J., Bajpai and
Ganga Nath, JJ.) on 3rd January, 1936. The learned Judges' maintained the decree of
the trial JUdge in so far as it directed removal of r~ilings, planks, canopies and other
articles of obstruction but discharged the trial Judge's order of ejectment and the
injunction granted by · .
"" : "\ ~ ' ' .

Page: 640 ' .

him to restrsln th@ O@f@nd·antsfrom using the ghat as ghBtias or sitting or squatting
over the same. They discharged also the declaration made by the trial Judge that the
Plalntltf was owner of the g~at. ':

The. Plaintiff upon this eppeal complains of these variations and asks that the decree
of the trial Judge be restored .

..-

..: .. ',
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In the view of the learned Judges of the Full .Bench the right claimed by the
Defendants may be divided into two parts: (1) aright to exclusive possession over
specific plots of lend and to place platforms and canoptes oyer them; (2) the right to
minister to the needs of the bathihg public and tq receive alms and gifts for their
services. As regards the first the Full Bench found some difficulty in appreciating the
nature of the right claimed but they found that ghat/as as members of a class have no
customary right and that the individual Defendants could have no right by custom to
exclusive possession of any-'parts of the ghat. The claim to such a right by prescription
or lost grant was also held" to be bad. The Full een~h ~on~,~~r~Q i~ ~Q t,le proved that
thetakhts and canopies "had been obstructions leavlnq [lttle space for passage,
injurious to the pavement, and dangerous to the', public using the ghat" In their
Lordships' view, the reasons given by the learned Judges in their judgment fUlly justify
their order for removal of ,fbe obstructions, and thelr.rejectlon of the Defendants· claim
to have acquired any right~ in this ghat whether by custorn.jprescrlptlon or grant. The
Defendants have not appeejed from the High Court's .decree, .:

But the Full Bench set 'ailde the trial Judge·s decree of ejectment and the injunction
granted by him on the grdJjnd that such relief would interfere with the right of "the
eathlnq public" to take to ~:~.e ghat persons who may help in the proper performance of
"sptrttual ablutions" and:~<:eremonies. It would be Inconventent, in a suit not
constituted for the purpose, that an attempt shoutd 'be made to define with exactness
th~ ~~t~nt of ~he user w~J~h tM@ eubuc have as of right in this ghat. But if it b@
assumed that any bather..~rijay bring with him his own priest or his own friend to assist
in ceremonial ablutions, thts is not in their Lordships' view a valid reason for refusing
to the Plaintiff an order in:'kjectment together with a properly framed injunction. The
Defendants have been sitting on the ghat for the purpose of carrYing on their
occupation there and have' clalmed to be entitled to exclusive possesstcn of parts of
the ghat as a right of prop-erty. If the Plaintiff's ownership and possession entitle her
to relief, then, upon it appearing that the Defendants have no such rights as they
claim, she is as well entitled to an order that the Defenc;tants should remove
themselves as to an order for removal of their conoptes, They are not persons who
come with bathers to the ghat but persons who cumber thecghat in order to intercept
the bathers and who de ~6 tort'tir\uously hahitually and as an o~~uf)ation or l'rofc!!!iort
A right to stand, sit or squat on the ghat for the purposes of exercising the profession
of ghatias may be acquired by consent of the Plaintiff but as 'matters stand it is not the
right Of any of the Defendants.

As the rights claimed by the Defendants have not been established, it is not clear
that they have anything to gain by disputing whether the Plaintiff is owner of the ghat
or is merely the hereditary superintendent of a religious endowment. In either case
she would be entitled to rnalntalrra suit in respect of the grievances complained of,
and to obtain the same or similar
....~ p~.~~;. 64'i · · ···.. · oo oo oooo, ~ .. oooo oo : : oo.· oo .. oo ·.oo

relief. But as the Plaintiff sued as owner and as the Full Bench appear to have held
that she was a mere manager or mutewelli, it isr"ight to consider whether the trial
Judqe's declaration of the Plaintifrsownership was well founded.

A bathing ghat' on the banks of the Ganges at BeneresIs a subject-matter to be
considered upon the principles of the Hindu law" If dedicated to such a purpose, land
or other property would be dedicated to an object both religious and of public utility,
just as' much as is a dharamsaJa or a math" notwithstanding that it be not dedicated to
any particular duty. But it cannot from this consideration be: at once concluded that in
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g;\y particular case there has bee" a dedication in the full sense of the Hindu law
which involves the complete cessation of ownership on the part of the founder and the
vesting of the property in the religious institution orobject, There may or may not be
~Qme presurnptlon arising in respe~t of this from partlcutarclrcumstances of a given
case, but, in the absence of a formal and .express endowment evidenced by deed or
declaration, the character of the dedication can only be determined on the basis of the
history of the institution and; the-conduct of the founder. and his heirs. That the
dedication of property to religious or charitable uses' may he complete or partial is as
true under the Benares as' under the Bengal school of Hlndu law. Partial dedication
may take place not only where a mere charge is cr~ated in ;favour of an idol or other
religious object but also as Mr. Mayne in his well-known w:ork was careful to notice
"where the owner retained the property in himself but grant~d the community or part
of the community an easement over it for certain specified purpose' (Hindv Law and
Usage, 6th Ed., 1900, sec. 438, p.567). In Jaggatn;oni Desl v, Nitmoni GhosalW-, the
Plalntltf''s ancestor had built a temple and bathing ghat, as "",ell as a room and another
ghat for use by persons at the point of dfH~th. Th,e D~f~nd9nt tl~ving ~~~9 the ghat for
the landing of goods, Field, J., observedt-« ,

"There is here no deed of endowment and no evidence- has been taken as to the
exact purpose and object of thls so-called endqwment. ~The first question which
suggests itself is whether the 'Plaintiff's father: in bUilding these temples, this
entorjoli room and this ghat Intended to give tor the Hindu comrnunltv a right 'of
easement over the soil, or intended to transfer the ownership Of the bl,Jildings as
well as the ownership of the soil to such community. ttbv no, means necessarily
follows that, because the Plaintiff's father erected' this ghat and this entorjoti room,
and allowed the Hindu community to use them for the: purposes set out in the
plaint, he intended to divest himself of the ownership of the soil, etc. fI

Th~ judOM@nt of th~ Full B@neh In the present case is open to' criticism in respect
that it does not take due accountof this distinction.. Speaking of the tolls collected
from shopkeepers on the ghat at festivals, the learned Judges, though noticing that no
trustee or manager had . ever been appointed and that the Plaintiff and her
predecessors had bought the land, built the masonry steps and ha(l always looked
after and repaired the ghat, say: - . .

"The ghat having been dedicated to the public, it is-not conceivable that the
Plaintiff or her predecessors could have ever wished to appropriate its income to
their private use, nor has the Plaintiff made any attempt to show that its income
was ever appropriated by her or her predecessors, It therefore appears that the
Plaintiff and her predecessors realised the Incomeof the ghat and made repairs pS a
manager or mutaw811i and not as absolute proprietor.... The Plaintiff is not entltlec
to a declaration of. an absolute proprietary title in the ghat, as the same has been
dedicated to the public, 'and the.Plaintiff has only the right of reversion if ever the
ghat ceases to be used as such. ~I

- Another passage deals with the right of the Defendants as foilows:-
"The ghat having bee'n dedicated to the public the Defendants could not have

acquired any right under any grant or prescription which might interfere with or
limit the right Of the public. As . :' l'

~ ~~~ ..p~~~;-Mi····- -_..-- ~ ~:.- _~ _ ~- -. -_..--~ - -_ -.-._ .. - .
,

already stated, there is ri~;difference in principle between the dedication Of a ghat to
the public and the.dedicati~n of a high road."

. ~..'

.~.
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Now there is the verv: broadest distinction between s?Sying that the Plaintiff's
ownership is not ebsolute-because it is qualified py the public's right of user for
purposes of bathing, and s"S'ying that the Plaintiff is not the owner "at all, but a mere
mutawaJli in whom nothing; vests because her predecessor had dedicated the ghat in
the full sense of dlvestlnq.hlmself completely of all Jnterest.thereln. When in I;:nglish
law the owner of land Is s~d to have dedicated itfQr a hlg~way it Is not intended or
implied that his right of o~nership has been divested" On th'~ contrary if any member
of the public exceeds the' ~ermitted user, a right of action ;;in trespass arises to the
dedicator or his successorm title by virtue of his cwnershlpand possession. St. Mary
N~w;n9tQn v. JacobsW. anlJ;fiarrisonv.RutJandW. De~:Hca~ionf~nrthe fUH~en~e known to
the Hindu law is a differen~ .matter, In the usual case or complete dedlcatlon made to
an idol, for example, the-propertv ceases altogether to ~elong to the donor and
becomes vested in the idol;as a juristic person. Complete relinquishment by the owner
of his 'proprteterv right is.t1;.:>wever by no means the. only form of dedication known to
the Hindu law and is vervdlfferent.fromanythlnq that could ordlnartlv be inferred 'from
the public user of a highway. From the standpoint Of the Hlndu law '\'it is not essential
to a valid dedication thq~' the legal title should' pass from the 'owner nor is it
.~flconsistent with an effectual dedication that the owner should continue to make any
and all uses of the land which do not interfere with the usesfor which it is dedicated."
Chairman of the Howrah Municipality v, Knetre Krishna Mitr~W., (per, Mookerjee, J., 'at
348). When the dedlcatlon is only partial, the property in some parts of India niigh~
none the less in common perlence be described as devottar;but whether it be charged
with a sum of money for the worships of an idol or be subjected to a right Of limited
user on the part of the public, it would descend and: be alienable in the ordinary way;
"the only difference being" as Mr. Mayne observes in.the passage already referred to in
th is judgment "that it passes with the charge upon it. II (Hindu Law an(j l)sage, 6th
Ed., 1900, sec. 438, p, 567). .

The conclusion of the Full Bench that the Plaintiff had only the right of reversion if
ever the ghat ceases to be used as such' appears to have been drawn from the mere
fact that the ghat was "dedicatedto the public.'! But a review of the history of the ghat
and the conduct of the Plaintiff and her predecessors is required to determine whether
the river bank at this spot was dedicated in such sense as to make an end of private
ownership therein. The written statements of the Defendant~ set UP that "the land on
the bank of the holy River Ganges between the r two confluents 01 earuna and Assl
rivulets in the city of Benares is~waqf property from tlrrie immemorial, the same
havlnq been. dedicated to the Hindu community at :Iarge." The exceeding sanctity of
the river is not of itself a reason why a pious benefactor of the public should do more
than provide access to its waters. Whether the questlon be Hmtted to the ghat in suit
or be enlarged bY consideration of the evidence about neighbouring ghats, it seems to
their Lordships that there is no substantial ground for holding that the Plaintiff's
predecessors or any of them had divested themselves of all property

~ 'lit ••• " " " "". II ~ •• '" til III· tII'-"" • ..,' WI_ " _._ ' _ ",. '••••••
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in this ghat and had accepted tlie position of haVing a mere right of management. No
express dedication has been proved by production of ct deed of endowment or
otherwise. No manager has ever been appointed. Not one instance has been shown in
which the Plaintiff or any prede~cessorhas purported to act es superintendent, sebett or
mutewettt, On the contrary they have been treated as owners Whenever by disrepair
the ghat has attracted the attention of public authority. They have repaired and
substa ntia Ily imp roved th e ghat at thel r own expense.'They have closed it to bathers
on proper occasions and have levied tolls on the keepers pf shops at festivals. That
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~."~~eir expenditure upon the ghat has exceeded their: receipts; and that they would not
wish to make a profit from the tolls' is probable enoueh but tn no way tends to prove
that they have parted with all right as owners of the soll, The evidence as to
agreements taken from ghat/as upon nearby ghats is strong .to show that in them. the
proprietors have retained their right,s of ownership notwtthstandlnq that the ghats are
public bathing places. The learned trial ~u~ge very'. reason.ably thoug~t that ~he

evidence was overwhelming to show the ~Ialnb"'s proprietary rj~ht lsl'td th@u' Lordships
though bearing well in mind that there was a bathing ghat at this spot before the
purchase of the Plaintiff's predecessor in 1814, thlnk that there is little to support a
contrary view. The river bank at Benares is a sacred and nlstortc spot with a powerful
claim to the regard of a pious Hindu: but the practice of bat~hing in the Ganges is not
in general so directly connected with the worship of a partlculer deity that nothing
short of complete dedication would be appropriate for a public bathing ghat. The
character of the use to be madeof the bank does not require it. Nor does the public
right of use for purposes of bathjng take its origin as a rule from an immediate and
express act of dedication: rather does it begin by acts of user which are acquiesced in
by the owner of the property who in due course makes provtslon for the public needs
,1jS an act of charity or piety. It may.well be doubted \whe~n~r'~~ complete abendcnment
of the owner's rights is ,at all usual in the case of public bathihg ghats: though it might
be common enouqh in the case Of tanks dedicated to the public for bathing purposes:
even then the ownership of the banks would be another matter.

Their Lordships are of opinion that the declaration, made by the trial Judge as to the
Plaintiff's ownership as well as' his order of ejectment against the Defendants was
correct. They think that the terms-of the permanent injunction to be granted to the
Plaintiff should restrain the Defendants from frequenting the Prayag ghat, without the
consent of the Plaintiff or her successor in title, for the purpose of acting as ghatias
thereon, and from sitti.ng or squatting upon the same without such consent in the
exercise of the profession or oc(:u~atiot't of ~hatjlJ~.

·They will humbly advlse. his Majesty that this appeal should be allowed, that the
decree of the High Court dated 3rd January, 1936, be set aside and that the decree of
the Addltlonal Subordinate Judge of Benares dated the 25th June, 1930., be restored,
with the variation mentioned as to the terms of the permanent injunction. The
Respondents will pay the costs of the Plaintiff in the High Court and of the Appellants
in this appeal. The Appellants must however, pay to the Respondents the costs of the
appltcatlon to restore theeppeal, which had been dismissed for non-prosecution, as
directed by the Order in C9'uncil of the 25th July, 1939,'
.., • ~ :~ r.. ., - ,. - - ; ., ., ., - ~ ., "~ ••• ., .. .,., .., .
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and there must be a set-at; as regards these costs.
CI·

,-·'0..
"<f.....

• Appeal (P.C. Appeal No. 64 of~ ~:939) from a Full Bench decision of the High Court, at Allahabad, dated 3rd
January, 1936. ;'. ,~

~
(1) I.L.R. 9 Cal. 75 (l882). .':..;- .
(4) 10 C.W.N. 1044 : s.c: 4 C.L.J.~3(1906).

(1) LL.R. 9 Cal. 75 (1882).
·t

(2) L.R, 7 Q.B. 47 (1879).
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DEOKINANDAN ....Appellant;
Versus .

MURLIDHAR AND OTHERS ... Respondents.
Civil Appeal No, 250 of 1953:;', decided on october 4, 195Q

Advocates who appeared in this case:
A.D. Mathur, Advocate, for the Appellant;
Jagdish Chandra, Advocate, for Respondent 1.

The judgment of the Court was delivered by .
T.L. VENKATAR4\MA AVYAR, J.- The point for decision in. this appeal is whether a

, Thakurdwara of Sri Radhakl'i~h"aii In tn@ villag@ of ~hadesia in the District Of Sitapur
isa private temple or a public one in which all the Hindus are entitled to worship.

2. One Sheo Ghulam, aplous Hindu and a resident of ithe said village, had the
Thakurdwara constructed .during the years 1914-1916,'· and the idol of Shri
Radhakrishnaji ceremoniously installed therein. He was himself in rnanaqernent Of the
temple and its affairs till 1928 when he died without any Issue. On March 6, 1919; he
had executed a will whereby he bequeathed all his lands to the Thakur. The provlslons
of the will, in so far as they-are material, will presently be referred to. The testator had
two wives one of whom, Ram Kuar,had predeceased him and the surviving widow, Raj
Kuar, succeeded him as M~tawalli in terms of the will and was in management till her
death in 1933. Then the fi~t defendant, who is the nephew of sheo Ghulam, got into
possession of the prQper:ti~'s 9S m~nager of the endowment in eccordance with the
provisions of the will. The~fappellantis a distant agnate of Sheo Ghulam, and on the
allegation that the first defendant h~d been mismanaging the temple and denying the
rights Of the public therein,\he moved the Dlstrtct Ccurt of S'itapur for relief under the
Religious and Charitable. endowments Act 14 of 1920, but the court declined to
interfere on the ground ·:· ..t.hat the endowment was private. An application to the
Advocate-General torsencaon to institute a suit under Section 92 of the Code of Civil
Procedure was also refusedfor; the same reason. The appellant then filed the suit, out
of which the present appe~.1 arises, for a declaration that the Thakurdwara is a public
temple in which aU the H,i"ous have a right to worship. The/first defendant contested
the suit, and claimed that "the Thakurdwara and the'· idols were private", and that "the
general public had no right·to make 'any interference".

3. The Additional Civil JU'dge,Sitapuf, who tried the suit was ofthe opinion that the
. Thakurdwara had been built by Sheo Ghulam "for worship by his family", and that it
was a private temple. He accordingly dismissed the.suit, This judgment was affirmed
on appeal by the District Judge, Sitapur, whose decision again was affirmed by the
Chief Court of Oudh in second appeal. The learned judges, however, granted a'
certificate under Section 109(c) of the Code of Civil Procedure that the question
involved was one of great importance, and that is how the appeal comes before us.

4. The question thatarises for decision in this appeal whether the Thakurdwara of
Sri Radhakrishnajiat Bhadesiais a public endowment or a private one is one of mixed
law and fact. In Lakshrnidhar Misra v. Ranga Lall in which the Question was whether
certain, lands had been dedicated as cremation ground, it was observed by the PriVY'
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findings of fact of the tower appellate court must be accepted as binding, its "actuel
conclusion that there has been a dedication or lost grant is more properly regarded as
a proposition of law derived from those tects than 125 GI findinQ Qf fg(;t it~~'flJ. In the
present case, it was admitted that there was a formal dedication; and the controversy
is only as to the scope of the dedtcatton, and that is also a mixed question of law and
fact, the decision of which must depend on the appllcatlon of legal concepts of a public
and a private endowment to the facts found! and that is open to consideration in this
appeal.

S. It will be convenient first to consider the principles of law applicable to a
determination of the question whether an endowment is public or private, and then to
examine, in the light of those principles, the facts found or established. The distinction
between a private and a public trust is that whereas 'in the former the beneficiaries are
specific individuals, in the latter they are the general; public or a class thereof. While in
the former the beneflclarles are ~e~on~ who ar@' ageertained or capable of being
ascertained, in the latter they 'constitute a body which is Incapable of ascertainment.
The position is thus stated in Lewin on Trusts, 15th Edn., pp.' 15-16:

"By public must be understood such as are constituted for the benefit either of
the public at large or of some considerable portion of dt answering a particular
descrtptlon. To this class belong all trusts for charitable purposes, and indeed public
trusts and charitable trusts may be considered in general as synonymous
expressions. In private trusts the beneficial interest is vested absolutely in one or
more individuals who are, or within a certain time may be; definitely ascertained...."

Vide also the observations of Mitter;· J. in Nebi Shirazi v. Province of Benga/:1. Applying
this principle, a religio·us endowment must be held to be private or public, according
as the beneficiaries thereunder are specfflc persons or the general public or sections
thereof. .

6. Then the question is, who are the beneficiaries when a temple is built, idol
installed therein and properties endowed therejorz Under the Hindu law, an idol is a
juristic person capable of holding property and the properties endowed for the
institution vest In It, But does it follow from this -tbat it .is to be regarded as the
beneficial owner of the endowment? Though such a notion had a vogue at one time,
and there is an echo of it in these .proceedtnqs (vide para tSof the plaint), it is now
established beyond all controversy that this is not the true position. It has been
repeatedly held that it is 'only in an ideal sense that the idol is the owner of the
endowed properties. Vide Prosunno Kumari Debya v, Golab Chand Baboolj Maharaja
JaQiJdindra NiJth Roy BahiJdur v, Rani Hemanta Kumari aebi~ and Pramatha Nath
Mul/ick v. Pradyurrna Kumar MuJlick~. It' cannot itself make use of them;' it cannot
enjoy them or dispose of them, or .evenpretect them. In short, the idol can have no
beneficial interest in the endowment, This was clearly laid down in the Sanskrit texts.
Thus, in his Bhashya on the Purva Mimamsa, Adhyaya 9, Pada 1, Sabara Swami has
the folfowing: ' '

~~.....~3'tfllPmPt~'I_t._,td~..~
~ iflrR'l .~~'lPl.. , ~,1f '4Pi·"'••RfiPilutl:it/R...suet'~.~ I

~Rv"·rsilltal ~~.~' ft"lfl~~-_
~-~« ~~v:.R'1

"Words such as 'village of the Gods', 'land of the God~' are used in a figurative
sense. That is property which can be said to belong to a person, which he can make
use of as h~ d~~ir~~. God howeve~ eees not mak@ use of the village or lands~
according to its desires. Therefore nobody makes a gift (to Gods). Whatever
property is abandoned for Gods,' brings prosperity to those who serve Gods".

Likewise, Medhathithi in cornmentlnq on the expression "Devaswarn" in Menu! Chapter
XI, Verse' 26 writes: ..

, '~...

fl·., ....
.~
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"Property of the Gods, Devaswam, meanswhatever iSl abandoned for ~ods, for:
purposes of sacrifice and the like, because ownership i;h the primary sense, as
showing the relationship between the owner and ~he property owned, is impossible
of application to Gods. For, the Gods do not make use of the property according to
their desire nor are they seen to act for protecti'ng the same".

Thus, according to the texts, the Gods have no beneficial, enjoyment of the properties,
and they can be described 'as their owners only in a figurativ~ sense (Ga,unartha), and
the true purpose of a gift of propertles to the idol is not to confer any benefit on God,
but to acquire spiritual benefit by providing opportunities and facilities for those who
desire to worship. In Bhupatl Netiv Smrititirtha v. Ram Let: Maitra£ it was held on a
consideration of these and .other texts that a gift to an idol~: was not to be judged by
the rules apr>litable to Atl'a,,§f.,r to a'§@ntient b@ing', and that dedication of properties
taan idol consisted in theabendonment by the owner of hi~ dominion over them for
the purpose of their being',;·appropriated for the purposes Which he intends. ThUS, it
;fi\las observed by Sir Lawrence Jenkins C.J. at p. 138 that "the pious purpose is still the
legatee, tna estebushment of the,' image is merely the mode in which the pious
purpose is to be effected" .and that "the dedication to a deity"" may be "a compendious
expression of the pious p~poses for which the dedlcatlon i~ designed". Vide also the
observations of Sir Ashutcsh Mookerjee at p. 155.: In Hindu Religious Endowments
Board v. VeeraraghavacharlarZ varedecherter J. dealing wtth.thts question, referred to
the decision in BhupatiNatb Smrititirtha v, Ram Lal !4altra?:-a"nd observed:

"As explained in th~~{case, the purpose of making a gift to a temple is not to
confer a benefit on God"~,ut to confer a benefit on 'those who worship in that temple,
by making it posstblefcr them to have the worship conducted in a proper and
impressive manner. Thi~ is the, sense in which a temple, and its endowments are
regarded as a publictr~~".;· .
7. When once it is understood that the true beneficiaries of rellqlous endowments

are not the idols but the worshippers, and that the purpose of the' endowment is the
maintenance .of that worsbjp for the benefit of the worshippers, the question whether
an endowment is prlvate ior public presents no difficulty. ;The cardinal point to be
decided is whether it was the intention of the founder that specified individuals are to
have the right Of worship at the shrine, or the general public or any specified portion
tnsrsor. In eccomance with this thsorv. it has been h@l,d that when property is
dedicated for the worship of a -family idol, it is a private and not a. public endowment;
as the persons who are entitled .toworshlp at the shrine ofthe deity can only be the
members of the family, and that isan ascertained group of individuals. But where the
beneficiaries are not members Qf a family or a specified indiVidual, then the
endowment can only be regarded as public, intended to benefit the general body of
worshippers. . . 't.

In the light of these principles, we must examine the facts of this case. The
materials bearlnq on the question whether the Thakurdwara isa public temple or a
private one may be considered under four heads: (J) the will of Sheo-Ghulam, Exhibit
A-l, (2) user of the temple by the public, (3) ceremonies relating to the dedication. of
the Thakurdwara and the lnstalletlon of the idol wlth special refer~nc.;~ tQ ~{Jnk~~/pfJ

and Uthsarga and (4) other facts relating to the character of the temple.
(1) The Will, Exhibit A-1 f is the most important evidence on record as to the

intention of the testator and the scope of the dedication. I~, provisions, so far as they
are material, may now be noticed. The will begins with the recital that the testator has
two wives and no male, issue, that he has constructed a Tha«urdwar;a and installed the
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\C}'lol of Sri Radhakrishnaji therein, and that he is making a dlsposltlon of the properties
with a view to avoid disputes. Clause 1 of Exhibit A--1 provides that after the death of
the testator "in the absence of male issue, the entire tmmovable property given below
existing at present or which may come Into being hereafter shall stand endowed in the
name of Sri Radhakrishnaji, and mutation of names, shall be effected in favour of Sri
Radhakrtshnajl in the Governmen~ papers and my wives Mst Raj Kuer and Mst Ram
Kuershall be the Mutawallis of the waqf". Half the income from the properties is to be
taken by the two wive~ fQr th~ir maintenance Quring their lifetime, and the remalnlng
half was to "continue to be spent for the expenses of the Thekurdwera". It is implicit in
this provision that after the lifetime of the wives, the whole of the income is to be
utilised for the purpose of the Thakurdwara. Clause 4 provides that if a son is born to
the testator, then the properties' are to be dtvtded between the son and the
Thakurdwara in a specified proportion; but as no son was born, this clause never came
into operation" Clause 5 provides that the Mutawallis are tor have no power to sell or
mortgage the property, that they are to maintain accounts, that the surplus money
after meeting the expenses' should be deposited In a safe bank and when funds
permit, property should be purchased in the name of 'Sri 'Radhakrlshnajl. Clause 2
~ppoints a committee of four persons to look after the management of the temple and
its properties, and of these, two are not relations of the testator and belong to a
different caste. It is further J)ro'Vidad in that elause that after the death of the two
wives the committee "may appoint my nephew :Murlidhar as Mutawalli by their
unanimous opinion". This Murlidhar is a divided nephew of the testator and he is the
first defendant in this action. Clause 3 'provides for filling up of vacancies in the
committee. Then finally there is clause 6, which runs-as follows:

"If any person alleging himself to be my near or remote heir files C;1 claim in
respect of whole or part of the waqf property his suit sha~1 be improper on the face
of this deed."
The question is whether the provisions of the will disclose an intention on the part

of the testator that the Thakurdwara should be a private endowment, or that it should
be public. The learned Judges of the Chief Court in affirming th~ decisions of the
courts below that the temple was bullt for the benefit of th<e members of the family,
observed that there was nothing in the will pointing~\to a conclusion that the trust was
a public one", and that its provisions were not "lnconslstent.wlth the property being a
private endowment". We are unable to endorse thls oplnlon, We, think that the will
read asa whole 'indubitably revealsen intention on the part 'of the testator to dedicate
the Thakurdwara to the public and riot merely to themembers of his family.

The testator begins by stating that he had no male Jssue. In Nabl Shirazi v,
Province of Bengal'. the question was whether awakf created by a deed of the year
1806· was a public or a private endowment. Referril19 to a recital in the deed that the
settlor had no children, Khu.ndkar J."observedat p, 217:

"The deed recites that the founder has neither children nor grandchildren, a
~if~uM~tar\e~ whl~h irl It~l!lf ~U~a@!t~ th!t th@ Imambar'a was not to rt!main a
private or family institution". .

Vide also the observations of Mitter, J. at p. 228. The reasoning on which the above
view is based is, obvlouslv; that the word 'farnlly' in; its populer sense means children,
and when the settlor recites that 'he has no children, that, is an indication that the
dedication is not for the benetlt of the family but forthe publlc,

Then we have clause 2, under which the testator constitutes a committee of
management consisting of four persons, two of whom were wholly unrelated to him.
Clause 3 confers on the,' committee power to fill up vacancles: but there is no
restriction therein on the'ipersons who could be appointed under that clause, and
conceivably, even all the four members might "be strangers to the farnlly. It is difficult

'I I
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e~) believe that if Sheo Ghl,1lam intended to restrict the right~of worship in the temple
to his relations, he would have entrusted the management th~reof to a body consisting
of. strangers. Lastly, there is clause 6, which shows that the r;elationshlp between Sheo
Ghulam and hi~ klnsmen w·~~ not particularly cordial, and it is noteworthy that under
clause 2, even the appointment of the first defendant as manager of the endowment is
left to the option of the committee. It is inconceivable that wtth such scant solicitude
for his relations, Sheo Ghu1am would have endowed a temple for their benefit. And if
he did not intend them 'to be beneficiaries under the ehdowment, who are the
members of the famHy who' could take the benefit thereunder after the lifetime of his
two wives? If we are to hord that the endowment was in favour of the members of the
family, then the result witlj)e that on the death of the two 'Aiives, it must fail for want
of objects. But it is clear flim the provtstons of the will that the testator contemplated
the continuance of theendowment 'beyond the lifetime of hls wives. He directed that
thepropertie$ ~hould be ~,n~9w~d ln the nerne of the deityl and that lands are to be
purchased in future in the: .~an1e of the deity. He also provides forthe management of
the trust after the ·Iifetime·,·~fhis wives. And to effectuate this intention, it is necessary
to hold that theThakurdwara was dedicated for worship by rriernbers of the public, and
.iot merely of his family'~.'·idn decid'ing that the endowment was a private one, the
learned Judges of the Chie~.Court falled to advert tothese aspects, and we are unable
to accept their decision as eorrect. <, ,i

(2) In the absence of 'a deed of endowment constituting the Thakurdwara, the
plaintiff sought to establish the true scope of the dedication from the user of the
temple by the public. The Witnesses examined on hts behaltdepcsed that the villagers
were worshipping in the temple freely and without any interference, and indeed, it was
even stated that the ThaKurdwarawas built by Shea Ghulam at the instance of the
villagers, as there was no' temple irl th~ villa~~t Th~ trial Judaa did not t1i~~al'd t"i~
evidence as unworthy of credence,but he held thatthe proper inference to be drawn
from the evidence of PW' 2 was that the public were adrnttted into the temple not as a
matter of right but as a matter of grace. PW 2 was a pujari in the temple, and he
deposed that while Sheo Ghulam's wife was doing puja within the temple, he stopped
outsiders in whose presence she used to observe purdah, from, going inside. We are of
opinion that this fact does not, afford sufficient ground for the conclusion that the
villagers did not worship at the temple as a matter of right. It is nothing unusual even
in well-known public temples for the puja hall being cleared {of the public when a high
dignitary comes for worship, and the act of the pujari in "stopping the public is an
expression of the regard which the entire villagers must have had for the wife of the
founder, who WaS a perdena shin lady, when she came in for worship, and cannot be
construed as a denial of their rightS. The learned Judges of the Chief Court also relied
on the decision of the Privy Council in Babu Bhagwan Din:v, Gir Har Saroon§. as an
authority for the position that "the mere fact that the pubnc is allowed to visit a
temple or thakurdwara cannot necessarily indicate that the 'trust is public as opposed
to private". In that case, certain properties were granted riot in favour of an idol or
temple but in favour of one DarvaoGlr, who was m~intaining a temple and to his heirs
in perpetuity. The contention of the public was that subsequent to the grant, the
family of Daryao Glr must be held to have dedicated the' temple to the public for
purpose of worship/ and the circumstance that members of the public were allowed to
worship at the temple and make offerings was relied on in proof of such dedication. In
repelling this contention, the Privy::Councii observed that as the grant was initially to
an individual, a pl@a that it was subssquannv dedicated by th@ family to the public
required to be clearly made out, end It.was not made out merely by showing that the
public was allowed to worship at the temple "since it 'would not in general be
consonant with Hindu sentiments or practice that worshippers should be turned away".
But, in the present case, the endowment was in favour of the idol itself, and the point
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~}fr decision is whether it was a private or public endowment, And in such
circumstances, proof of user by the public without interference would be cogent
evidence that the dedication was if' favour of the public. tn MunC/ancheri Kernen v,
Achuthani which was referred to and followed in Babu Bhagwan Din v. Gir Her Saroon
the distinction between user in respect of an institution which is initially proved to
have been private and one which is net, is thus expressed: _

"Had there been any sufficient reason for hol~ing that these temples and their
endowment were originally dedicated for the tarwad, and so were private trusts,
their ~QrQ$hips would have been slow to hold met the adrnlsslon of the public in
later times, possibly owing to' altered conditions, would affect the private character
of the trusts. As it is, they are of opinion that the' learned' Judges of the High Court
were justified in presuming from the evidence as to public user, which is all one
way, that the temples and their endowments were. public ~eligious trusts."

We are accordingly of opinion that the user of the temple such as is established by the
evidence is more consistent. with its being a public endowment.
(3) It is settled law that an endowment can validly be created In favour of an idol or
'::emple without the performance of any particular ceremonles, provided the settlor has
clearly. and unambiguously expressed his. intention In that Behalf. Where it is proved
that ceremonies were performed, that would be valuable evidence of endowment, but
absence of such proof would not be conclusive ag~inst it. ~n- the present case, it is
common ground that the consecration 0' the temple and th~ installation of th~ idOl of
Sri Radhakrishnaji were made with great solemnity and: in accordance with the
Sastras. PW 10, who officiated as Acharya at the function hes deposed that it lasted
for seven days, and that all the ceremonies commencing With KaJasa Pvia and ending
with Stha pana or Prathistawere G1uly performed and the idols of Sri Radhakrishnaji,
Sri Shivji and Sri Hanumanji were installed as ordained in the Prathlsta Mayukha. Not
much turns on this evidence, as the defendants admit both the dedication and the
ceremonies, but dispute only that the dedication was to the publtc.
In the court below, the appellant raised the contention 'that the performance of
Uthsarga ceremony at the time of the consecration was concluslve to show that the
dedication was to the public, end that as PW 10 stated-that Prasadothsarga was
performed, the endowment must be held to be pubhc, The (learned Judges considered
that this was a substantial- question calling for an -authorltatlve decision, and for that
reason' granted a certificate under Section 109(c) of the Code of Civil Procedure. We
have ourselves read the Sa,nskrit texts bearing on this Question, and we are of opinion
that the contention of the appellant proceeds on a mlsapprehenston. The ceremonies
relating to dedtcatlon are Sankalpa, Uthsargaand Prathista" $ankalpa means
determination, and is really a formal declaration by the settlor of his intention to
dedicate the property. Uthsarga i~ the formal renunciation by the founder of his
ownership in the property, the result whereof being that i~: becomes impressed with
the trust for which he dedicates it. Vide The Htndu Law of Religious and Charitable

. Trust by B.K. Mukherjea, '.1952 Edn., p, 36. The formulae to be adopted in Sankalpa
and Vth$arga are set out Jn Kane's History of Dharm(Jsastras, Volume II, P: ~92. It will
be seen therefrom thet whlle the Sankalpastates: the objects for the realisation of
which the dedication Is ma;~e, it Is the Uthsarga that in terms dedicates the properties
to the public (Sarvabhutefi!Yah). It would therefore follow that ifUthsarga is proved to
have been performed, the-:·~edicationmust beheld to have been to the public. But the
difficulty in the way of theappellant is that the formula whlch according to PW 10 was
recited on the occasion of~he foundation was not Uthsarga but Prasadothsarga t which
is something totally diff~~nt.\Prasada' is the 'mandira', wherein the deity is placed
before the final tnstatletten or Prathista takes ptace, and the Prathista Mayukha
prescribes the ceremonie~~thathave to be performed when.the idol is installed in the
Prasada. Presedothserae..~ the. formula to be used on that occasion. and the text

, .~

www.vadaprativada.in

www.vadaprativada.in



sec
,'Oti·'S'''·
TMSMtftStURI.lftil kjalmIfJA1Jl'

sec Online Web Edition, Copyright @ 2019
Page? Monday;August5,2019 @
Printed For: Mr. Nachlketa Joshi . i ... .

~~~~~~~~~~~~~':-_-I- ; }1~;.. _
~~!ating to it as given in trye~,·MayUkha runs as fouows; .... ~

,..fi4liitwaaat ....".:,,~.Vl,&t:l&iat ~~llR I iR'~~,'pi

~~~~"M~~~~~~_mm~.~':.1~taJUlVI
ST~.umrllri,.:.~~, .";"~ltIr 'flAIm', ;
wW· CMf) ItIMiA!J'III'~1~1'"

It will be seen that this is·,.:~erely the Sankalpa without the Vthsarga, and there are no
words therein showing th.~~: the dedlcatlon is to the, public. ;Indeed, according to the
texts, Uthsarga is to be pefformed only for charttabte endowments, like construction of
tanks, rearing of gardens a"d the like, and not for religious foundations. It is observed
by Mr Mandlik in the. Vyava:~ara Mayukha, Part II, Appendix II, p, 339 that "there is no
utsarga of a temple except in the 'case of repair of old temples". In the Hlstorv of
Dharmasastras, Volume II; Part III p. 893, it is pointed out by Mr Kane that in the
case of temples the properrword to, use isPrathista. and not Uthsarga. Therefore, the
question of inferring a dedlcatlon to the public by reason of the performance of the
Uthsarga ceremony cannot.erlse in the case of temples, Theeppellant is correct in his
eontt!ntioM that if Uthsarga. is performed the d@dicatipn is to ~h@ public, but the fallacy
in his argument lies in equating Presedotnserqe with~·Uthsargf. 6ut it is also clear from.
~~~e texts that Prathista takes the place of ,Uthsarga in dedication of temples, and that
there was Prathista of Sri Radnakrlsnnaj! as spoken to by PVy 10, is not in dispute. In
aur opinion, this establishes. that the dedication was to the publlc.

(4) We may now refer to certain facts admitted or estabnshed in the evidence,
which indicate that the endowment is to the public. Firstly, there is the fact that the
idol was installed not within the precincts of residential quarters but in a separate
building constructed for that very purpose on a vacarrtslte. And as pointed out in
Delroos Banoo Begum v. Nawab Syud Ashgur Ally Khan1S2. it Is a factor to be taken into
account in deciding whether an endowment is private or public, whether the place of
worship is located inside a private house or a public building. Secondly, it is admitted
that some of the idols are permanently installed on a pedestal wlthln the temple

. precincts. That is more consistent with the endowment' being public rather than
private. Thirdly, the puja in the temple is performed by an archaka appointed from
time to time. And lastly, there is the 'fact that there was no :templein the village, and
there is evidence on the side of the plaintiff that the Thakurdwara was built at the
instance of the villagers for providing a place of worshlp fOI;: them. This evidence has
not been considered by the courts below, and if it is true, that will be decisive to prove
that the endowment is public. · .

8. It should be observed in this connection that though the plaintiff expressly
pleaded that the temple was dedicated "forthe worship of the general public", the first
defenQ~nt In hi$ written statement merely pleaded that the Thakurdwara and the idols
were ·private. He did not aver that the temple was founded for the benefit of the
members of the family. At the trial, while the witnesses for-the plaintiff deposed that
the temple was built with the object of providing a place of ,#orship for all the Hindus,

- the witnesses examined by the defendants merely deposed that Sheo Ghulam built
the Thakurdwara for his own use and "for his puja only". The View of the lower court
that the temple must be taken to have been dedicated to the members of the family
goes beyond the pleading, and is not supported by, the evidence in' the case. Having
considered all the aspects, we l are of opinion that the Thakurdwara of Sri
Radhakrishnaji in Bhadesia is a publlc temple, ,\ ;

9. In the result, the appeal is all-owed, the decrees Of the courts below are set aside,
5lnd Q dec;l~r~~iQn gronted ,n t~rl11$Qf para 17 (a) 9f th~ plaint. The costs of the
appellant in all the courts will come out of the trust properties. The ftrst defendant will
himself bear his own costs throughout. '
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8. For these reasons we hold that there is 'no merit In these appeals
which are accordinslY' dismissed with costs. There will be oJi!e hearin~ fee.
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1969 (1) Supreme CourtCas'es 555
(From Calcutta)

[BEFORE J. c. SHAH, v. RAMASWAMI AND A. N. GROVER, JJ.]

YOGENDRA NATH NASKAR A~peUant;

Versus

COMMISSIONER OF INCOME·TAX, CALClfITA f. Respondent.

CivilAppeal Nos. 690-694 of 1968, decided o~ 18th February, 1969

IDdJaa lAcorneTail Act, iAH-SecdoD J-!JaLIU~· ofpeJ'so.~ La possessloa 01
Idol's property-'1Ilcliviclaid' Meaning of-If iaeludes 'Deity'. ;

Hem Chandra Naskar and" Yogendra Nath Naskar were appointed Shebaits of two
deities under a will and certain properties were given asdebutter to the deities. For the
years 1952-53 and 1953-54the Income-tax Officer completed the assessnjents on the deities
in the status of an individual and through theShebaits after ,rejecting th~ir claim for exemp­
tion under Section 4(3)(i) of the Income Tax Act, 1922.The Appellate Assistant Commissioner
upheldthe Assesssment orders. The Appellate Tribunal held that though the Shebaits were
managers for the purpose of Section '41, they were not so appointed by orunder any order of
the Court and therefore the second' condition of Section 41 wasnot satisfieq and Shebaits could
not be proceeded with. It further held that the case of the erustee having beengiven up the furt­
her attempt to assess the Shebaits as' managers. under Section4l could nqt be upheld. The
question of law referred by the Tribunal and modified by the Supreme Court was whether emthe

facts and in the circumstances of the case, the. assessments on the cleitlca through the' Shebalrs
were in accordance with Jaw.

HeLd, that a Hindu idol is a jurisdie entity capable of holding property and of being
taxed through its Shebaits who are entrusted with the pcssesslon and management of its
property. (Para 6)

Manohar Ganesh v, Lakshmiram, ILR 12 Bom 247; VidJapuT1I4 TirtntuZf)ami v, Vidyanidhi
Tirthaswami, ILR 27 Mad 435; Maharanee Shibbessouree Debya:·v. MatMDranath Acharjo, 13 MIA
270; Prasanna Kumari Debya v, Golab 9hana Baboo, 2 IA 145; Prama,tha Hath MulUck v.
Pradyamna Kumar Mullick,52 IA 24r5,Jollowed. ~

Bhupati v. Ramlal, 10 CIJ 3~5; Hindu Law of Religious andCharitabl'e TrUSt byMr. B. K.
A1ukherjee, Institute of Roman Laui, SraEdition, pp. 197-198, refer(ea to. .

A Hindu deity fallswithin the meaning of the word "individual" under Section 3 of the

Act and can be treated a unh'ofasaessmentunder that sectlon, The term Clnd~vtd~al' Is not
restricted to human beings. (Para 6)

The CDmmissioner of Income T4J& v. Sodra.Devi,1958 SCR ~J, JDllowed. 'i

The-language employed in 1961 Act may be relied on ae a Parliamen~ary exposition of the
earlier Act even on the assumption that the language employed in Section 3 of the earlier Act
is ambiguous. It is clear that theword "individual" in Section 3 of the 1922 Act includes
within its connotation all artificialjuridical persons and this legal positron is made explicit
and beyond challenge in the 1961 Act. .

Cape BrandySyllaicate Y. I. R: C., (1921)2 KB 403, followtd.

. Appeal dismissed.

www.vadaprativada.in

www.vadaprativada.in



,;:)'-'y UIIlIf I~ VV~U £:UIUVII, I""VWYllYIll \ld ~V 1::1

Page 2 Monday, August5,2019
Printed For: Mr. Nachiketa Josnt
SCCOnline Web Edition: http://www.scconljne.com
TruePrintTM source: Supreme CourtCases
-------------------------------------------------,------------------r-....---~---~--

. ~

556 SUPREME COURT CAS:r.s

.M, C. Cktigla, Senior Advocate (8. P. Maheshwari, Advocate
with him) , e"

S. T. Desai, Senior Advocate (G. C. Sharma and B. D.
Sharma, Advocateswith him)

[1969

" .:' for Appellants ;
(In all the Appeals)

f or Respondent.
(In all the Appeals)

The Judgment of the Court was delivered by
RAMASWAMI, J.--These appeals are brought from the judgment of the

Calcutta High Court, dated 3rd, 4th and 5th April, 1965, '. in Income-tax
Reference No. 500'f 1961, on a certificate granted under Section 66-A of the
Indian Ineome-tax Act, 1922 (her~inaft@r called th~ Act).

2.. One Ram' Kristo Naskar left a will, dated 17th May.. 1899, by which
he left certain properties as debutter to two deities Sri Sri Iswar Kubereswar
Mahadeb Thakur and Sri Sri Anandamoyee Kalimata in the ""land adjoining
his residential house at 74J75,Beliaghata Main Road. He appointed his two
adopted sons Hem Chandra Naskar (since deceased) and Yogendra Nath Naskar
as the Shebaits. Elabcrate provision was made as to the manner in which the
income 'from the property was to be spent. For a long time the income from
the property was',' assessed in the hands of the Shebaits as trustees. In res..
pect of the assessment years 1950-51 and 1951-52, the two Shebaits contended
that there was no .trust executed in the case and as such the income from the
property did notattract liability to tax and particularly the assessments made
in the name of Hem Chandra Naskar and his brother Y~gendra Nath Naskar
as trustees of the. debutterestate could not be:sustaIned.. The Appellate
Assistant Commissioner accepted this contention on appeal and, set aside the
assessments. Finding that the assessments have been set aside on the footing
that the status of ~e assessees had not been correctly determined the Income­
tax Officer initiat~d proceedings for the assessment years 1952-53 and 1953-54,
against Hem Cha'D4ra'Naskar and Yogendra Nath Naskar, the Shebaits of the
two deities and completed the assessments on the deities in the status of an
individual and .tatough the Shebaits.The claim for exemption under the
proviso to Section..:4 (3) (i) of the Income-tax Act was rejected. On appeal
the Appellate A~istant Corpmissioner upheld the assessment orders of the
Income-tax Officer,'. The assessee appealed to the Appellate Tribunal and
contended that.' ,ijle deities were not chargeable to tax under Section 3
of the Act; th", Section 41·' of the Act did not apply to the facts of the case.
Though the ShebiYtes were the managers who could come under the ambit of
Section 41, they hadnot been appointed by or under' any orclerot the court and
therefore the assessments were invalid and should be set aside. I t was also
contended that t4e case of the trustee having been' specifically given up it
would not be open:to the Incom-tax Department to bring the i Shebaits under
any of the categories mentioned in Section 41. The departmental representa­
tive contended that the assessments had been made on the Shebaits not under
Section 41 as trustees or managers but that the deities had been assessed as in­
dividuals and that Sectionsl was a surplusage: in making the assessments.
The Tribunal held that though the Shebaits were the managers for the pur­
pose of Section 41, they were not so appointed by or under.any order of the
court, and, therefore, the second condition required by Section 41 was not
fulfilled, and the Shobaits could not be proceeded against., The Appellate
Tribunal added that the specific provision which the Tribunal first relied was
tn{'rt 9f t~stee under Section 41J but that .case havin~ been giv~n ~p th~

further attempt to assess the Shebaits a managers under Section 41 could not
be upheld. At the instance of the Commissioner of Income-tax, the Appellate
Tribunal referred the following question of law for. the opinion of the .High
Court under Section 66(1) of the Act:

"Whether on the facts and in the circumstances of the case, the
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assessment on the deities through the Shebaits under the provisions of
Section 41 of the Indian Income..tax Act were-in accordance with law?"

~. t\nerhiving heard leiirneu wO\lll.1cl for both tbe partifA., we ar656li5fieg
that in the question referred by the Appellate Tribunal the words 'under the
provisions of Section 41 of the Indian Income-tax Act' should be deleted as
superfluous and the question should be modified in the following manner to
bring out the question in real controversy between the parties:

"Whether on the 'facts and in the circumstances of the case, the
'assessments on the deities through the Shebaits were in accordance with
law?"

,4. The main question hence presented for determination' in these appeals
is whether a Hindu deity can be treated as a unit of assessment under Sections 3
and 4 of the Income-tax Act,1922.' .

5. It is well established by high authorities that a Hind~ idol is a juristic
person In whom the. dedicated property vests. In Manohar Ganesh v.
'"k,rnmirfmJ1 c;"U~Q 'h~ J.){fkQT'IImpl, 'C4i~J W~~t ~ng »lrdwoQQJ JJ., lUll; i

"The Hindu Law, like the Roman Law and those derived from it,
recognises not only incorporate bodies with rights of property vested in
the corporation apart from its individual members but also juridical
persons called foundations. A Hindu who wishes to establish a religious
or charitable institution may according to his law express' his purpose and
endow it andthe ruler will give effect to the bounty or at least, protect
it so far at any rate as is consistent with his own Dharma or conception
or morality. A trust is not required for the 'purpose ; the necessity of
a trust in such a case is indeed a peculiarity' and a modern peculiarity
of the English Law. In early law a gift placed as it Was"expressed on the
altar. of God, sufficed it to convey to the Church the lands thus dedicat­
ed. It is consistent with the grants having been made to the juridical
penon ~ymboli~ed or personified in the idol."
The same view has been expressed by the' Madras High Court in,

Vidyapurna Tirtha Swami v, Vidyanidhi TirthaSwami and Others"/' in which
Mr. Justice Subrahmania Ayyar stated:

"It is to give due effect to such a sentiment, widespread and deep ..
rooted as it hasalways.been, with reference to something not capable of
holding property as a •...• natural person, that the laws' <;>f most countries
have sanctioned the creation of a fictitious person' in the matter, as is
implied in the felicitious observation made in the work already cited
"Perhaps the oldest of all jurisdic persons in the God, hero or rhe- saint"
(Pollock and Maitland's History of English Law, Volume I, 481).

. 6. That the consecrated idol in a Hindu temple is a' juridical person
has been expressly laid down in ManQhar Ganesh's case ... (supra), which
Mr. Ptaftftath Sat~uw6ti, th~!uthor ofth~ fT!«6r~ L!etup~g on Entlowml!ftts'
rightly enough speaks of as one ranking as the leading case fon the subject,
and in which West, J., discusses the whole matter with -much erudition.
And in more than one case~ the decision of the Judicial Committee proceeds
on precisely the same footing (i\tlaharanee Shibessf!ureea DebiiJ, v. Mathqoranath
Achtzrjo3 and Prasanna Kuma~ Deby« v, Golab Chand Babooc. -Such ascription
of legal personality to anldolmust however be incomplete unless it be
linked to a natural person with reference to the' preservation and management
of the, property and the provision of human guardians for them variously

1. ILR 12 Bom 247.
2. ILR 27 Mad 435•

• /1

,','~~'

.' ..'

:l.·. ~...

3. 13MIl\ 270.
4. LR 2 IA 145.
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designated in ditrerent'parts of the country. In P,os~nna Kumari DebJfI v, Golab
Clumd Baboo (supra) the Judicial Committee observed thus: '~It is only in an
ideal sense that property can be said to belong to an idol and:' the possession
and management must in the nature or things beentrusted with some person
as shebait or manager. It would seem to follow that the person so entrusted
must or necessity, be empowered to do whatever may be required for the
service of the idol and for the benefit and preservation of its porperty at least
to as great a degree as the manager of an infant heir"-wordS which seem to
be almost an ech~ofwhat was said in relation to a church in ~a judgment of
the days ofEdward'I : "A church is always under ~ge and is to be treated as
an infant and it i§,not according to' law that infants shouldbe disinherited
by tbe negUgence,~f their gtlAt'dilft! or b~· bQl'l'ed Qf an lcti~n in ci1J@ tbey
would complain Q{ things wrongfully done by their ,guaftlians ,;'while they are
under age" (~~OCk and Maitland's 'History of $nglish Law·, Volume I,
483." , ' ~~.,

In Pramatha:;,ftiflth Mullick v, Pradyumna Kumflr Mullick arl;J Otil!rs.6 Lord
Shaw, observed:~' ,

ccA Hind'ii idol is, according to long established autbority, founded
upon the r~ufous. customs or the Hindus, and the recog~tion thereof by
Courts of law~:a 'juristic;'entity'. It has a juridical status with the power
orsuing an~ :peing sued.. Its interests are attended to by:the person who
has the deity.: in his charge and who is in law its manager with all the
powers wbic~ would, in such circumstances, on analogy~ be given to the
manager of tle estate ofan infant heir. It is unnecessary to 'quote the
autborldes'; £or this doctrine, thWl simply ItltM, it firmly ggtabligbed."
It should however'be remembered that the juristic person in the idol

is not the material image, 'and it is an exploded theory tbat the image itself
develops into a legal person as soon as it is consecrated and 'vivifie.4 by the
Fran Pratishta ceremony. It is not abo correct that the SupremeBeing of

;which the idol is asymbol or image is the recipient and owner/of the dedicated
property. This is clearly laid down in authoritative Sanskrit Texts. Thus,
in his Bhashya on the Purya Mimamsa, Adbyaya 9, Pada I,; Sabara Swami
states: '

~J ~f1rnf, \~N'CI<+tldiJ{ I ~~ r(4ftt41'di4«Rt,~~ ~ I ;r =if
1JPt~ en lfm1fSrNf~ I~ ijSi41i«l m\ I~ emvrt
~ m~, «qdiijr~SN ~ ~'t ,

"Words such as 'village of the Gods', 'land of the Gods'r....are used vin a
figurative sense. That is property which he can be said:'to belong toa
person which he can make use of as be desires. God, however, ppes not make
use or the village or lands, according to its desires". LikewJs,e" Medhatbitbi
in commenting on the expression 'Devaswam'in Manu, Chapter XI,
verse 26, writes :

~cu'Jf@iij4, ltT~· ,~, S';f~J~~fC4~a:ilr~hiClj"Qf4, ~

aWq-crn[ I

"Property or the Gods, Devaswam, means whatever is abandoned for
Gods, for purp~ses of sacrific~ and. the like, becauseownership in the primary
sense, as showing the relationship between the' owner and the property
owned.. ' is im.possible of a.pyl.ica.,tio.~' to Go.ds'.'. Thw, according to ,the tex"ts.:.,
the Gods hiv@ no b~ncfi'I~1 ~QJQym-:Ql .Qf t~~ propertle~Jcand th~ c~ be
described as their owners only In a figuratIve sense (Gaunarth!J). The correct

5. 52 IA 245.
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legal position is that the idol as representing and embodying the spiritual
purpose of the donor is the juristic. person recognised by law and in this
juristic person the dedicated; property vests. As. observed by Mr. justice
B. K. Mukherjea :

"With regard to debutter ~ th@ position i@@m! t6 b@ somewhat
different. What is personified here is not the entire property which is
dedicated to the deity but the deity itself which is the central part of the
foundation and stands .as the material symbo] and embodiment of the
pious purpose which the.dedicator has in view, 'The dedication to deity' J

said Sir Lawrence Jenkins in Bhupati v, Ramlal4, 'is nothing but a com...
pendious expression of the pious purpose for which the dedication is
designed'. It is not only a compendious expression .but a material
embodiment of the pious purpose and though there is difficulty in holding
that property can reside in the aim or purpose itself, it would be quite
consistent with sound principles ofJurisprudence' to say that a material
object which represents or symbolises a particular purpose can be given
the status of a legal person, and regarded as owner of th~ property which
is dedicated to it. '~'7 . .

The legal position is comparable in many respects to the development in
Roman Law. So' far as charitable endowment is concerned Roman Law as
later developed recognised two kinds of juristic persons. One was a corpora­
tion or aggregate of persons which owed its juristic: personality to State sanc­
tion. A private person might make over property by way of gift or legacy to a
corporation already in existence and might at the same time prescribe the parti­
cular purpose for which the property was to be employed, e: g., feeding the
poor, or giving relief to the poor or distressed. The recipient corporation would
be in a position of a trustee and would be legally bound to spend the funds for
the particular purpose. The other alternative was,for the donor to create an
institution or foundation himself. This would 'be a new juristic person
which depended for its origin upon nothing else but the will ~f the founder,
provided it was directed to' a charitable purpose.:, The foundation would be
the owner of the dedIcated property In the eye or lawand the admlnlatrators
would be in the position, of trustees bound to carry outrhe object of the
foundation. As observed by Sohm : ,~

"During the later E;mpire from the fifth .century onwards founda­
tions created py private 'individuals came to be recognised as foundations
in the true legal sense, but only if they took the form of a 'piacausa'
('pium corpus'), i, e. were devoted to 'pious- uses', only in short, if they
were charitable institutions. Wherever a.person dedicated property-«
whether 'by gift inter uive~ or by will in favour of the poor, 01: the sick,
or prisoners, orphans, or aged people, he thereby createcfipso!aeto a new
subject of legal rights-the poor-house, tbe hospital, and so forth-and
the dedicated. prpperty became the ~ol~ I?ropertyof this new subject; it
became the sole property of the new jurrstic person whom the founder
had Galled into being•.. R.oman Law, howovor, tookthe vi@w that th@
endowments 'of charitable foundations were a species of church property.
Piae causas were subjected to the control of the' Church, .that is, of the
bishop or the ecclesiastical administrator, as the case might be. A
piacausa was-regarded as an ecclesiastical, and consequently, as a public
institution, '. 'and as .such it shared that .. corporate .... capacity which
belonged t~ "~,ll ecclesiastical institutions by virtue of a';general rule of

.6. 10 eLJ 355 at '·S69.
7. Hindu Law of,~eligiousand.Charitable Trult by Mr. B. K. Mukh~rjea.

~~

,·t.:
~

.~'..
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,

law. A pid: causa did not require to have a juristic personality expressly
conferred ujiqn it. According to Roman law the act-s-whether a gift
inter vives ·o~~ testamentary disposition-whereby the founder dedicated
property to·tiharitable uses was sufficient, without more, to constitute the
pia euasa a "oundation' in the legal sense, to make it, in other words, a
new sUbject'~f legal rigqts".8 i

We should: i.d this context, make a distinction: between the spiritual and
the legal aspett':~f the Hindu idol which is installed and worshiped. From
the spiritual standpoint the idol may be to the worshipper a "symbol (pratika)
of the Supreme.:Cod..head intended to invoke a sense of the vast and intimate
reality, and sugg~ting the essential truth of the Real that is beyond all name
or form. 1t is:)a basic postulate of Hindu religion that different images do
not repr@sent different diviniUeG, they Qr9 really, symbols Of one Supr@m@
Spirit and in .whichever name or form the deity is invoked, the Hindu
worshipper purports to worship the Supreme Spirit and nothing else.

·f ~fint iAVTlf.~ ann-
~ ·mtfcrsrr~ ~~.(Rig Veda 1-164)

(They have spoken of" him as Agni, Mitra, Varuna, Indra; the one
Existence the sages speak of in many ways). The Bhagavad Gita echoes this
verse when it says:

~~s ~~ CAUf: wWTf:
sr~ ~ SlfCf6141~~:q I (Chap. XI-~9)

(Thou art Vayu and Yama, Agnl, Varuna and Moon ;:Lord of creation
art Thou

l
and Grandsire). ..'

Sankara, the great philosopher, refers to the one Real~ty, who, owing
to the diversity of intellects (Matibheda) is conventiohally spoken of
(Parikalpya) in various ways as Brahma, Visnu and Mahesvara. It is, how­
ever, possible that the founder of the endowment or the worshipper may not
conceive on this highest spiritual plane but hold that. the idol is;;'the very embodi­
ment of a personal God, but that is not a matter with which the law IS concer­
ned. Neither God nor any supernatural being could be a person in law. But so
far as the deity stands as the representative and symbol of the particular purpose
which is indicated by the donor, it can figure as a legal person. The true legal
view is that in that capacity alone the dedicated property vests in it. There
is no principle why a deity as such a legal person should not be taxed if such
a legal person· is allowed in law to own property even though in the ideal
sense and to sue for the property, to realise rent arid to defend such property
1n a Court or law agaln

1ln
the Idea! sense. Our conclusion is that. the Hindu

idol is a juristic entity capable of holding property and of being taxed through
its Shebaits who are entrusted with die possession and management of its
property. I t was argued on behalf of.the appellant that the word cindivi­
dual' in Section 3 of. the Act should not be con,trued as including a Hindu
deity because it was not a real but a juristic person. We are unable to
accept this argument vas correct. We see no reason why the meaning of the
word 'individual' in Section 3 of the Act should be restricted to human
beings and not to juristic entities. In TheCommission~r of Income-tax,
AfadhyaPradesh andBhopal v, Sodra Devi,9 Mr. ]u..stice Bhagwati pointed out as
follows: ~

"The word, 'individual' has not been defined in the Act and there

B~ Imtitutc ofRoman Law" 3rQ 5diggn,
pp, 197..19~.

3. (1958) BaR 1it p,' 6.
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is authority, for the proposition that the word ,cindividual' does not mean
only a human-being but is wide enough to include a group of persons
forming a unit, I t has been held that the word cindivi~ua1 t includes a
corporation created by' a statute, e. g., a University o~'a Bar Council,
or the trustees of a baronetcy trust incorporated by a Baronetcy Act."

We are accordingly of . opinion that a Hindu deity falls within the
m~Ariing of th~ .word 'iridividUAl l uftd~r Section 3 of th~'~ A~t Arid eAri bG
treated as a unit of assessment under that section. i

7. On behalf of the appellant Mr. Chaglareferred to Section 2, sub­
section (31) of the Income-tax Act, 1961 (Act No. 49Q£ 1961); which
states:

"2. In this Act, unless the context otherwise requires-r-

X X X
(31) 'person' inel udes-«

(i) an individual,
(i.i) a Hindu Un~ividedFamily,
(iii) a company, ..

(ill) i firm,
(v) an associarion of persons or a body of individuals, whether

incorporated or not,
(vi) a local .authority, and ,
(vii) every artificial juridical person, not falling within any of the

preceding sub-clauses. " , .~

Counsel also referred to Section 2(9)' and' Section 3 Off the Income..tax
Act, 1922, which state: .

"2. In this Act, :unless there is anything repugnant in the subject
or context- ..

X X X
~91 'person' includes Hindu Undivided Family and local

':authority.",
"3. Where any Central Act enacts that Income-tax'shal! be charged

for any year at any rate or rates, tax at that rate or those rates shall be
charged for-that year in accordance with, and' subject to the provisions
of this Act' -in respect. of the total income of the previous year of every
individualvHindu undivided family, company and local: authority, and
of every fird): and other association of persons or tb~ partners of the
firm or the ~.~mbers of the association individually.' .

On a compa:;fison.of the.provislons of the two Acts counsel on behalf. of
the appellant clntended that a restricted meaning should be given to the
word 'individual':Jn SectionS of the earlier Act. We see> no justification
for this argument, On the other hand, we are of the ~,opinion that the
language employ~ in 1961 Act may be relied 'upon as a Parliamentary
exposltlon or th~: earlier Act even on the assumption th~t the language
employed in Sett.lQn 3 of the earlier Act is ambiguous, It i~ clear that the
word 'Individual" in Section 3 of the 1922 Act includes within its connotation
all artificial juridjcalpersons and this legal position is made explicit and
beyond chaIleng~ in the 1961 Act. In Cape BJ:andy Synduate v, 1. R~ C.,lO

10. (1921) 2 KB 4~3.
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Lord Sterndale/M. R., said:

"I thid.k it is clearly established in .Attorney-General v, Clarksonll

that subsequent legislation may be looked at in' order to see the proper
constructiorrto be put upon an earlier Act: where that earlier Act is
ambiguous. ,I quite agree that subsequent legislation if it proceeded on an
erroneous construction ,of previous legislation cannot' alter that previous
legislation;' but if there be any ambiguity in the earlier legislation, then
the subsequent legislation may fix the proper interpretation which
is to be put upon the earlier Act."

For the reasons expressed we hold that the ql,lestiC?n of law referred
by the Income-tax Appellate Tribunal and as modified by \IS should be
answered in the affirmativeand in favour of the Commissioner of Income­
tax. We accordingly dismiss these appeals with costs, One, hearing fee.

1969 (1) Supreme C,ourt Cases 562

(F:rom Jammu andKaskm~r)

[BEFORE J. c. SHAlJ, V. RAMASWAMI AND A. N. GROyER, JJ.]

SAMPAT PRAKASH Petitioner;
Versus

STATE OF JAMMU ANI) KASHMIR Respondent.

Writ Petition No. S61 of 1968, decided on 6tb Febr~ry, 1969

Constitution of IncUa-Article 22(5), (6), (7)-JaJIlJUU a.ad JGashm,ir Preveative
D@t@UtiOD Act 13 of 19M, S"tiaB 10(1) II Ul6Bfltd, ~y Seei1o~, I!J.A-J)etearlon
without obtaining OpiniOD of Advisory BoBJ'd whether, va1id-Groaads of detention
whether vape qd. iDde6.0ite.' ,

The original order, dated 16-3-19681 detaining the petitioner utuier the Jammu and
Kashmir Preventive Detention Act, 1964,was revoked by order, dated" 16-9-1968

1
and the

petitioner was served with the grounds of detention on 24-9-68. The. Advisory Board to
whom his case was referred on 24",10-68, recommended the detention of the petitioner on
30·10-68. The petitioner moved the Supreme Court for a writ of ~b,oUS" corPu's on the
followinggrounds :-(1) that the povemment was bound to refer the ease of the petitioner
within sixty days from the date ofdetention and since no reference was ;made, the detention
of the petitioner under order: dated 16-3-19681 was unauthorised; (2) .that the authorities
acted malafide in making the order and (3) that the grounds of detention were vague and in­
definite.

Heidi dismissinoth~ \\Tri~ P~\~~i9Jh t,h~~ ID; v9y;nUUG1U mAy decide not to r(!fer the
case of the detenue to the Advisory Board because the period for which he is tobe detained
is not \0 exceed six months. Section 13-A is an exception to Section 10 and in case of
conflict, Section 13..A.prevails. It was intended when the •order was passed detaining the
petitioner that he was not to be kept in detention for a period longer than six months and
his case fell within the terms of Section 13..A(1) and on that account,it was not necessary
to obtain the opinion of the Advisory Board. (Para 5)

The protection of clauses (5), (6) and (7) of Article 22 insofar as the provisions of
the Act enacted by the Jammu and Kashmir Legislature are incQ~istent therewith does not
avail the petitioner [vide Article 35(c)]. '(Para 4)

11. (1900) 1 KB 156, 163, 164.-
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146 SUPREME COURTCASES (2000) 4 SCC

petitioner of its products was much higher than the control price which
included elements of SDF.While the collection and remittance to SDF has
beendiscontinued VI.e.f. April1994, thepetitioner madeits cl~im for the first a
time in 1999 which would appear to be rather incongruous. It is submitted
that theclaimmadeby thepetitioneris not bonafide andthe writ petitionhas
been filed with ulteriormotives, whichare not difficult to fathom, SAIL had
stressedimmediate need for restructuring and modernising all.the main steel
plants~ Due to rccesskn, SAIL has been passing through a sesere financial
positionand has to .suffer a loss of Rs 1574 crores in 1998-99. It has further b
to suffer the burden of interest to the tune of Rs 2Q17 crores per annum for
modernisation. In the aforesaid circumstances, the petitionerdoes not have
any right to claim any relief in the writ petition pertaining tQ utilisation of
SDF. It is quite apparent that from the verynatureof thecreation of SDF, the
manner of remittance to SDF and purpose orIts utilisation, it is a fund
createdultimately for theutilisation by themembersteelproducers only. c

14. We do not think it is afit case where this Court in theexercise of its
powers under Article 136 ofthe Constitution of India shouldgrant leave to
appeal from the impugned judgment of the High Court. Leave to appeal is
refused. Specialleavepetition is dismissed.

,,: (2000) 4 Supreme Court Cases 146

(BEFORp M. JAGANNADHA RAoANDA.P.MISRA, JJ.)

SHIROMANI OURDWARAPRABANDHAK
CO~TTBE~ '~ITSAR Appellant;

e
SQMNATHDASS~ OTHERS Respondents.

Civil AppeaLN~. 3~68 of 1987twithSLPs(C)Nos. 2735-36 of 1989,
. '.:.~ decided onMarch 29,2000

A. JUrigprud~l\.~ - Juristic person - Meaning and concept of - How
created - Legal statusof such juristic person - Religious endowment for
gurdwara - Guru ~ranth Sahib installed in a gurdwara - Held, a juristic
person - It reph~c.fed the Guru after the tenth Guru and is worshipped by
Sikhs as a living Gwu - It cannot be equated either with any other sacred
book such as Gee~a;iBible or Quran or with an idol~ Gurdwara and Guru
Granth Sahib arenot two separate juristic persons but one integrated whole
- ... Status of Guru ,Granth 'Sahib as a juristic person is not affected merely
because of non-appointment of a manager for acting on its behalf -- Sikh
Gurdwaras Act, 1925, SSt 2(12), 7,8, 10 and 25-A....;.. Civil Procedure Code, g
1908,.8. 92 - General ClausesAct, 1897, S. 3(42) - Words and Phrases­
"juristic person", ""endowment" - Trusts - Religious and charitable
endowments

t From the Judgment and Order dated 19-4-19850fthe Punjab and Haryana High Court in FAa
No. 449 of 1978

h
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B. Trusts - Religious and charitable: endowments - Once an
endowment is made it,never reverts to the donor

a Held;
"GuruGranthSahib"is a"juristicperson". (Para42)
The very words "juristicperson"connoterecognition of an entity to be in

law a person which otherwise it is not. In other words, it is not an individual
natural personbut an artificially createdpersonwhichis to be recognised to be
in law as such. Whena personis ordinarily understood to be.anaturalperson, it

b only means a human person. Essentially, every human person is a person.
However, for a bigger thrustof socio-political-scientific development evolution
of a fictional personality tobe a juristicpersonbecame inevitable. This may be
any entity, living, inanimate, objector thing. It maybe a religious institution or
any suchusefulunit whichmayimpelthe courtsto recogniseft. This recognition
is for subserving the needs and faith of the society. A juristic person, like any
other natural person is in law also conferred with rights and obligations and is
dealt with in accordance with law. In other word&, the entitj acts like anatural
person but only through a designated person, whose acts are·processed within
the ambitof law. , (Para11)

Roscoe Pound's Jurisprudence, Part IV, 1959 Edn., pp. 192-93; Carpus Juris Secundum,
Vol. LXV, p.40; Corpus Juris Secundum, Vol. VI, p. 778; Salmond on Jurisprudence,
12th Edn., p. 305; Jurisprudence by Paton, 3rd Edn., pp.349 and 350; Analytical and
HistoricalJurisprudence, 3:rdBdn., p. 357, reliedon

A "juristic person" is not roped in any defined circle. ·With the changing
thoughts, changing needs of the society, freshjuristic personalities werecreated
fromtimeto time. (Para28)

Whenthe donorendows for an idol or for a mosque or for any institution, it
necessitates the creation of a juristic person. The law also circumscribes the
ri~hts ofMY ~ergon receiving 9ucb entru9tment to ijge it only for the purpose of
such a juristic person. The endowment may be given for? various purposes,
maybe fora church, ,idol, gurdwara or such otherthings that thehuman faculty
may conceive of, out'of faith and conscience but it gains the statusOfa juristic
personwhenit is recognised by the society as such.Eachreligion has a different
nucleus, as per its faithandbelief,for treating any entity as a unit.

(Paras 19and30)
SarangadevaPeriya Matam v, RamaswamiGoundar,AIR 1966 SC l603; Deoki Nandan v,

Murlidhar. AIR 1957 se 1~3; Som PrakashRekhi v, UnionofIndia, (1981) 1 see 449 :
1981 see (L&S) 200; Yogendra Nath Naskar v, err, (1969) 1 SC;C 555, relied on

Masjid Shahid Ganj v. Shromani Gurdwara Parbandhak Committee, AIR 1938 Lab 369
(FB),approved .

Manohar Ganesh Tambekar y. Lakhmiram Govindram,ILR (l888F12 Born 247; Bhupati
Nath Smrltltlnha v, Ram LaJ Maltra, ILR. 0909-tO} 37 Calt~g ;~14 CWN 19; Board oj
Commrs. for the Hindu Religious Endowmentsv, Parasaram Yeeraraghavacharlu. AIR
1937 Mad 750 : (1937) 2 MU 368, cited : ~

When belief and faith'of two different religions are different, there is no
question of equating one with the other. It is not necessary for "Guru Granth
Sahib" to be declared as a juristicpersonthat it shouldbe equated with an idol.
If "Guru Granth Sahib" by itself could stand the test of its being declared as
such,it can be declared to be so. ' .(Para29)

In the Sikh religion, the Guruis revered as the highestreverential person, It
is said that Adi Granth or Guru.Granth Sahib was compiled by the fifth Guru

c
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148 SUPlmME COURTCASES (1COC) 4. sec
Arjun. The last living Guru, Guru Gobind Singh, expressed in no uncertain
terms that henceforth there would not be any living Guru. The Guru Granth
Sahib wouldbe the vibrating Guru. He declared that "henceforth it would be a
yourGuru from which youwillget all yourguidance andanswer;'. It is withthis
faith that it is worshipped likea living Guru. It is withthis faithand conviction,
when it is installed in any gurdwara it becomes a sacred place of
worship. Sacredness. of the gurdwara is only because of placement of Guru
Granth Sahib in it. Thisreverential recognition of Guru Granth Sahib alsoopens
the hearts of its followers to pour theirmoney and wealth for it) It is not that it
needs it, but when it is installed, it grows for its followers, who through their b
obeis9J1ce to it, sWlCtify themselves Wldalso for runn\pg the langer which i~ an
inherent partof a gurdwara, .:; (Paras 31 and33)

Pritam Dass Mahant.v. ShiromaniGurdwara Prabandhak Committee, (1984) 2 seC 600,
~~M •

Khushwant Singh: A Historyof the Sikhs, Vol. I, p. 307, reliedon
In thisbackgroigid andon overall considerations it mustbe held that "Guru c

Granth Sahib" is a :'juristic person". It cannot be equated withan "idol" as idol
worship is contrary.to Sikhism. As a concept or a visionary for obeisance, the
tworeligions are ~!ferent. Yet, for its legalrecognition as a juristicperson, the
followers ofboth tn~ religions givethemrespectively thesamereverential value.
Thus the Guru Gr~th Sahib pas all the qualities to be recognised as such.
Holding otherwisewould mean giving too restrictive a meaning of a "juristic
person", and that WqUld eree the very juriBprudenco which gave birth to it. fl

,:,:; (Par~ 34)
The view that ~~. juristic person could only act through someone, a human

agency and as in .tb~· case of all idol, the Gwu Granth Sahib also couldnot act
without a manager " erroneous. No endowment or a juristicperson depends on
the appointment of:'j manager. It maybe properor advisable to appoint such a
manager whilemaking any endowment but in its absence, it maybe doneeither e
by the trustees or .oourts in accordance with law. The property given in trust
becomes irrevocableand if nonewasappointed to manage, it would be managed
by the "court as representing the sovereign". This can be done,by the court in
several ways under: Section 92 CPC or by handing rover management to any
specific bodyrecognised bylaw.But the trustwillnorbe allowed by thecourtto
fail. Endowment is.when thedonorparts withhis property for it beingusedfora
public purpose and its emrusuncnt is to apernon or group of pernons in trust for
carrying out the objective of such entrustment. Once endowment is made, it is
final and it is irrevocable. It is' the onerous duty of the persons entrusted with
such endowment, to carry out the objectives of this entrustment. They may
appoint a manager in theabsence of anyindication in thetrustor get it appointed
through court. So, if entrustment is to any juristic person, mere absence of a
manager would notnegate theexistence of a juristicperson. ' (Para35) 9

Manohar Ganesh Tambekar v, Lakhmiram Govindram; ILR (1888) 12 Born 247;
Yidyapuma TirthaSwami v. Vidyanidhi TirthaSwami,I~R (1903-05) 27 Mad 435, 457,
approved .

Yogendra Nath Naskarv. CIT, (1969) 1 SCC 555, reliedon
Wordsand Phrases,Permanent Edition, Vol. 14-A, p. 167, referredto .

Further, gurdwara and Gum Grauh Bahib cannot be treated as two juristic
persons and so it is not correct to say that these two could not. be there in the h
same building. In factboth' are,so interwoven that theycannot be separated. The
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installation of "GuruGrant9Sahib" is the nucleus or nectar9f any gurdwara If
there is no GuruGranth Sahibin a gurdwara it cannotbe termed as a gurdwara.

a When one refers a building to be a gurdwara, he refers to ,lit so only because
Guru Granth Sahib is installed therein. Even if one holds a gurdwara to be a
juristicperson, it is because it holds the "GuruGranthSahib". So,.theredo not
exist twoseparate juristic persons, theyareoneintegrated whole. (Para ~7)

Ram Jankljee Deities v, State of Bihar,(1999)5 sec 50, reliedon

Again the view that if Guru Granth Sahib is a "juristic person" then every
copyof GuruGranth Sahibwould be a "juristic person" is basedon an erroneous

b approach. An "idol" becomes a juristic person only when itjis consecrated and
installed at a publicplace for the public at large. Every "idol" is not a juristic
person. So everyGuruGranth Sahibcannotbe a jpristicperson unlessit takesa

.juristic role through its installation in a gurdwara or at such other recognised
publicplace. ., (Para 38)

As regards the particular Gurdwara in question it was contended that the
c basis for mutating of the nameof "Guru Granth SahibBarajman Dharamshala

Deh", by deletina the name of the ancestors qf the respondents? based on
fannan-e-shahi issuedby the then Rulerof the Patiala Statedated 18-4-1921 is
liable to be set aside, as this fannan-e-shahi did not direct the recording of the
name of "Guru Granth Sahib". It is not possible to accept-this contention on
facts. The mutation of namewasnot because of direction issuedby the fannan­
e-shahi,So no errorcouldbe saidto havebeencommitted, when mutations were

d recorded. The farman-e-shahiif at all may'be said, to have led to the inquiry but
it wasnot thebasis. (Paras43 and 45)

Examining the merits it is found that the mutation in the revenuepapers in
the nameof GuruGranth Sahib was .madeas far back as in the year 1928, in the
presence of theancestors Of the respondents and no objection was raised by
anybody till the filing of the presentobjection by the respondents as aforesaid

e underSections 8 and- 10of the 1925Act. This is aft~ a longgap of aboutforty
years. Further," this property was given In trust to the ancestors of the
respondents for a specified purpose but they did not perform: theirobligation. It
is also settledthat once an endowment it never reverts even·'to the donor. Then
nopartof theserightscouldbe claimed or usurped by the respondent'S ancestors
whoin fact were trustees. ijence evenon merits, any claimto the disputed land
by the respondents has no merit. Thus,any claimover this disputed property by
therespondents failsandis hereby rejected. - (Para 47)

R-M1A17/22422/Corr-20/C
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3. (1981) 1 sec 449 : 1981 see ~L&S) 200, Som Prakash Rekhi v . Union of

India, 159f

4. (1969) 1 sec 55,~, YogendraNathNaskarv. CIT ~60a, 164e, 164e-f a
5. AIR 1966 SC I~03, Sarangadeva Periya Matam v, Ramaswami Goundar 158f
6. AIR 1957 SC 13fJ; Deoki Nandan v. Murlidhar '> 159b
7. AIR 1938 Lah 3Q9' (FB~, .~asjid Shahld Ganj v. Shromanl Gurdwara ~

Parbandhak Committee 158!
8. Ani 1937 Mad'7$0 :(1937) 2 MLJ 368, Board ofCommrs.for the Hindu

Religfpus Endowmentsv, Parasaram Yeeraraghavacharhi 159d
9. ILR (1909-10)'3'1~a1 128 : 14 'CWN 18, Bhupati Nath Smrttitirtha v, Ram b

Lal Mauro " 159b, 159d-e

10. ILR (1903-05)~7~Mad 435,457, Vidyapuma Tirtha Swami v, VidyanirJhi
Tirth4 Swami '. c 1640

11. ILR (1888) 12 Bdm 247, Manohar Ganesb Tambekarv, Lakhmiram
Govindram 160a-b, 164e

.. '0
TheJudgment of t~ Courtwasdelivered by c

MISRA, 1.- !the question raised in this appeal is qf far-reaching
consequences and';1S of great significance to one of the major religious
followers of this country. The: question is whetherrthe GuruiGranth Sahib"
couldbe treated as' ~ juristicperson or not. If it is, thenit can hold anduse the
gifted properties given to it by its followers out of theirlove, In charity. This
is by creation of an endowment likeothers for public good, fo~ enhancing the d
religious fervour, .including feeding the poor etc. Sikhism grew because of
the vibrating divinity of GUIilNanakji and the 10 ~ucceeding:Guru~, ~nd the
wealth of all their teachings is contained in "GuruGranth Sahib". The last of
thelivingGuru wasGuruGobind Singhji whorecorded the sancrity of "Guru
Granth Sahib" and gave it the recognition of a living Guru. Thereafter, it
remained not only a sacred bookbut is reckoned as a living Guru, The deep e
faith of every earnest follower, when his pure conscience meets the divine
undercurrent emanating from theirGuru, produces a feeling of sacrifice and
surrender and. impels him to part with or gift out his wealth to any charity
maybe for gurdwaras, dharamshalas etc. Such parting spiritualises such
follower for his spiritual upliftment, peace, tranquillity and enlightens him
with resultant love and universalism. Such donors in the'past, raised a
number of gurdwaras. Theygave theirwealth in trustfor its management to
the trustees to subserve theirdesire. They expected the trustees to faithfully
implement the. objectives for which the wealth was entrusted. When
selfishness invades any trustee, the core of trust starts leaking out. To stop
such leakage, the legislature and courts step in. This is what 'was happening
in the absence of any organised management of gurdwaras, when trustees g
were either mismanaging or attempting to usurp such trusts. The Sikh
Gurdwaras and Shrines Act.. 1922 (6 of 1922) was enacted to meet the
situation. It seems, eventhisfailed to satisfy theaspirations of theSikhs. The
main reason being that it diu not establish any permanent committee of
management for Sikh gurdwaras and did not provide for the speedy
confirmation by judicial sanction of changes already introduced by the h
reforming P9Ity in the mnnugement of plRces of wOfshil'. This wag re~IQ~ed
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;. (Misra, J.) .

by the Sikh Gurdwaras AGt, 1925 (PunjabAct 8 of 1925) under which the
a present case arises. This Act provided a legal procedure through which

gurdwaras and shrinesregarded by Sikhs as essential places of Sikh worship
were to be effectively and permanently brought under .Sikh control and
mart~~em.et\t, SO a.s to make it congigtent with the religioug followings (sic
feelings) of thiscommunity.

2. About 56 personsof Villages Bilaspur, Ghodani, Dhamot, Lapran and
b Buani situated in Village Bilaspur, District Patiala moved petition under

Section 7(1) of the said Act for declaration that the disputed property is a
Sikh gurdwara..The State Government through Notification No. 1702 OP
dated 14-9-1962 published the aforesaid petitionin the Gazetteincluding the
boundaries of the said gurdwaras which were to be-declared as Sikh
gurdwaras, Thereafter, a composite petitionunder Sections 8 and 10 of the

c said Act was filed by Som Dass, son of Bhagat Ram, Sant Ram, son of
NarainDass and Anant Ram, son of ShamDass of Village Bilaspur, District
Pauala, challenging the same. They claimed it to be a dharamshala and dera
of udasian being owned and managed by the petitioners and their
predecessors since the time of their forefathers and that they being the
holders of the same,received the said dera in succession, in accordance with

d their ancestral share. They also claimed to be in possession of the land
attached to the said demo They deniedit to be a Sikh gurdwara. This petition
was forwarded by the Xlovemment to the Sikh Gurdwara Tribunal,
hereinafter referredto as "the Tribunal". In reply to the notice, the Shiromani
Gurdwara Parbandhak Committee, hereinafter referred to as "SGFe;"
(appellant), claimedit-tobe a Sikh gurdwara, havingbeen-established by the

e Sikhsfor theirworship, wherein "Guru Granth Sahib" was the only objectof
worship and it· was the sole owner of the gurdwara property. It denied this
ingtirotion to be an udn9i dera However, the'RppeUant Committee cbRllenged
the 'locus standi of the respondent to file this 'objection to the notification.
The.appellant's case was that under Section 8, an objection could only be
filed by any hereditary office-holders or by 20 or more worshippers of the
gurdwara, which' they were not. The Tribunal held that the petitioners before
it (respondents. bere), adniitred in their cross-examination that the disputed
premises wasbeingusedby themas theirresidential house, that therewas no
object of worship in the premises, neither were they performing any public
worship nor were they managing it. So it held that they were not hereditary
office-holders,", as they· neither managed it: nor performed any public

9 worship. Thus', their petition under Section 8 was rejected on 9-2-1965 by
holding that tb~y have no locus standi. Aggrieved by this they filed first
appeal being F.t\.O No. 40 of 1965 which was alsO dismissed by the High
Court on 24<3~:J976, which became final. Thereafter, the Tribunal took the
petitionunder~ection 10 in which the stand of SOPC was that the land and
the buildings ·'rere the properties of "Gurdwara Sahib Dharamshala Guru

h Granth Sahib".:~.r Bilaspur.The respondents and theirpredecessors alongwith
: .. " "

'~J
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their family members had all along been its managers and they had no
personal rights. in'h~ .The Tribunal framed twoIssues':

"(1) Whattight, titleor interesthave thepetitioners in the propertyin a
dispute. . .'::

(2) What,rf.ght, title0(' interesthas the notifiedSikh Gurdwara in the
property in dispute."
3. The Tribunaldecided both Issue 1 and Issue7in favourof the present

appellants and hekt~ 'that the disputed propertybelonged to S9PC. Thus the
respondents' petition under Section 10 was also rejected on:4-9-1978. The b
Tribunal'sconclusion is reproduced hereinbelow:

"The above discussion shows that the respondent Committee has
been successful in, bringing its case rightly 'in clauses 18(1)(a) and
18(1)(d) of the Act and has been successful in discharging its onus as
regards Issue 2 and the issue is, therefore, decided in)favour of the c
respondent Committee and againstthepetitioners. "

For the reasons givenabove, it is held that the petitioners have failed
to prove that they have got any right, title or interest in the property in
disputeand Issue 1 is decidedagainstthemand this petitionis dismissed
with costs. However, it is declaredthat the institution in dispute, namely,
Gurdwara SahibDharamshala GuruGranth Sahib, situatedin the revenue d
estate of Bilaspur, Tehsil Sirhind, District Patiala is the owner of the
property in disputeconsisting of gurdwara building, the plan of whichis
Biv~n in Notlfication No..1702 OP dated 14-9,-196~ at p. ,2527 and the
agricultural landmeasuring 115 bighas 12biswasthe detailsof whichare
given in the copy of jamabandi for the year 1955-56 Alr'attached to the
abovesaid notification at p. 2529 and is comprised of Khasras Nos. 456 e
min, 457, 451, 644 and 452 bearing Khawar No. 276, Khataunis
Nos.524 to 527." •
4. Aggrieved. by. this, the respondents filed first appeal being FAO

No. 449 of 1918. During its pendency, SGPC on the basis'. affinal order
passed by the High Court inFAO No. 40 of 1965 against the order of the
Tribunal rejecting the.SectionSapplication, filed Suit No. 949f 1979against
the respondents under Section 25-A of the Act for. the possession of the
buildingand the land.The respondents contested the suit by raisingobjection
about ,misdescription of the prQperty in th~ plain; and a,l~o r,aising. an issue
about jurisdiction since the income from the gurdwara was more than
Rs 3000 per annum forwhich a committee was to.be constituted before any
suit could be filed. On contest, the said suit of SQPC was decreed and the g
respondents' objections were rejected, against wbich the respondents filed
FAO No.2 of 1980. The High Court vide its order: dated 11-2-1980 directed
this FAO No.2 of 1980 to be listed for hearing along with FAO No. 449 of
1978. It is also relevant to refer to, whichwas also· statedby the respondents
in theirpetitionbefore theTribunal, that a notification under Section9 of the
Act waspublished declaring thedisputed gurdwara to be a Sikhgurdwara,
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5.It is necessary to give some more facts to appreciate the contentions
a raisedby the respective parties. In jamabandi Ex,P-l of 1~.61-62 BK, (which

would be 1904 AD), Mangal Dass, Sunder Dass and Bhagat Ram, sons of
Gopi Ram Faqir Udasi were mentioned as owners in possession Of the land.
They had also mortgaged part of this land to some other persons. This
Village Bilaspur where the disputed gurdwara exists formed part, Of the
erstwhile Patiala State. The then ruler of the Patiala State issued farman-e-

b sbijlli eJa~~Q. 1&-4-1921. Its contents are quotedhereunder: i
"In future, instructions be issued that sp long the', appointment of a

Mahant is not approved by Ijlas-i-khas through Deori Mualla, until the
, time, the Mahantis entitled to receive turban, shawl oft bandhan or muafi

etc. from the Government, no property or muafi shall be enter~~ in his
namein therevenuepapers. ,':;

C It should also be mentioned that the land which pertains to any.dera
should not be considered as the property of any Mahant, nor the.same
shouldbe shown in the, revenue papersas the property of the Mahant, but
these should' be entered as belonging to the dera under the management
of the Mahant and that the Mahants shall not be entitled to sell or
.mort~a~e the land of the dera, Revenue,Departmene be also informed

d aboutit and theorderbe gazetted."
6. On Maghar 10, 1985 BK (1920AD) at the instance Of RuliaSingh and,

others the. Patwari made a report in compliance,with the aforesaid farman-e­
shahifor thechangeof the entriesin favour of "GuruGranth SahibBarajman
Dharamshala D~h". this was based on the inquiry and evidence produced
before him, In' this mutation proceeding which led to the mutation viz.,

e Ex. P-8, NarainDass, BhagatRam and Atma Ram Sadh appeared before the
Revenue Officerand statedthat theirancestors got this land whichwasgifted
in charity,(punhartli) by the then proprietors of the village. This land was
given to the .a~.cestors ofthe respondent for the purpose that they should
provide foodand comfort ~o the travellers passingthroughthisvillage. In the
game proceeding Kapur· Singh, Inder Singh LRmbilrdRfg and other
rightholders 6t1he said villagealsostated that theirforefathers had given this
land in the name of "Guru GranthSahib BarajmanDharamshala Deh" under
the chargeof Urese persons for providing food and. comfort to the travellers.
But Atma RaI~l'~nd others, ancestors of the respondents werenot performing
theirduties.rliis defaultwasfor a purpose, whichis revealed through the last
settlement tha~~, they got this land entered in their personal names in the

9 revenuerecordsagamsr whicha matterwas pendingbefore the Deori Mualla
in the mutatio, proceedings. Based on the evidence, tbe Revenue Officer
afterinquiryrecorded thefinding thatAtmaRamand theothersadmitted that
this land had been givento them without any compensation for providing
food and shelter to the travellers which they were not perfonning, He further
held that AtrQ.a Ram and the others could not controvert the aforesaid

h assertion madeby the villagers. So, based on this inquiry and evidence on
record, he ordered the mutation, in the name of "G~ Granth Sahib
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Barajman Dharamshala Deh" by deleting the name of Atma Ram and the
others from the column of ownership of the land. He further observed, so far
as the question of 'appointment of manager or Mohatmim was concerned; it a
was to be decided by the Deqrl Mualla as the case about this was pending
before the Deori Mualla, Similarly, in the other Mutation No:~ 693 which is
Ex. P-9 in 27th Maghar, 1983 (1926 AO) also, mutation was ordered by
removal of the name of Narain Dass, Bhagat Ram, sons of,GopiRam in
favour of "Guru Granth SahibBarajman Dharamshala Deh", Since that date
till the filing of the petitions by the respondents under Sections 8 and 10 of b
theAct entries in theownership column of the land continued in the nameof
HGuru Granth SahibBarajmanDharamshala Deh" andno objection was filed
eitherby the ancestors of therespondents or therespondents themselves.

7. It was for the first time objection was raised by the respondents
through their counsel before, the High Court in .FAO No. 449 of 1978
t~~ardit\g validity of EXQ. P-8 and P-9 contending that the entry in the G
revenue records in the name of Guru Granth Sahib was void as Guru Granth
Sahib was not a juristic person. The case of the respondents was that the
GuruGranth Sahibwas only a sacred book of the Sikhsand if wouldnot fall
within the scope of the word "juristic person". On the other hand, with
vehemence and force learned" counsel for the appellant SGPC submits that
GuruGranth Sahibis a juristicpersonandhenceit canhold property, can sue d
and be sued. On this question, whether Guru Granth Sahib is a juristic
person, a difference arose between the two learned Judges of me Bench of
the High Court. Mr Justice Tiwana held it to be a juristic person and
dismissed both the FAOs, namely, FAOs Nos. 449 of 1978 'and 2 of 1980
\JpllQl'Jwg th~ jVQgment of the Tribunal. On' the other hand Mr Justice
Punchhi, (as he then was) recorded dissent and held the Guru GranthSahib e
not to be a juristic person,but did not decide the issue on merits. The case
was then referred to a third Judge, namely, Mr Justice Tewatiawho agreed
with the view of Mr JusticePunchhi and held the Guru Granth Sahib not to
be a juristic person. After recording this finding the learned.Judge directed
that the FAO may be placedbefore the Division Benchfor final disposalof
theappealon merits.

8. The question whether Guru Granth Sahib is a juristic person is the
mainpointwhichis argued in thepresentappeal to whichweare called upon
to adjudicate. It is relevant to mention here that after adjudication of the
question whetherthe GuruGranth Sahibis a juristicperson, the matteragain
went back to the same Beneh which agatn gav@ rise to ancther conflict
between Justice Tiwana andMr Justice Punchhi, Justice Tiwana held on 9
merits that mutations were valid an" the respondents had no right to this
property. But Mr JusticePunchhi held to the contrary that the mutation was
invalid and this property was the private property of the respondents.
Thereafter, the said FAO No. 449 of 1978 and FAQ No.2 of 1980 were
placed before the third Judge, namely, Justice J.B. Gupta, who concurred
with the view taken by Mr JusticePunchhi, as he thenwas. He recorded the h
following conclusion:

<1.
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Similarly, in the U.S. theAfricanw Americans had no legal rights though they
werenot treatedas chattel. '

12.In Roscoe Pound's Jurisprudence, Part IV, 1959 Edn.;'at pp. 192-93, a
it is statedas follows:.' ,

"In civilized lands even in the modemworldit has happened that all
human beings' were not .legal persons. In Rpman law, down to the
constitution Of AntoninusPius the slave was not a person. 'He enjoyed
neither rights of family nor rights of patrimony. He was a thing, and as
such like animals, Gould be the object of righ~~ 9f prop~rty.' ...' In 'the b
French colonies, before slavery was there abolished, slaves were 'put in
the classof legal persons by the statuteof Apri123, 1833'anQobtaineda
'somewhat extended juridical capacity' by a,'statute of 1845. In the
United States down to the Civil War, the free'Negroes In many of the
Stateswerefreehumanbeings withno.legal rights."
13. With the development of society, where an individual's interaction C

fell short, to upsurge social developments, cooperation of a largercircle of
individuals was necessitated. Thus, institutions like corporations and
companies were created, to help the society in achieving the desired result.
The very constitution of a State, municipal corporation, company etc. are all
·cre~tion·~ of the law and these"jUristic persons"aroseout of n~:cessities in the d
human development. In other words, they were dressed in:'a cloak to be
recognised in law to be a legalunit.

14. Corpus Juris Secundum, Vol.l"XV,p. 40 says:
"Natural person.-A natural person is a human being; a man,

woman, or child, as opposed to a corporation, which;has a certain
personality impressed on it by law and is called an artificial person. In e
the .CJS definition of person it is stated that the word 'person', in its
primary sense,'means natural person, but that the generally accepted
meaning of the word as used in law includes natural persons and
artificial, conventional, or juristicpersons." .
15. Corpus Juris Secundum, Vol. VI, p.778says: .

"Art/ficlal pers~ns.-Such asare cre~t~d M~ devi§~d by hUMaft lawQ
for the purposes of society and government, which are called
corporations or bodiespolitic."
16. Salmond on Jurisprudence, 12thEdn.,p. 30~ says:

. "A legal person is any subject-matter other than a human being to
which the law attributes personality. This extension," for good and
sufficient reasons, of the conception of personality beyond the class of g
human beings is one .of the lTIOSt noteworthy feats: of the legal
imagmation. ... . ~

Legal persons, being the arbitrary creations of the law, may be of as
many kinds as the law pleases. Those which are actually, recognised by
our own system, however, are of comparatively few types. Corporations h
areundoubtedly legal persons, and the better View is that registered trade

, ,.
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SHIROMANI GURDWARA PRABANDHAf{ COM1vqrTEE v, SOMNATHPASS 157
(Misra, J.)

unions and'friendly societies are also legal <persons though not verbally
regarded as corporations.... If, however, we takeaccountof other systems
than our own, we find' that the conception of legal personality is not so
limited in its. appllcatlon, and that there are several disti1tet varieties, of
whichthreemay be selected for specialmention.... '

I., The first class of legal persons -consists of corporations, as
already, defmed,·namely, those which are constituted by the
personification of,groups or series of individuals. The individuals
who tn.\ls form the corpus of the legal person are termed its
membees..., ;

2. The second class is that in whichthe corpus; or object selected
for pe(IUnificatioIl, is not a group or series of persons, but an
institution. The law may,if it pleases, regard a churchor a hospital,
or a university, or a library, as a person. That~is to say, it may
attributepersonallty, not to any group of personsconnectedwith the
insti~~pn, but to'the lnstltutlon itself.... ' ,~'

3.. 1he third kind of legal person i$ that in Which the corpus is
some..~f~nd or estatedevoted to specialuses - a charitable. fund, for
example or a trustestate.... "

17. Jurisprijdence.by Paton, 3rd Edn.,p. 349 and350 says:
"It has-already been asserted that legal personality is an artificial

creation of the law. Legal personsare all entitiescapableof being right­
and-duty-bearing units - all entitiesrecognised by the law as capableof
beingparties to a legal relationship. Salmond said: 'So.far as legal theory
is concerned, a person, is any being whom the law regardsas capable of
rights and duties....' ,

... Legal personality may be granted to entitiesother than individual
human beings, e.g, a group of human beings, a fund, an idol. Twenty
men may form a corporation whichmay sue andbe suedin thecorporate
name.An idol mayberegardedas a legalpersonain itself,or a particular
fund maybe incorporated. It is clear thatneitherthe idolnor the fund can
carry out the activities incidental to· litigation or other activities incidental
to the carrying. on of legal relationships, e.g., the signing of a contract,
and, of necessity, the law recognises certain human agents as
representatives of the idol or of the fund. The acts of such agents,
however(withinlimits set by the law and when they we actingas such),
ilfe imputeQ totll~ l~g"l p~~on" cf the i401 ~<;l are not thejuristicacts of
thehumanagents themselves. This is no mereacademic distinction, for it
is the legal persona of the idol that is bound to the legal relationships
created, not that of the agent. Legal personality then refers to the,
particular deviceby which the law createsor recognizes units to which it
ascribes certainpowers and capacities." ,
18. Analytical and Historical Jurisprudence, 3rd Edn., at p.357

describes "person":
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"We may, therefore, definea personfor the purposeof jurisprudence

as any entity (not necessarily a human being) to which rights or duties
maybe attributed." a
19. Thus, ,it is well settled and confirmed by the ~authorities on

jurisprudence andcourtsof various countries that for a bigger thrustof socio­
political-scientlflc development evolution of a fictional personality to be a
juristic person becameinevitable. This may be anyentity, living; inanimate,
objector thing, It may be a religious institution or anysuchusefulunit which
may impel the courts to recognise it. This recognition is for subserving the b
needsand faith of the society. A juristicperson, like any other naturalperson
is in .law also conferred with rights and obligations and is dealt with in
accoraancc with law I In otberworQs, tbe entity il~W l~e il nilt\lrill per50n but
only through a designated person, whoseacts are processed within the ambit
of law. When an idol was recognised as a juristic person, it' was known it
could not act by itself. As in the case of a minor a guardian is appointed, so c
in the case of an idol, a Shebaitor manageris appointed to act on its behalf.
In that sense, relationbetween an idol and ShebaitIs akin to that of a 'minor
and a guardian. As' a minor cannot express himself, so the fdol, but like a
guardian, the Shebaitand manager have limitations underwhich theyhave to
act. Similarly, where there is any endowment for a charitable>purposeit can
create institutions like a church, hospital, gurdwara etc. The entrustment of d
an endowed fund for a purposecan only be used by the person so entrusted
for that purtose inasmuch as' he receives it for that purpcsealcne in trust.
When the donor endowsfor all idol or for a mosque or for any institution, it
necessitates the creation of a juristic person. The law also circumscribes the
rightsof any personreceiving 'such entrustment to use it only for the purpose
of such.ajuristic person. The.endowment maybe given for various purposes, e
maybe for a church, idol, gnrdwara or such other things that the human
faculty mayconceive of, out of faith and conscience but it gains the statusof
a juristicpersonwhenit is recognised by the societyas SUCh.

20. In this background, we find that this Court in Sarangadeva Periya
Matam v. Ramaswami"Goundar1 held that a "mutt" was the owner of the
endowed property and thatlike an idol themuttwas a juristicpersonand thus
could own, acquire or possess any property. In' Masjid Shahid Ganj v.
Shromani Gurdwara Parbandhak' Committees .a .Full Bench of that High
Court held that' a mosque was a juristic person. This decision was taken in
appeal to the Privy, Council which confirmed the said judgment. Sir George
Rankin observed: "

"In none of 'these cases was a mosque party to the SUit, and in none 9
except perhaps. the last is the fictitious personality attributed to the
mosque as a matterof decision. But so far as theygo thesecases support
the recognitionas a fictitious person of a mosque as an institution -.-,.
apparently' hYP9statis~ng an abstraction. This, as.the learnedChiefJustice

1 AIR 1966 SC 1603°,

2 AIR 1938 Lab 369 ~)

",~

. ,·t,t'..:

. .~..
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SHlROMANI'GURDWARA PRABANDHAK COMMITTEE v.80M NATH DASS 159
"Q' .. (Misra, J.)' --

in the present case has point.ed out, is very different from conferring
personalityjupon a building so as to deprive it of its character as
Immovableproperty." , ....~.

21. Theren~y be an endowment fora pious or religiouspurpose. It may
be for an idol,~osque, churchetc. Suchendowed propertyhas to be used for
that purpose. ·rfte installation and adoration of an Idol or any Image by a
Hindudenotingianygod ismerely a mode through whichhis faith and belief

b is satisfied. This',has led tothe recognition of an idol as ajuristic person.
22. In De'~iJ4 Nandanv: Murlidhar' thisCourtheld: {

. .JI ~- .

"In ~h~pati Nath Smrititirtha v, Ram La'! Maitr(J,~ it was held on a
consideration of theseand other text that a 'gift to an idol was not to be
judged by the rules applicable to a transfer to a 'sentientbeing', and that
dedication 9f properties to an idol consisted in the abandonment by the
owner of 'his dominion over them for the purpose of their being
appropriated for thepurposes whichhe intends. Thus, ~t was observed by
Sir Lawrence Jenkins, C.J. at p. 138 that 'the pious purpose is still the
legatee, the establishment ofthe Image IS merely the mode in which the
pious purpose is to be:effected' and that 'thededication to a deity' may
be 'a compendious expression of the pious PlJl'PO~~S for which the
dedication is designed'. Vide also the observations -of Sir Ashutosh
Mookerjee at p. 155.OIn Board of Commrs. for the Hindu Religious
Endowments v. Parasaram Veeraraghavacharlu5Varadachariar,. J.,
dealing with this question, referred to the decision in Bhupattt and
observed: . \

'As' explained in the case, that purpose of making a gift to a
temple is not to confer a benefit on God but to confer a benefit on
those who worship in that temple, by making it possible for them to
hRve the worghip conducted in 9. proper and impressive manna, Thig
is the sense'in which a temple and its endowments are regardedas a
public trust.' " ' .

23. In Som PrakashRekhi v, Union oflndia~ thisCourt held that "a legal
person" is any entity other than a human being to which: the law attributes
personality. It wasstated: (SeC p. 461,para26), .

"Let us be clear that thejurisprudence bearingon corporations is not
myth but reality.What we mean is that corporate personality isa reality
and not an illusion or fictitious constructlon of the" law. It is a legal
person. Indeed, 'a legalperson' is anysubject-matter other than a human
being to which the law atrributes personality. 'This extension" for good
iind sufficient reesons, of the conception of person'lli,ty "' is one of the

9

3 AIR 1957 SC 133

h 4 ILR (1909-10) 37 Cal 128 : 14 CWN 18
5 AIR 1937 Mad 750: (1937) 2 MU 368
6 (1981) 1 sec 449: 1981 seq (L&S) 200
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most noteworthy feats of the legal imagination.' t Corporations are one
speciesof legal persons inventedby the law and invested; with a variety
.ofattributes so as to achievecertainpurposes sanctioned by the law." a

. 24., This Court in Yogendra Nath Naskar [' v. Cl1"!~eld that the
consecrated idol in a Hindu temple is a juristic person and approved the
observation of West, J. in the following passage made in Manohar Ganesn
Tambekarv. LakhmiramGovindrami: '\

"The Hindu law, like the Roman law and those derived from it,
recognises not only'corporate bodieswith rights, of propertyvested in the b
corporation apart from .its individual members, but also the juridical
personsor subjectscalledfoundations. A Hindu,who wishes to establish
a religious or charitable institution, may, according to his law, express
his OU!l'ose and endow H, (lno thlJ pullJ willgivB Bffeet to tne bDunty, D'at
least protect it so far, at any rate, as it is consistentwith his own dharma
or conceptions of morality. A trust is not required for the purpose: the C

necessity of a trust in such a case is indeed a peculiarity and a modem
peculiarity of the English law. In early times; a gift placed, as it was
expressed, 'on the altar of God' sufficed to convey to' the church the
lands thus dedicated.... It is consistentwith the;grantshavingbeen'made
to thejuridicalperson symbolised or personifiedin the idol...."

: (emphasis supplied) d

25. Thus, a trust is not necessary in Hindulaw thoughit may be required
underEnglishlaw. . ,

26. In fact, there is.adit~tt ruling 6f thi~ C6Ut't Oft th~ ~h1~iA1 ~oiftt. 1ft
Pritam Dass Mahant v. Shiromani Gurdwara Prabandhak Committee' with
reference to a case, under the Sikh Gurdwara Act, 1925 this Court held that e
the central body of worship in a gurdwara is Guru Grantb Sahib, the holy
book, whichis a juristic entity. It washeld: (SCCp.,605,para 14)

"14. From the foregoing discussion it is evident that the sine qua non
for an institution .being' a Sikh gurdwara is that there should be
established Guru Granth Sahib and the worship of the same by the
congregation-and a Nishan Sahib as indicated in the earlier part of the
judgment. There may be other rooms of the institution meant for other
purposes but the crucial test is the existence of Guru Granth Sahib and
theworshipth~eof by thecongregation and Nishan Sahib."

Tracingthe ten Sikh Gurusit records: (Sec pp. 603-04, paras 9, 11 & 12)

"They weri'ten innumber each remaining faithful to'the teachings of
GuruNanak, tltefirst Guruand when their line was ended-by a conscious 9
decisionofG~ GobindSingh, the last Guru,succession was investedin

.
.",~.

,~:

t Salmond : JUrisp;:~Jer'ce, 10thEd~., pp. 324-25
7 (1969) 1sec 555, :~:""
8 ILR (1888) 12 B6rn'e47
9 (1984) 2 see 600 1

.~.
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·':r· (Misra, J.)

i?
a collection.of teachings which wasgiventhe titleof GuruGranth Sahib.

a Thisis now'the Guruof the Sikhs. .
. * * *

The holiest bookof the Sikhs is Guru Granth Sahibcompiled by the
Fifth Master, Guru Arjan. It is the Bible of Sikhs.. After giving his
followers a central place of worship, HariMandir, he wanted to give
them a holy book. So he collected the hymns of the [list four Gurus and
to these he added his own. Now this Sli Guru (jranth Sahib i8 a living
Guru of the Sikhs. Gurumeans the guide. Guru Granth Sahibgiveslight
and shows the path to the suffering humanity. Wherever a believer in
Sikhism is in trouble or is depressed he readshymns from the Granth.

When Guru Gobind Singh felt that his worldly sojourn was near, he
made the fact known to his disciples. The disciples asked him as to who
would be their Guru in future. The Guru immediatel~ placed five pies
anda coconut before theholyGranth, bowed his headbeforeit andsaid:

TheEternal FatherWilled, andI raised theI>,anth.
All my Sikhs are ordained to ,~elieve the Granth as their
preceptor.
Have faithin theholyGranth as yourMasterandconsider it.
The visible manifestation' of theGurus.
He who hath a pure heart will seek guidance from its holy
words. '

The Gururepeated these words and told the, disciples not to grieve at his
departure. It was true that they would not see his body in its physical
manifestation but he: would be ever present among the Khalsas.
Whenever the Sikhs needed guidance or counsel, they should assemble
beforethe Granth in all sincerity and decide theirfuture line of action in
the light of teachings of the Master, as embodied in the Granth, The
nODle ig~"S emOQdi~Q In the Granth w9~14 live forever and showpeQple
thepath toblissandhappiness." (emphasis supplied)
27. The aforesaid conspectus visualises how"juristic person" wascoined

to subserve to the needs of the society. With the passage of time and the
changes in the sccio-political scenario, collective working instead of
individualised working became inevitable for the growth of the organised
society. This gave manifestation to the concept of juristicperson as a unit in
various forms and for various purposes and thls is now a well-recognised

9 phenomenon. This collective working, for a greater thrust and unity gave
birth to cooperative societies, for the success and implementation 'of public
endowment, it gave rise to public trusts and for the purpose of commercial
enterprises, thejuristicperson of companies was created.so on and so forth.
Such creations and many others were eitherstatutory or through recognition
by the courts. Different religions of the world have different nuclei and

h different institutionalised .. places for adoration, with varying conceptual
beliefs and faith but-all with the sameend. Eachmayhave differences in the
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162 SUPREMECOURTCASES (2000) 4 sec
perceptive conceptual recognition of Goo but each religion highlights love,
compassion, tolerance, sacrifice as a hallmark for attaining divinity. When
one reaches thisdivine empire, he is beholden, through a feeling of universal a
brotherhood and love which impels him to sacrifice his wealth and
belongings, both for his own bliss and for its being useful to a large section
of the society. This sprouts charity, for public endowment. It is really the
religious faith- that leads to the installation of an'idol in a: temple. ,Once
installed, it is recognised as 'a juristic person. The idol may,be revered in
homes but its juristic personality is only when it is installed in a public b
temple. '

28.Faithandbeliefcannot be judgedthrough anyjudicial scrutiny. It is a
fact accomplished and accepted by its,followers. This faith necessitated the
creation of a unit to be recognised as a "juristic person". All this shows thata
"juristic person" is not roped in any defined circle. With. the' changing
thoughts, changing needs of tnc society,' fresh juristic personalities were e
created fromtime to time, "

29. It is submitted forthe respondent that decisions of courts recognised
an idol to be a juristic personbut they did not recognise a temple to be so.
So, on the same parity, a gurdwara cannot be a juristic person and Guru
Granth Sahib can only be a sacred book. It cannotbe equated with an idol
nor doesSikhism b~ii~v~ i~ wprshippin~ anyid?l..He~ce GuruG~anth Sahib c;J
cannotbe treated as', a junstic person. ThIS submission In ourviewIS basedon
a misconception. If is not necessary for "GuruGranth Sahib"!to be declared
as a juristic persorr. that it should be equated with an idol. When belief and
faith of two different religions are different, there is no question of equating
one with theother..If"GuruGranth Sahib" by itselfcouldstandthe testof its
beingdeclared assilch, it canbedeclared tobe so. e

30. An idol 'J~ a, "juristic person" because it is adored after its
consecration, in a ~mple. The offerings are made to an idol. The followers
recognise an idol t~be symbol for 000. Without the idol, the temple is onlya
building of mortar.eemenr andbricks which hasno sacredness or sanctity for
adoration, Once~~~gnised as a "juristic person", the idol can hold property
andgainfully enlai,e its coffers to maintain itselfanduse it for thebenefitof
its followers. On, tlteotherhand in the caseof a mosque there, can be no idol
or any images of ,~brship, yet the mosque itself is conferred' with the same
sacredness as temples with idols, based on faith and belief of its followers.
Thusa temple witij>ut an idol maybe onlybrick,mortar and cementbut not
the mosque. Similar is the case with the church. As we have said, each
religion has a different nucleus, as per its faith and belief for treating any
entityas a unit. .~.' 9

31. Nowreturning to'the question, whether Gum Granth Sahib couldbe
a "juristic person" .ornot, or whether it couldbe placed on the'same pedestal,
we mayfirst have, a glance atthe Sikhreligion. To comprehend any religion
fully may indeed be beyond the comprehension of anyone and also beyond
anyjudicialscrutiny for it has its own limitations. But its silverliningcould h
easily be pickedup: In the Sikh religion, 'the Guru is revered as the highest
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reverential person. The first of such most revered Gurus: was Guru Nanak
a Dev,followed by succeeding Gurus, the tenth beingthe last living, viz.,Guru

Gobind Singhji. It is said that Adi Granth or Guru Granth Sahib was
compiled by the fifth GuruArjun and it is thisbook that is:worshipped in all
thegurdwaras. While it is beingread,peoplego downon theirknees to make
reverential obeisance andplace theirofferings of cash and-kind on it, as it is
treated and equated to a living Guru. In the book A History of the Sikhs by

b Khushwant Singh, Vol.I, p. 307 it is said: .
"The compositions of the Gurus were always considered saoed by

their followers. Guru Nanak said that in his hymns 'the true GulV
manifested Himself, because they were composed at His orders and
heardby Him' (Var Asa). The fourth Guru, Ram Das;' said: 'Look upon
thewords of theTrueGuru as thesupreme truth, for God and theCreator

c hath made him utter. the words' (Var Gauri). When Arjun formally
installed the Granth inthe Hari Mandir, he ordered his followers to treat
it with the same reverence as they treated their Gurus, By the time of
Guru Oobind Singh, copies of the Granthhad beeninstalled in most
gurdwaras. Quite naturally, when he declared the line of succession of
Gurus ended, he asked his followers to turn to the Granth for guidance

d andlookuponit,as thesymbolic representation of the ten Gurus.
The Granth Sahibis thecentral object of worship in all gurdwaras,

. It is usually draped in silks and placed on a cot, It has an awning
over it and, whileit is beingread,one of the congregation stands behind
and waves a flywhisk made of yak's hair.Worshtppers go downon their
knees to make obeisance and placeofferings of cash or kind beforeit as

e theywouldbefore a king: for the Granth is to themwhat the Gurus were
to theirancestors - the Saccha Padshah (the trueEmperor)."
32. The very first verse of the Guru Granth Sahib reveals the infinite

wisdom andwealth thatit contains, as to its legitimacy for beingrevered as a
Guru. The firstversestates:

"The creator of all is One, the only One. Truth is his name. He is
doer of everything. :He is without fear and without @nmity. His form is
immortal. He is unborn and self-illumined. He is realized by Guru's
grace."
33. The last livingGuru, Guru Gobind Singh, expressed in no uncertain

terms that henceforth there would not be any livingGuru. The Guru Granth
Sahib would be the vibrating Guru. He declared that "henceforth it would be

9 yourGurufrom which you willget all yourguidance andanswer", It is with
this faith that it is worshipped like a living Guru. It is with this faith and
conviction, when it is installed in anygurdwara it becomes a sacred place of
worship. Sacredness of tli~ gurdwara is only because of placement of Guru
Granth Sahib in it. This reverential recognition of GuruGranth Sahib also

~ QP~~~ th~ h~"rt~ of it~ fQltQw~~ to PQ\lf their mQney and wealth for it. It i~
not that it needs it, but when it.is installed, it grows for.its followers, who
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through their obeisance to it, .sanctify themselvesand also for running the
langerwhichis an inherentpart of a gurdwara, ,\ !;.;'

34. In thisbackground, and on overallconsiderations, we have hesitation a
to hold that "GuruGranthSahib" is a "juristicperson". It cannot be equated
with an "idol" as idol worship is -contrary to Sikhism. As a concept or a
vi~i6n~y fOt oh~isilft~e, the two religions 91e different. Yet, for itg legal
recognition as a juristic'person, the followers of both the religions give them
respectively the same reverential value. Thus the Guru GranthSahib has all
the qualities to be recognised as such.Holding otherwise would mean giving b
too restrictive a meaning of a "fjuristic person",and that woulderase the very
jurisprudence which'gavebirth to it.

35. Now, we proceed to examine the judgmentof the High Court which
had held to the contrary. There was a difference of opinionbetween the two
Judges and finally-the thirdJudge agreed with one of the differing Judges,
who held GuruGranth Sahib to be not a "juristicperson". Now, we proceed C

to examine the reasoning for theirholdingso. Theyfirst erredIn holding that
such an endowment is void as there could not be such a juristic person

,.'without appointment of a manager. In other words, they held that a juristic
personcouldonly' ~t through someone, a humanagency and as in the caseof
an idol, the GuruGJanth Sahib also could not act withouta manager, In our
view, no endowment or a juristic person, depends 'on the appointment of a d
manager. It may:b~ proper or advisable to appoint such a manager while
making any endowment but in its absence, it may be done either by· the
trustees- or ccurtsin accordance with law. Mere absence of a manager (sic
does not) negatlv~" the existence of ,a juristic person. As pointed' out in
Manohar Ganesli-e; Lakhmiramr (approved in Yogendra Nath Naskarcase'y
referredto above, ifno manager is appointed by the founder, the ruler would e
give effect to the, 'bounty. As pointed in Yidyapuma Tirtha Swami v.
Vzdyanzdh; T;rtha Swam;10 IL,R Mad (at p. 457), by BhashymTI Ayyangar, 1.
(approved in Yogmdra Nath Naskar case?) the property .given in trust
becomes irrevocable and if none was appointed to manage, it would be
managed by the "court as representing the sovereign". This can be done by
the court in several ways under Section 92 CPC or bye handing over
management to any-specific body recognised by law. But the trust will not be
allowed by the court to fail. Endowment is when.the donor parts with his
property for it being used for a public purpose and its entrustment is to a
person or group of persons in trust for carrying out the objective of such
entrustment, Once endowment is made, it is final and it is irrevocable. It is
the onerousduty of the personsentrusted with such endowment, to carry out 9
Ul~ Qbj~~UYe~of tlli~ QntJv~Ull~nt, They may ~PPQiut a manag~r in th~

absence of any indication' in the trustor get it appointed through court. ~O, if
entrustment is to any juristic person, mere absence of a manager would not
negate the existence of a juristic person. We, therefore, disagree with the
HighCourton thiscrucialaspect.

10 ILR(1903-05)27M~d 435, 457
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36. In Words and Phrases, Permanent Edition, Vol. 14~~, at p. 167:
a "Endowment" means property or pecuniary means bestowed as a

permanent fund, as endowment of a college, hospital'or library, and is
understood in common acceptance as a fund-yielding income for support
of an institution." ~
37. The further difficulty, the learned Judgesof the HighCourt felt, was

that therecouldnot be two "juristic persons" in the same building. This they
b considered would lead to twojuristic persons in one place viz., "gurdwara"

and "Guru Granth Sahib". This again, in our opinion, is a misconceived
notion. They are no two. "juristic persons" at all. In {fact both are so
interwoven that they cannot be separated as pointed byTiwana, J. in his
separate judgment. The installation of uGum G$th Sahib'-' is the nucleus or
nectar of any gurdwara. If there is no Guru Granth Sahib in agurdwara it

o cannot be termed as a gurdwara. When one refers abuilding to be a
gurdwara, he refers to it so 'only because Guru GranthSahib is installed
therein. Even if one holds a gurdwara to be a juristicperson, it is because it
holds the "Guru Granth Sahib". So, there do notexist two separate juristic
persons, they are one integrated whole. Even' otherwise: in Ram J.ankijee
Deities v, State of Bihari) this Court while considering two separate deities,

d of Ram Jankijee and Thakur Raja they were held to be separate "juristic
persons". So, in the same' precincts, as a matter of law,'existence of two
separate juristicpersons washeld to be valid. '

36. Next it' was the reason of the learned Judges th~t if Guru Oranth
Sahib is a "juristic person" then everycopyof GuruGranth Sahibwould be a
"juristic person". This again in our considered opinion is based .on an

e erroneous approach. On this reasoning it couldbe argued; that every idol at
private places, or carrying it with one self each would become a "juristic
person". This is a misconception. An "idol" becomes a juristic person only
when it is consecrated and installed at a publicplace for the public at large.
Every "idol" is not a juristicperson: So everyGuruGranth'Sahibcannotbe a
juristic person unless it takes a. juristic role through its installation in a
gurdwara Or at suchotherrecognised public place.

39. Next submission for the respondent is mat "Guru Granth Sahib"· is
like any other sacred book; like the Bible for Christians, the Bhagwat Geeta
iind (be Riiffi'lyana for Hindus and the Quran for Islamic followers ano
cannotbe a "juristic person". Thissubmission alsohas no merit. Though it is
true Guru Granth SahibIs asacred book like othersbut itcannot beequated

9 with these other- sacred books in that sense. As we havesaid above, GUll)

Granth Sahibis revered ingurdwara, like a "Guru"whichprojectsa different
perception. It i~ the very heart'and spirit of agurdwara.' The reverence of
Guru Granth on the one hand and other sacred books on the other hand is
basedon different conceptual faith, beliefand application..~

40. One other reason given by the High Court is that the Sikh religion
h does not accept, idolatry and hence Guru Granth Sahib cannot be a juristic

11 (1999) 5 see50'

. ~.
. ~<i

.~.
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person. It is true that the Sikh religion does not accept idolatry but, at the
same time when the tenth Guru declared that after him, the GUru Granth will
be the Guru, that does not amount to idolatry. The Granthreplaces the.Guru a
henceforward, afterthe tenthGuru. i

41. For all thesereasons, we do not find any strengthin the reasoning Of
the High Court in",ecording a finding that the"G~ Granth Sahib" isnot a
"juristic person".The said finding is not sustainable both on fact andlaw.

"42. ThUg, we ,Uhbegitatingly bold "Guru Grnntu SoJIib" to be Q "juristic
person". ' t~ ; b

43. The next:;ehallenge is that the basis for mutating of the name of
"Guru Granth Sahfp Barajman Dharamshala Deh", by deleting the name of
the ancestors of mC\tespondel1ts, based on farman-e-shahi issued by the then
Ruler of the Patiid;a State dated 18-4-1921 is liable to be set aside, as this
farman-e-shahi df4.not direct the recording of the name of "Guru Granth
Sahib". For readY' reference the said farman-e-shahi is, again quoted c
hereunder: ..; "

"In fumre;)instructions be issued that so long the appointment of a
Mahant is not-approved by Ijlas-i-khas through Deori Mualla, until the
time, the Mahant Is entitled to receive turban, shawl or bandhan or muafi
etc. from the Qovernment, no property or mum shall be entered in his
namein the revenuepapers. d

'It should also be mentioned that the land Which pertains to any dera
should not be.considered as the property of any Mahant, nor the same
shouldbe shownin the revenuepapersas the propertyof theMahant,but
these should be entered as belonging to the dera under the management
of the Mahant and that the Mahants shall not be entitled to sell or
mortgage the land of the dera. Revenue Department be. also informed e
aboutit and the orderbe gazetted.'"
44. It was also submitted that it was not known whether this farman-e­

shahi was administrative in nature or was issued as a sovereign. If it was
administrative it could not haso the same force of law. "

45. We have examined this fannan-e-shahi. It does not direct the
authorities to mutate the name of "Guru Granth Sahib". It merely directed,
the Revenue Authority that till the Mahant's appointment is approved by the
Deori Mualla, no propertyor muafireceivedby a Mahantshould be entered
in his name, in the revenuepapers.Further the landof any dera shouldnot be
considered to be that of rheMahant. This was only a directive which is
protective in nature. In other words it only directed that they'should be done
after ascertaining the fact'and if the land was of the dera it shouldnot be put 9
in the name of the Mahant. In. other words, it stated - enquire, find out the
facts and do the needful. The mutation in the case before 'us was not on
account of this farmm-e-mahi but was made because of the application made
by one Rulia Singh and others of Village Bilaspur to the Patwari, and
mutation was done,only after a detailed inquiry, after examining witnesses
and other evidence on the record, which resulted in Ex. P-8 and Ex. P-9. In h
the said proceedings a number of witnesses appeared before the Revenue
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Officer and stated that their ancestors gifted this disputed land for charity
B (punnartll) for the benefit of public, who were t~e proprt~tor~ and wa~ merely

entrusted to the ancestors of the respondents for management. The claimants
had no rights overit, Admittedly they did riot receive this land for any
payment nor for any service rendered by them to such donors. Their
statement was that this land was given to them with the clear direction that
theyshoulduse it for providing food andcomfort tothe travellers (musafran)

b passing through the village. Theyfurthergave evidence that their forefathers
gave it in the nameof "GUllJ Granth SahibBarajman Dharamshala Deb". In
spite of this, Atma Ram and others and their predecesso..•..rs did not perfO.1ID
their obligations. On the contrary, with oblique motives they got this
disputed land entered in 'their name in the revenue records which was an
attempt to usurp the property. The Revenue Officer after.inquiry held that

c Aum RQm RIl6 other Rflcestorg of the r8sl'C>ftdtftt§ ~dMitted that this' land was
givenwithout making anypayment and was. specifically meantfor providing
food and shelterto the travellers which function theywerenot performing. It
was only after such an inquiry, he ordered the mutation by ordering deletion
of the name Of Atma Ram and others. With reference 10 the question of
appointment of a manager, he recorded that this had to be decided by the

d Deori Mualla, where 'such a case'about this was pending. Similar was the
position in the other mutation proceedings about which an application was
alsomade to the Revenue Officer, where the names of Narain Dass, Bhagat
Ram, sons of Gopi Ram"were deleted and the; aforesaid name was mutated
resulting in Ex. P...9, So, the mutation of name wasnot becauseof direction
issued by .the farman-e"'shahL So no error could be 'said to have been
committed, when Ex. P-8' and Ex. P...9, viz., mutations Were recorded. Thee fannan-e-shahi if at all may be said to have led to the inquiry but it was not
thebasis. '

46. This takes us to the last point for our consideration. After the said
difference of opinion 'between the two learned Judges,. Mr Justice M.M.
Punchhi did not decide the case on merits though the other Judge Mr Justice
Tiwana, held on merits in favour of the appellants, i.e., that the property
belonged to the gurdwaraWhen the case again returned to the same Bench
for decision on merits there was again a difference of opinion. It was again
referred to the third Judge who concurred with Mr JusticePunchhi. Against
this the appellants filed;special leave petition in this Court which was
dismissed for defaultas aforesaid, However, we imd that the thirdJudgewho
concurred withMr Justice Punchhi based his, finding on the ground that

9 "GuruGranthSahib" wasnot a juristicpersonhenceentries Exs.P...8 andP-9
were invalid. But once the very foundation falls, and Guru Granth Sahib is
held to be ajjiristic person, the said finding cannot stand. Thus, in our
considered opinion there would not be any useful purpose to remand the
case. That aparrsince this litigation stoodfor along time, we think it proper
toexamine it.' o:Qrselyes.

h 47. Learn~i SeniorCounsel for the respondents who arguedwith ability
and fairness satd that in fact the only questionwhich arises in this case is

"~:.,",
. ~ .~~:
,"it

:'~ :. ~.:

.~
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whether Guru Gra~th Sahibis' a juristicperson. Examining thymeritswe find
that the mutation. :,Pl the revenue papers in the name of Guru Granth Sahib
was madeas far. lJ,¢ck as in the year 1928, in the presence of the ancestors of a
the respondentsaiji no 'objection was raisedby anybody till the filing. of the
presentobjection 1»)1 the respondents as aforesaid under Sections 8 and 10 of
the 1925 Act. Th~sis after ~ long gap of about.forty years. Further, this
property was give~ in trust to the ancestors of the respondents for a specified
purpose but they tf~d not perform their obligation..It is also settled, once an
endowment, it never reverts even to the donor. Then no part of these rights b
could be claimedor usurped by the respondent's ancestors who in fact were
trustees. Hencefor these reasons andfor the reasons recorded by Mr Justice
Tiwana, even on merits, any claim to the disputed land by the respondents
has no merit.Thus, any claimover this disputed propertyby the respondents
fails and is herebyrejected. We uphold the findings and orderspassedby the'
Tribunal against which Suit No, 94 of 1979 and FAO No.2 of 1980 were c
filed.

48. For the aforesaid reasons and in view of the findings. which we have
recorded, we hold that the High Courtcommitted aserious rqistake of law in
holding that the Guru GranthSahib was not a juristicpersonand in allowing
the claim over thisproperty in favour of the respondents. Accordingly, this
appeal is allowed and the judsment and decree passed by the Hiah Court (j

dated 19-4-1985 arid 28-1-1988 in Suit No. 94 of 1979 and FAQ No.2 of
1980dated 28-1-1982 are hereby set aside. We uphold the orders passed by
the Tribunal both under Section 10 of the said Act in Suit No. 94 of 1979.
Appealis, accordingly, allowed. Costson theparties. '.
SLPs '(Civil) Nos. 2735-360[1989

49" The main question raised in these special leave petitions is the same e
as' has been raised in Civil" Appeal No. 3968 of 1987, which we have
disposed of today. In view o~· this, the point raisedby the petitioners in this
petitionis unsustainable for thesamereasons and is thereforedismissed,

(~OOO) 4Supreme Court Cases 169
(BEFOREK.T. ThOMAS ANDD.P. MQlIAPATRA, Ji.)

HRIDAYA RANJAN PRASAD VERMA
AND OTHERS Appellants;

Versus
STATE OFBIHAR AND AN(lTHER Respondents. 9

Criminal Appeals Nos. 3'13-14of2000t , decided onMarch 31,2000
A. Criminal Procedure Code, 1973 - 8.482 ~ Quashing of complaint

and criminal proceedings - Abuse of process of court -,Transaction of
sale of land by appellants to Respondent 2 Society - Ch~ques issued by

h
t From the Judgment and Order dated 13-4-1999 of the Patna High Court in Crl. Misc. Nos.

22880 and 24068 of 1998 ~
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In t'he Supreme Court of India
(BEFORE BIJAN KUMAR MLJKHE~EA, VIVIAN BOSEANO N.H. BHAGWATI, JJ.)

SREE SREE ISHWAR SRIDHAR JEW ... Petitioner;
. Versus

SUSHILA BALA DASI AND OTHERS ..~ Resp~ndents.

PASUPATI NATH OUTT AND OTHERS,·... Appellants;
Versus

SREE SREE ISHWAR SRID~,iAR JEW AND OTHERS ... Respondents.
Civil Appeal No. 201 of 1952 with Petition for Special Leave to Appeal No. 234 of

1953~, decided on November': 16 1 195,,3
Advocates who appeared in this cas~ : ., ' .~
,'" N.C. Chatterjee, Senior Advocate: (S.N. Mukherjee, Advocate, with him), instructed
Oy P.K. Chatterjee, Agent, for the Appellant;

N,N. eQ$e, Senior AdvQ~ot~ (A.K.,lJutt, Advo,gte, with him), instructed by SUkum,ar
Ghose, Agent, for Respondent 1 in Civil Appeal No. 201 of 1952;

N.N. Bose Senior Advocate, (A .. K.. Dutt, Advocate, with him), instructed by Sukumar
Ghose, Agent, for the Petltloher; ,~

M.e. Setalvad, Attorney-General for India, <e. Sen, Advocate, with him), instructed
by P.K. Ghose, Aqent, for Respondents 1, 2 & 3 in Petition for~Special Leave to Appeal.
The Judgment of the Court was' delivered by ;

N.H. BHAGWATi, J.- Thi's is an appeal on a certificate under Article 133(1) of the
Constitution from a judgment and decree passed by the Appellate Bench of the High
Court of Calcutta, modifying on appeal the judgment and decree passed by Mr Justice
Bose on the original side of thatCourt..:

2. One Dwarka Nath Ghosh was the owner of coniiderable, movable and immovable
properties. On 10th June, 1891, h~ made and published his last will and testament
whereby he dedicated to'.. .his farnllv idol Sree Sree Iswar Sridhar Jew his two
immovable properties, to wit, Premises No. 41 and No, 40/1 :'Grey Street in the city of
Calcutta. He appointed his two sons.Rajendra and Jogendra, ;executors of his will, and
provided that his second wlfe Golap.Sundari and the, two sons Rajendre and Jogendra
should perform the seva :Of' the deity and on their death their heirs and successors
would be entitled to perforrf theseva..~·

3. Owarka Nath died or{~16th March, 1892, leaving him s'urviving his widow Golap
Sundari and his two sons R.~jendra and Jogendra. on 19th July, lS99, Rajendra made
.and published his last will; aind testament whereby he confirmed the dedication made
by Dwarka Nath with rega·r.~. to Premises Nos. 41 and 40/1 Grey Street and appointed
ni~ h,.oth~,. JO(J!ndra th~$61e executor thereof. He pled on j~ist january, 1900, and
Joqendra obtained on 24th'~pril, 1900, probate of his said will .. Probate of the will of
Dwarka Nath was also obtarfted by Jogendra on 31st August, ~909.

4. On 4th September, "{$.09, BhLipendra, Jnanendra, endNaqendra, then a minor,
the three sons of Rajendra filed a suit, being Suit No .. 969 of 1909, on the original side
of the High Court -at Calcutta against .Joqendra, Golap Sundari and Padma Dassi, the
widow of Sidheswar, another son of Rajendra, for the construction of the wills of
Dwarka Nath and Rajendra, for partition and other reliefs. The idol was not made a
party to this suit. The said suit was compromised and on:24th November, 1910 a
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~T)nsent decree was passe'd,: whereby Jogendra and Golap Suhdari gave up their rights
to the sevayatship and Bh.uRendra, Jnenendra and Nagendra became the sevaits of the
idol, a portion Of the Premises No, 41 Grey Street was allotted to the branch of
Rajendra and the remalnjnq .portibnwas allotted, to Jogendra absolutely and in
consideration of a sum of ~s6500 to be paid to the plaintiffs. Jogendra was declared
entitled absolutely to the 'Premises' No. 40/1 ~rey' Street.: The portions allotted to
Jogendra were subsequently numbered 40/2-A Grey Street and the portion of the
Premises No. 41 Grey Street allotted to the branch of Rajendra is subsequently
numbered 41-AGrey street, ,

5. Jogendra died on 5th August, 1911 leaving 'a will whereby he appointed his'
widow Sushilabala the executrix thereof. She obtained probate Qf the will on 6th
August, 1912.

6. Disputes arose between Bhupendra, Jnanendra and': Nagendra, the sons of
Rajendra, and one Kedar- Nath Ghosh was appointed erbttrator to settle those disputes.
The arbitrator made his award dated 12th October, 1920 whereby he allotted Premises
No. 41 ...A Grey Street, exclusively to Nagendra as his share' of the family properties.

-·--~agendra thereafter executed several mortgages :6f the~6id J)r~ftti~~~. Th~ fi~t
.nortqaqe was created by him in favour of snehalata Dutt-on 19th May, 1926. The

_second mortgage was executed on 4th June, 1926,,"and the' third mortgage on 22nd
February, 1927. On 23rd February, 1927, Nagendra executed a deed of settlement of
the said premises by which he appointed his wife Labanyalata and his wife's brother
Samarendra Nath Mitter trustees to carry out the dlrectlons therein contained and in
pursuance of the deed of settlement he gave up possession of the said premises in
favour of the trustees.

7. Snehalata Dutt filed" in the year 1929 a suit, being Suit No. 1042 of 1929,
against Nagendra, the trustees under the said de~d of settlement and the puisne
mQrtgagees, for reallsation ,of the rTJortgage security. A consent decree was passed in
the said suit on 9th September, 1929. Nagendra died in.June1931 and the said
premises were ultimately put up for sale in execution of the mortgage decree and were
purchased on 9th December, 1936 by Hari Charan Dutt, Haripada Dutt and Durga
Charan Dutt for a sum of Rs 19,000. A petition made by" the purchasers on 12th
January, 1937 for setting aside the sale was rejected by the Court on the 15th March,
1937. Haripada Dutt died on 3rd June 1941 leaving him surviving his three sons,
Pashupati NathDutt, ShambhunathDutt and Kashinath Dutt, the appellants before us.
Haricharan Dutt conveyed his one-third share in the premises to them on 4th March,
1944 and Durga Charan Outt conveyed his one-third share to them on 3rd May 1946.
They thus became entitled to the whole of the premises Which had been purchased at
the auction sale held on 9th December, 1936.

I. On 19th July, iQ4S, the Family Idol of Owarka Nath, ~ree ~ree Iswar ~rldhar Jew
by its next friend Debabrata Ghosh~ the son of Nagendra, flied the suit, out of which
the present appeal arises, against the appellants as also against Susilabala and the
two sons of Jogendra by her, amongst others, for a declaration that the Premises NQs.
41 ...A and 40/2...A Grey Street, werelts absolute properties and for possession thereof,
for a declaration that the consent decree dated 24th; November/ 1910, in Suit No. 969
of 1909 and the award dated 12th October, 1920 and the dealings made by the heirs
of Jogendra and/or Rajendra relatin~ to the said prerhises or 'any of them purporting to
affect its rights in the said premises were invalid and inoperative in law and not
binding on it, for an account of the'; dealings with the said premises, for a scheme of
management of the debutter properties and for its, worship, for dlscoverv, receiver,
injunction and costs. .'

9. Written statements were filed by the appellants and by Sushilabala and the two
sons of Jogendra denying the clatrns of the idol and contending inter alia that there
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~·:7as no valid or absolute dedication of the. SUit properties to the Idol and that the said
p"remises had been respectively acquired by them by, adverse possession and that the
title of the idol thereto had bee.n extinguished. \

10. The said suit was heard by Mr Justice Bose who declared the Premises No. 41-A
Grey Street to be the, absolute property of the idol and made' the other declarations in
favour of the idol as prayed for. Theldol was declared entitled to possession of the said
premises with mesne profits for three years prior .to the institution of the suit till
deliver'( of possession, but was ordered to pay' as a condltlcn for recovery of
possession of the said premises a sum of Rs 19,000 to the appellants with interest
thereon at the rate of 6 per cent per annum from 19th JulYi 1945 till payment or till
the said sum was deposited in Court to the credit of the,; suit. The learned Judse
however dismissed the suit, of the idol in regard to the P~emi$es NO. 40/2-A Grey'
Street as, in his opinion, sushuabala as executrix to her husband's estate and her two
sons had acquired title to th'e said premises by adverse possession and the title of the
idol thereto had been extinguished. t

11. The appellants ftled on 18th August, 1950; ,an appeel against this judgment
~,eing Appeal .No. 118 of 1950. The idol filed on 20th:Novemb}er, 1950 cross-objections
against the decree for Rs 19,000 and interest thereon as also the dismissal of the suit

- ,n regard to the Premises No. 40/2-A Grey Street. The appeal and the cross-objections
came on for hearing before Harries, C.J. and S.N. Banerjee, J~'t who delivered judgment
on 5th March, 1951 dismissing- the said appeal and allowing the cross-objection in
regard to Rs 19,000 filed by the idol against the appellantsvln regard however to the
cross-objection relating to' Premlsfi!s No. 40J~-A (;rey ~treet which was directed
against Sushilabala and th~ two sons of Joqendra jhe learned Judges held that the
cross-objection against the': co-respondents was not maintainable and dismissed the
same with costs. . ~

12. The appellants filed~:'~on 31st May, 1951, an appllcatlon for leave to prefer an
appeal to this Court agai'f\);t the said judgment and decree of the High Court at
Calcutta. A certificate undfr Article 133(1) of the Constitution was granted on 4th
June, 1951 and the High' 'C:Ourt admitted the appeal finally on 6th August, 1951. On
22nd November, 1951 th~',. idol applled to the High Court for leave to fHe cross­
objections against that ~;tt of the judgment anddecreepf the High Court which
dismissed its claims with:-l~egard to the Premises N;O. 40/2;-A Grey Street. The High
Court rejected the said ,o,p.-plication stating that there was no rule allowing cross­
objections in the supreme'icourt. Tnesaid cross-objecttonswere however printed as
additional record. '.~

13. By an order made' by this Court on 24th May, 1953 t:he petition of the idol for
filing cross ...objections in th~s Court was allowed to be treated as a petition for special
leave to appeal against that part Of the decree whlch was against it, subject to any
question as to limitation. 'the appeal as also the petition fer special leave to appeal
mentioned above came on for hearing and final disposal before us. The appeal was

- argued but so far as the petition fo~, special leave to.appeal was concerned the parties
came to an agreement whereby the idol asked for 'eave to withdraw the petition on
certain terms recorded between the parties. The petition for special leave was'
therefore allowed to be wlthdrawnl and no objection now survives In regard to the
decree passed by the trial court dismissing the idol's' claim to the Premises NO. 40/2-A
Grey Street/The appeal is concerned only with the Premises No. 41-A Grey Street.

14. It was contended on behalf of the appellants that the dedication of the
Premises No. 41 Grey Street made by Dwarka Nath under the terms of his will was a
partial dedication, and that his sons Rajendra and Jogendra and his widow Golap
Sundari, who were appointed sevavats of the Idol were competent to deal with
Premises No. 41 Grey Street after maklnq due provision for the idol as they purported
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xc? do by the terms of settlement, dated 24th November, 1910. It was further
contended that Nagendra by virtue Of the award dated 12th October, 1920 claimed to
be absolutely entitled to the. Premises NO. 41-A Grey: Street and that his possession of
the said premises .thereafter became adverse which adverse possession continued for
upwards of 12 years extinguishing the right of the id~1 to thesaid premises.

15. ,The first contention of the appellants is clearly untenable on the very language
of the will of Dwarka Nath~ CI~u~~ 3J5fth~ ~~id wUI J}r6Vid~d:

"With a view to provide a permanent habitation for the said deity, I do by means
of this will, dedicate the aforesaid immovable property the said House No. 41 Grey
Street together with land thereunder to the said Sri Sri Ishwar Sridhar Jew with a
view to provide for the expenses of his daily (and) pertodtca! sheba and festivals,
etc. The 3V2 Cattahs (three and half Cattahs) of rent free land more or less that I
have on that very Grey Street No. 40/1...• This else I dedicate to the sheba of the
said Sri Sri Sridhar Jew Salagram Sila Thakur. On my demise none of my heirs and
representatives shall ever be competent to take the income Qf the said land No.
40/1 and spend (the same) for household expenses. If there be any surplus left

" after defraying the Debsheba e~penses the same shall~ be credited to the said
Sridhar ]@w Thakur's fund and w~t" the amount se deposited rel',air-s @tc*from time
to time will be effected to the sald house No. 41 with a view to preserve it and the
taxes etc. in respect of the said two properties will be paid.... For the purpose of the
carrying on the daily (and) periodical sheba and the festivals etc. orthe said Sri Sri
Ishwar Sridhar Jew Salagram SUa Thakur my said second wife Srimati Golap Moni
Oasi, and 1st Sriman Rajendra Nath and 2nd Sriman Joqendra Nath Ghose born of
the womb of my first wife on living in the said House No.;41 Grey Street dedicated
by me shall properly and ag"reeably to each other perform the sheba etc. of the Sri
Sri Ishwar Sridhar Jew SalagramSiia Thakur and.on the death of my said two sons
their representatives, successors: and heirs shall successively perform the sheba in
the aforesaid manner and the executors appointed by this will of mine having got
th~ ,sQid two propertie$ regi$terQd in the (;Qlcutto Muni(;ipality in the neme of the
said Sri Sri Ishwar Sridhar Jew Thakur shall pay the municipal taxes etc.' and shall
take the municipal bills in his name. None of my representatives, heirs, successors,
executors, administrators or asslqns shall have any manner of interest in or right to
the sald two debutter propertlesand no one shan ever be competent to give away
or effect sale, mortgage or in respect of the said two properties nor shall the said
two properties be sold on account of the debts of anv one."

It is quite true, that a dedication may be 'either absolute or pertlal. The property may
be given out and out to the ldot, or it may be subjected toa charge In favour of the
idol. "The question whether the idol itself shall be considered the true beneficiary,
subject to a charge in favour of the heirs or specified relatives of the testator for their
upkeep, or that, on the other hand, these heirs shall> be considered the true
oenendenes of the propsrtv, subject to a charg@ for the upkeep, worship and
expenses of theIdol, is a questlonwhlch can only be settled by a conspectus of the
entire provisions of the will": Pancle'.Har Narayan v, SUrja Kunwern-.

16. What we find here in clause 3 of the will: is an absolute dedication of the
Premises No. 41 Grey Street to thetdol as its permanent habitation with only the right
given to the sevayats to reslde.ln the said premises for the purposes of carrying on the
daily and periodical seva and the festivals etc. of the deity. The said premises are
expressly declared as dedicated to the deity. They are" to be registered in the­
municipal records in the name of the deltv, ~he rnunlclpalbllls have got to be tak.en
also in his name and, none of the testator's representatives, heirs, successors,
executors, administrators or assigns is to have any manner of interest in or right to the
said premises or is to be competent to giveaway or @ff@ct sal@, mortgag@ etc, of th@
said oremlses. There is thus a clear indication of: the Intentton of the' testator to
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t:~~"t)solutely dedicate the said prarnlses to the deity and it is impossible to urge that
there was a partial dedication ,of the premises to the deity. The only thing which was,
urged by Shri N.C. Chatterjee in support of his contentlon w~s that the right to re$ide
in the premises was given to the sevavats and thet.eccordlnq to him detracted from
the absolute character of the dedication. This argument however cannot avail the
appellants. It was observed by Lord Buckmaster Jn delivering the judqrnent of the
Privy Council in Grianendra Netn oee v, Surendra Natb Dasl :

"In that case it is provided that the shebalt for the ttrne' being shall be entitled to
reside with his family in the said dwelling house, but the dwelling house itself is the
place specially set apart for the family idols to which specific reference is made in
the Will, and in Their Lordships' opinion the gi'ft is only a perfectly. reasonable
arrangement to secure that the man in whose hands tne.supervtston of the whole
estate is vested should" have associated with htsdutles the right to reside in this
named dwelling place." ':~'; ~

The first contention of the 's3ppellant~ therefore fails and we hold that the dedication of
the Premises No'. 4,1 Grey Street to the idol was an absolute dedlcetlon.

17. As regards the secorid contention viz. the adverse possession of Nagendra, it is
~O be noted that under' 'the terms of clause 3 of the will ofDwerka Nath the
representatives, successors' and heirs of his two sons Rajendra and Joqendra were
successively to perform th~seva Inthe manner therein mentioned and Nagendra was
one of the heirs and legal.;!.epresentatives of Rajendra. He y"as~o doubt a minor on
24th November, 1910 wn$1 the terms of settlement were arrived at between the
parties to the Suit No. 969:~of 1909. His two elder brothers Jnanendra and Bhupendra
were declared to be the t.nen sevayats, but a right was reserved to Nagendra to join
with them as a sevayat 6ij' his attaining majority. So far as Nagendra is concerned
there is a clear finding of f4ct recorded by Mr Justice: Bose on a specific issue raised in
that behalf viz. "Did Nagendra act as shebalt of the plaintiff deity under the wills of
Dwarka Nath Ghosh and Rajendra Nath Ghosh?" - that he did act as such shebalt and
that his possession of the Premises No. 41 ..A Grey Street was referable to possession
on behalf of the idol. This finding was not challenged in the appeal court and it is too
late to challenge the same: before us. If Nagendra:was thus a sevayat of the idol it
could not be urged that his possession could in any manner whatever be adverse to
the idol and his dealings with the said premises in the manner he purported to do
after 12th October, 1920 could not be evidence of any adverse possession against the
idol. The position of the sevayat and the effect of his deallnqs with the property
dedicated to the idol has been expounded by Rankin, Cl]Y, in Surendrakrishna Ray v.
Shree Shree Ishwar Bhubenesnwert Tbekurenu :

"But, in the present case, we have to see whether the possession of two joint
shebalts becomes adverse to the idol, when they openly claim to divide the
property between them. The fact of their possesston is in accordance with the ldol's
tltle, and the question is whether the change made by them, in the intention with
which they hold, evidenced by an application of the rents and profits to their own
purposes and other acts, extinguishes the idol's right. It am quite unable to hold
that it does, because such a change of intention 'can only be brought home to the
idol by means of the shebait's knowledge and the idol C<3n only react to it by the
shebalt. Adverse possession, in such circumstances, is a notion almost void of
content. True} any heir or perhaps any descendant of the founder can bring a suit
against the shebaits on the rdol's behalf and, in the present case, it may be said
that the acts of the shebaits must have been notorious in the farnllv. But such
persons have no legal duty to protect the endowment ~'and,until the snebett is
removed or controlled by the court, he alone can act for the idol."

We are in perfect accord with the observations made by Rankin, C_J. If a shebalt by
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~;'-~;ting contrary to the terms of his appointment or in breach of his duty as such
shebait could claim adverse possession of the dedicated property against the idol it
would be putting ·a premium on dishonesty and breach or.dutv on his part and no
property which is dedicated to an idol would ever be safe.!The shebatt for the time
being is the only person competent to safeguard the Interests of the idol, his
possession of the dedicated property' is the possession of the idol whose sevait he is,
and no dealing of his with the property dedicated to the idol could afford the basis of a
claim by him for adverse possession of the property against' the idol. No shebait can,
~O 16r1g as he continues to be thesevait. ~ver claim adverse possession against the
idol. Neither Nagendra nor the appellants who derive their title from the auction-sale
held on 9th December, 1936 could therefore claim to have perfected their title to the
Premises No. 41-A Grey Street by adverse possession. The"second contention of the
appellants also therefore fails. "

18. The further contention urged on behalf of; the appellants in regard to the
disallowance of the sum of Rs 19,'000 by the appeal court could not be and was not
seriously pressed before us and does not require env.conslderatron.

19. The result therefore is that' the appeal fail~ and must stand dismissed with
costs .

.. On Appeal from the Judgment and Decree dated 5th March" 1951 of the High Court of Judicature at Calcutta
(Harries, CJ. and Banerjee, J.) in Appeal from"Original Deaee No. 1'18 of 1950 arising out of the Judgment and
Decree dated 15th June, 1950 of the said High Court in its Ordinary ;Originat Civil Jurtsdictlon in Suit No. 2379 of
1948.

1 (1921) LR 48 IA 143, 1.45, 146

2 24 Calcutta Weekly Notes, p. 1026 at p, 1030

3 60 Calcutta 54 at p. 77

DIK-'Imer: While every effort is made to avoid any mistake ,or omission, this casencte/ ~eadnote/ jUdgmentl act! rulel regulationl clrcularl
notification IS being circulated on the condition and ul"Jderstanqing that the publisher would flot be liable if} any manner by reason of il)ny mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ actl
rvlel regulation/ circular/ notification. All disputes will be sUbj,ct exclusively to jurisdiction of courts, trtbunats and forums at Lucknow only. The .
authenticity of tms text must bt;l verifi~9 rrorn th~ Qrl9jn~1 ~9\1r,.,

195Q.2019. © EBC Publishing Pvt. Ltd., Lucknow.
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regard to it. J wi~,l. not attempt any definition of the TUE
, OF'IOIAl,

word "judg1nent:':\ I will only say this, that 1 an) AS~~~:~.o,
not prepared to s)y that every order on aconteSlteq w.

• HUIA1.1NO.

}.etition is a Jndgm~n t. The line dividing jpUgm()nt.~ APPA.

from orders Inu~t.:,~:bedrawllsomewhere short of this,
Having regard tiiYthe faot that in the case before us ll~
substantial l·ight~·'~f the defendants has been adversel ..~

Hffonted b~J the D.i~lp,fl nuder Appeal, I would i1t)" thn~
it. does not fall '!>n .the judgment. side of the line.
Beyond t.hiA I lil~:ke no further attempt,

Gran! aiu! (h't~t~tOtt~d~, solicitors for appellant.
N.H•.~,

APPELLATE OIVIL.

Ul2:_,
()otoher, 2R.

RANGADAHAN AND OTHERS' (PLA!NTIFfS ANn ·1TH ANI) 5'fH

DEll'E~DANTS),RESPONDENTS.*
Limiiaium. Act (I X of 1H08), arts. 134 and, 144-Hind,u, Law-'.,..

Religio'U;s e'ndowmeut-1',emple-Trustee--Alienation by
trustee J 'noi for. a, oalid Pl"rpose -Su,ii against' al ienee t~

reCOVe1" teml}/'e properi,y, 'more than twelve years after aliena­
tion~B((··)· of liJt1,'itation-1'emple property, whethe1' lJeste~

'in idol or irustee-r-Truetee, mere jltlanagP1·---Adve;l{f8

P09,QP'9.9iO/))"

Where u. trustee of a Hindu temple improperly ulienated
temple property and a snit was instituted : by a .sucoeeding
tl"ustee to recover the property from the alienee more thaI;
twelve yeurs Irom the date of the alienation"

Held, that, ill the case of a Hindu tpnlple, its prop~rty vested
in the idol and the trustee 'wasonly n mnnngE-l' for the t.iJuP. being 0;

thJlt the trustee could Hot c()nv~~' H valid title to the transferee',
and therefore article 1~4 of the Limitation Act) 1~08 J did not
n.ppity to u. suit. for recovery of t·he temple property .imprcperly
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RAilA alienated by the trustee ; Sri Vidya, farutki Thirthaswami v.
Rrmoy

11. Baluswami Ayyar (1921) I.L.R.., 44 Mad., 831 (p!,C.)" applied;
RAWG.lD.l8AN. that article 144 of the Act did not apply to a case of

alienation by a trustee, where the alienee derived possession from
the trgjt~J and tll~t consequently the suit was not barred hy
limitation. .

Se'Yi'!'ble.- Whetea person takes possession of temple property,
not derivatively from the trustee but hostilely against the trustee,
article 144 will apply as against the tr1.lstee .and the idol.

API'EAL under clause 15 of the Letters Patent against,
the judgment of MADH'AVAN NAYAR, J., in S~cood Appeal
No. 1230 of 1921 preferred against the decree of J ..T.
OOTTON, District Judge of Coimbatore, in: Appeal Suit,
NQ. 83 of 1921 preferred against the decree of P. G. RAMA

.A.rYAn, PrIncIpal'Distriot Munsi£ qf Erode,~ in Original
Suit No. 713 of,191S.

The plaintiff su~~he present pujari, and trustee
of the suit temple to recover possessionof certain lands,
which were granted to an ancestor of the plaintiff as
the manager for the time being of the suit temple. The
landshad been sold by the first and second defendants
(who were the father and uncle of theplaintiff ~n"d

defendants 6, 7 and 8, respectiveIy) to the third defendant

in1893. 'The plaintiff alleged thftt the lands had been
granted asservice inam toth~ir family for doing pujari I

service ; that the alienation by his father rand the uncle
were not valid and he instituted this suit in 1918. The
District Muusifdismissed the suit 'as 'barred bylimitation.
On appeal, the Subordinate Jndgereversed ..and remanded
the snit, holding that if the plaintiff's family were entitled:'
to a'l1,aneficial interest in the inam, the suit, would not bo
barred by limitation on the authority of~the decisions

in 1¥ Mad., 277, and 10 M.lJ.T., 7B1. r::AftQr rsmaud
the- "~istrict Munsif again dismissed the suit and on
appe~ the District Judge confirmed the decree and
dis$t~sedtheappeal, The lower Appellate Court fo~nd
that/:~the plaintiff was the pujari or trustee of the suit. ~...

.~.
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temple and tb:~t the ~uit property was attached :XAp~~
to the temple. , ~he plaintiff preferred a second appeal, RAI\G:~ASAN.

which was heard-by MADH~VAN N.\YAR, J., who held tijat
the suit was not-barred under article 134, Limitation .A'ct,
and retied on th~'d&cision of tho Privy Council in 44

Madras, 831, reversed the decrees of the lower Courts
and gave a decree to the plaintiff as prayed, subject
to his paying Rs, 1,700 to the third, fourth and fifth
defendants for value of iUlpl'OVements.' The third

de~end.ant preferred thls,LetiJers Patent Appeal.

T. R, Ramachandra 4yyar and N. P. Narasinilu:
A7Jyar for appellant. "

T; M. Eriehnaeuuuni Ayyar for respondents.

JUDGMENT.

DEVADOSS, J.-"This is an appe~nrg~nst the judgrn~Dt OEVA~088, ,1,

Qf ¥4I1fI~VAN NATA-H, IT) givil)g' a decree to ~bO ylai~~iif,

The third defendant has rpreferred this Letters Patent
Appeal. The question for'determination is whether the
suit is barred by article 134 of the Limitation .Arot,
The plaintiff is the trustee of a temple. 'The finding:' is
that the property is the property of the temple. The
contention of Mr. Ramachaudra Ayyar is that the
suit is barred under article 134 inasmuch as the
suit was brought more than twelve years after the
date/of the alienation. Article 134 gives a period of
"twelve years for the racov~ryof posseasion o~ immovable
property conveyed or bequeathed in trust or mort-
gaged and afterwards transferred by the trustee or

, mortgagoee for valuable consideration. The argument
I advanced is that the suit is barred by article 134, if the
: transferor is held to be a trustee, and if he is nota '
'trustee, then the suit is barred by reason of article 144
'of the Limitation Act. The finding that the transferor
is a trustee cannot be challenged now. The simple
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"RAMA question is therefore whether article 134 applies totbe
RXDPl'

1./. case. It was decided in Sri TTid1j'lJ Va1'uthi v.. BalttJ,8wami
RA~GAOARAN. . • "

- A!I.1Jar(~) that a permanent lease of mutf property granted
D~VADOIRJ J. b 1 d f b ld not c ' · t t ·y the lea .0 the mutt con. not create aUJ IU eres In

the property to enure beyond the life of the "grantor and

consequently ar~icle 19(4 of Schedule I of th~ Limitatiou
Aot of 1908, did not apply to a suit, brought b,r tho

succesaor of the grantor for the recovery of the property.
Mr. Rarnachandra A.yyap u-ies to get over this decision
hy contending that the tI'u.D~fel'eA ~;a,~ only ~ lessee aud
tbat he, did not; deny the ttitle of the mutt but only
contended that he \V~~ entitled .to 'he in perpetual pos-

, session of the property being -a permanent lessee.
~fr, AMEF.R AL~ in delivering tjll(~ jUdgnltlnt, of t.heir

J.ordships observed-s- .
(( It' isalso to be re]~.e.ted tlhat,'n, "trustee" in tho ~ense

in whichthe ex pression is used in the English In\\' is nuknowu
in the ginn u F.y~tpm, pure nnr] sirupl«."

\Vith ref~rence to thf' head of a vmutt or Shebait

he observed, ':
""v~l1 no elise was the property conveyed to or \·m~tp(l in him, .

nor is h~'n " trustse' in the English sense of the term, although
in vie,v~: .of the obligations uno duties resting on him he j~

answer~hip as R trustee. in rho genera I sense for mulnrlmiuisbra-
t,ion,lf ~t . :

In""~le case of a religious insbitntion the:; property is
vestecr'~ the idol Rn1 the trustee is only a manager for
the ti"J1~ being. In the cage of a mutt. thehead of the
mutt f?~r. the time being is entitled to use t,~c income of
the 11litt property subject to the maintenance of tho
'I'harnbjrans and' the ascetics attached tri. the mut.t.
In th~"" case of a trustee of ntelnpleJ he is HOt.

entitlAd,to use ·nny portion of the income for himself,

In the·~RS8 of a wakf if tha rlssd of nust IDllkps pl'ovia

sion £<;1' the maintenance of the Muthavalli or· the
trustee for the time being, hr- ma~r use th~; income for

(1):(1921) J.L,R •• 4-4Mad " 83J (P,C .).
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himself as allowed by the deed of trust, but in. the case :~~~Ay

of Hindu religious institutions no trustee of ~ny institu- RANG~~ASAN..
tion is entitled tl) use an{y portion of the income fpr l>"V~8, .J.

himself: if the property is vested in the idol. The
rlecision in 44 Madras ,cannot he said to apply only to
cases of leases. 'I'he remarks of their Lordships apply
to cases of all al ienations. of pro party 0 A, permanent
lease is as much an alienation as a sale. The Inert) {act
that rent is payable by the permanent lessee does not
make a permanent lease any the less an alienation than

a Hale. [las tho trustee of :t religious institutiou the
[tight to alienate the kudivaram interest in the temple
property P Can it be said, if he let.R into possession
tenants 80 :'L~ to euabl~them to acquire occupancy
rights, that he d008 not, alienate the kudivaram interest P
'I'he mere fact that the tenants pay the melvaram to tl,le
temple cannot convert the transfeL~' ilhe ·ku<1ival'aJn
into anything less than an alienation of it. A trustee
therefore cannot con vey a 'valid title to the transferee

and there!Ql'~ ardcle, t 94 does not apply to, a SUIt tor
the recove-ry of the templeproperty improperly alienated
by the' trustee.. 1.'he case in1'371.[J!JIlY!lfl. Pandaram -v,
iW"ahan/.'Jnltd ilfustharJ,!uI. ol1aj'flcaya7'(1) has no application

to the present case. Tnfhat, case the property was
vested in the trustees and'it. was sold in execution of
a decree, It was held tlhat the suit wa.s r barred by
article 144. In that case it was distinctly found that
the property was vested in the person against whom

6h~ deOl~~e w~~ Obi~\11ed ~.tid hhe pl'o~ertIY being vested
in him he could b.y transfer give a title to the vendee
and if the transaction is not set aside within 12 years
t'~e vendee gets a good t.itle, The case in J<UPPu8'wanti
Mv.dal1:ar v, Samia Pillatl2) does not touch the point
under discussion. There :the holder of a religious office
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&A:\IA was dismissed from the office, but he continued to be in
RXDOY ,

'IJ. possession of the property for more than 12: years after
.NGADASA~. hi di ,. 1 d . b he suer h ld b-'-.' IS. lsmlssa an '" a suit . y t e RUCQessor was .~ to e
DEVAOOSS, J. b d Th i. d" he. darre . e property was veste in t e,: person an.

he held the office for the time being and when he was
dismissed from Lhe office bisposseeeion became adverse
to hin gUOl.H~9gOll Qud thg HUOCaggol' not ha,,'ing Au.~(i
within 1'2 years his suit was barred. '

'I'here were a few' cases which !pay be Ba.id tJO support
the contentiou vof Mr. Ramachsndra .Ayyar that au
invalid.ulienatiou of trust property" should pe set aside
within."] 2 years. and, if not so set aside.. the vendee

under.~he illvalid sale gets R. good title. 'I'he decision
in an~~?,aS(J.mba:nda Pandora San1i:adhi v.·Vell£ Panda­
ra'll,,(i)~~nd Damodar Da8 v, LakhanDlt8(J) supports this

view.··.;'~n Gnana ~a.nda Pandara San~adhi v, Ve,lu
. "

Pandar~'}n(l), the hereditary managers of ~he property
with :,!·hich a religious foundation was endowed had
purpo~ted tlO sell and assign the management and lands
of tb~,'endowment to the representative of another
institu·'ion. It waa held that the possession delivered
to the 1;~pllI'chaJse~~ was adverse to the vendors, and after
12 years, the successor of the vendor c0111rl',: not recover
possession 'of the property conveyed.

1'heir Lords41psobserved at page 279,

"'There is no, proof of any custom in this case, and couse­
quently these deeds of sale are void and.. did not give any title
to the purohaaers, 'I'he title remained in Chockalinga and
Nataraja and the possession which was taken by the purchaser
was ad verse to them. . . . "

" Their Lordships are of opinion that there is no distinc­
tion between tlle"office and the property of the endowment.
The one is attached to the other, but if there is,'article 1'44 of
the same schedule "is applicable' to the property. 'That bars the
suit after 12 years! adverse pcssessiou."

(1) (1.910) I.L.R.,23 !v[ id., 2i1. (2) (19l0) I.L,R. t'87 Oa,lc., 885.
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In Damodar DaB, v. L(~7chan Das(l), the ~rivy Council RR:pM:
y

held that where two chelas divided two instibutions tand v.
• '. . RA~G:\DASAN,

the propertv among themselves ODe chela could-not ....
IJ - .- S' DF:VAP08S, J.

recoves the property on the death of the other. ir

ARTHUR. ,rILS~N, who delivered the judgment, of their
Lordships, observed at page e94,

" It follows from this that the learned JUdg~s were further
right in holding that from the date of the 'dJ0.arna""a:. the
possession of the junior chela, by virtue of the terms of .that
ekrarnam'L was adverse, to the right of the idol and of the
senior chela, as representing that idol, and that therefore t,he
previous suit. was barred byIimitation,' I

'rhere IS no discusslon 10 Vulya Vl1ruIJ11' Tlt1.rtll.a."iuxl/ni
v, Ba,luswarni ,Ayya'r(2) of the decisions in G~,ant"

San~fJanda Pandara San~adhi v, Velu PUnda7'am(3)'and
in Damodara 1)a,Q v,, Lekhan Da.,;(l). In view of their
Lordships' dscision in &ri Vii.ya Valr'UthiThirtkus~~anli

v. Balueuami A?/yar(2), the deci~inthe former eases
cannot be considered to be good law, The principle
und erlying these decisions seems to be this: that where
the trustee ofe rel igious institution who is only a

mg,nager fop the time ,be;ng,' Alianatea ~ny property
belonging to the trust, he cannot give a valid 'title
to the alienee, for. he himself has no interest in. the
property and the alienee/can only get what'.the manager
himself possesses, namely, of being in posseesion of': the
property. 'The principle of adverse possession would
apply to cases where a person who could as'sert his title
does not assert his ti tle within the period flxed, by .
article 144 of the Limitation Act. Jn the case of a

minor whose property has been improperly luliQUQtgd by
the guardian he' has the right of suit within three years
after his attaining majority. ' The 'legal fiction is that
an idol is a .minor for all time and it has 'to be under

(1) (1910) I.L.R.. 37 Cal(.'., 885.(2) (JQ21) I.L,R., 44 Mad.~ 53J (P.e.),
. (8) (1900) I.L.R., 23 Mad., 277. .

" :

,,': "'. ~~

·<L
, "
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rt;~»;:v perpetual tutelage aud that being.so, it cannot be said
RANG:DA.8AN. that the idol can ever acquire majority, ann a person

--- who acquires title from a trustee of n. temple cannot
DF.V AnCII:Ui, J. '..

acquire any title adverse to the idol, for the idol is all

infan~~' for all time 'and the succeeding trustee could
recover the. property for the 1(101 at any ·tin1f~. Though
the ~ j~hguage has b~An loosely nserl as; if the trustee

occu~~s a positlou ~tlnaal' to t,hat~ of the karunvuo of a
Malah~r tarwarl , or the maunging member of H ';01 nt
Hin{~~~ frnuily, ortht~ guardian of ti, Inill 0 I', .\'et, his
pORitiQ.n is different from that of o,n)" of Ithes«. .1.1, is
oon~~dAd by Mr. Ramachandra Ayyar tliat fl, trustee
canffJienate the property for certain' purposes. In
order ·..~o preserve the trnst or with the sanction of the
Courtbe could alienate the property, but such alienation

is un_~er exce.l).•·tional~culUstauces .,BUt. Where. he
purports to convey the t'itle to the property which is
vested in him the vendee cannot be said to derive title
from a.man who could never give a good title to him.
If the vendee buys knowing that the trustee has no right
to convey title to the propert.y which is vested in the
idol, he cannot ~et up article 144 in answer to H suit by
the trustee for the r-covery of t.he property. HiR
possession i~ that of the tru ..stee RQd a trustee's poases­
sioncan never he adverse to the :irlol. NQ doubt if a
lJ~r~on t(lk6~ poeeession of the :immornbls prop@rty
belonging to a temple and keeps the trustee and the
perAons connected with the temple out 6£ possession
and is able to assert such possession adveraely to the
trust for over 12 years, he could acquire 'a valid title
nuder section 28 of thE' Limitation Act.' But ~bere

such person .acquires possession from the manager, his
possession can only be with the consent of, the trustee
for the time being Rod therefore his possession can

n~VA!' b8~O.l'n~ n.d\'~l'~~ ta the t~(np]e. The, observation

www.vadaprativada.in

www.vadaprativada.in



~cccc®
LQ1UJill
Truer,?rint

M

.....

see Online Web Edition, Copyright © 2019
Page 9 Monday, Al)Qust 5,2019
Printed For: Mr, Nachiketa Joshi
sec Online Web Edition: http://www,scccnline~com

TruePrintTM source: ILR (Madras)

VOIJ. XLIXl ~~ADRAS SERIES

of one' of us in Jagyct liaoBahadur Gall"U v, Goha?' B'ibi(l), ::::y
apply to the present case; f).

• - RANGADA.8A~.

" If the properties are trust properties, aUJ person claiming -
£r ." t"t1 'f' 4-1-.. DEVADOBS J.om a trustee cannot acqllJl~e a pres~rlptlV~ 1 +~ agftltlt'~ Vf'P. . ,
trust. Whether the document is valid or invalid, it. would-:: not
givo a dght to anybody claiming under that document to ipre-
scribe for a tible agaill'5t the t,'ust ."

MADHAVAN NAYAL:~ .r., held similarly in Lale8lt?n/~-

Jha'rayalla Kullul·aya., v. Raja:m,ma.(2). In a recentca~e

in Gouindo. Iiou: v . ahi~natharnbi Pillai(~). PHI~~IPS,

J., held that a permanent lessee could Dot set up~ the
bar of limitation in a suit for recovery ofpossessiou of
the property by the tl'u,s!ee, .He held that article \134

did. Dot apply to that case. A~ regards the coutentiou

that' article 144 appliedvthe learned Judge" observed :-
"'rhia contention WRS negatived by their Lordships on tho

ground that the idol has uo power to bring a suit except through
the trustee and consequently there ~l. no question of the
suit. being barred unless it eould not have been brought td au
ca rlier 'da tel" - .'

Reliance is placed upon Ralit//,tf,[J Gil' \7. Lat ['lta'nd
A1ai'Wa1~i(4). In that case the Patna High Court held
that the alienation by the 1\lahant did not .give a good

title to the alienee, unless it is proved that the aliena ...
tion was one which could bind the. institutiou. I'll :' tho
course of tb,e [udguient, IJAs, J., observedr-e-

U In tny opinion the true rule is this; where the pl'up~r:ty lA
vested in the juridical person as it was in Dauiodar Das's !'cas('
(37 Galcutta, 88t))· and the.Mabant is only the, representative
and manager of the idol, tlieact of alienation is 'a direct cbal­
lenge upon the titie of the idol j and the idol, or the manager of,
the idol on behalfof the idol, must bring the suit within .12
years from the date of the alienation. But where the title "i~ in
the Mahant or the Shebait, as it was in the two 'other oases to
which I have referred, the act ot alienation is not a challenge
upon the title of 'he idol, though the property may be endowed
property in the s,~'~se that its income has to be approp riated to

(1) (1923) t' ij,~., 521' (529).
(3) (1925) 49 ¥~~J .. 640.

.~

(2) (192~) 21 L.W , 250.
(4) (1922) 67 I.O., 4OJ,
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Ruu. the purp~$es of the endowment, and there is no adverse posses-
BEnny ,

'P. sion RO"J:(jpg as the person making the alienation is alive; and
RANGADASAN, the possejsion of the' defendant becomes adverse to-the plaintiffs
DlCVADOSS~ J. only ,v~~~'a new title has come into existence capable of main­

tainiog t.e suit andwhich has not approved of or acquiesced in
the a1ie,n~ion ," I

Wit~·-du~ respect to the learnedJudge, I .am unable
to follow his reasoning as regards the property vesting
in an idol. Where a manager alienates property belong...

iog to an idol, his act cannot be said to be ~ challenge
on the title of the idol. When the idol is incapable
of asserting it,s will except through its manager, how
can it be said that the manager's act is a challenge on
its title? An' idol, as I have already observed, being
under perpetual tutelage can never assert its will and
therefore the mal1ager or the trustee who alienates its
property cannot by his act be said to challenge the title
of the idol. He 'migh~~ ,-well set up his own title

against the idol, Can any express trustee or manager
of a temple set up his own title against the trust or the
temple? If the : manager cannot set up an adverse
title to the property vested in the idol, can he by his act
allow a person who derives title from him to assert a
title \V hich ho himself could not assert against the
idol. The case of Ra'fll1'"lll' Girv, Lalchand. Marwari(l),
is against the principle of the decision in Sri Vidya
Varuthi Thirtha~/w(t'f}dv. Bal1l8WamiAyya(r(2}~ and there-

fore it cannot be r~He(l upon In support o£ theargument
for the appellant,

In the resnltbhe appeal fails and is dismissed with
costs of first respondent,

w4LLER, J. WALLER, J.-1 agree.
K.B..

(J) (1922) 67 LO., 401. (2) (1921) I.L.B" 44 }hd., sai (P.G.).
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606 SUP~EME COURT CASES ':(1997) 4 see
Government if it is found that the appellant-Board is liable to refund any
excess amount of handlingcharges to therespondents as collected by it from
the respondents during' the relevant period, it will-be bound .to refund the a
'samewithin a period of eightweeks from thedateof decision of the Central
Government with interest at the rate of 12% per annum from the date of
payment of the excess amount-of handling charges by the respondents to the
Board till the actual refund thereof by the Board to the respondent-writ
petitioners. Theappeals are dismissed accordingly withno orderas to costs
in the facts and circumstances ofthe case. b

(1997) 4 Supreme Court Cases606

(BEFORE K. RAMASWAMY,K. VENKATASWAMI ANoG.B. PATTANAIK, J1.)
SRIADIVISHESHWARA OF:KASHI

VISHWANATH TEMPLE:VARANASI C
AND OTHERS Appellants;

Versus
STATE OFU.P. AND OTHERS .. ~. Respondents.

I~

CivilAppeals .Nos, 1013-1017 of 1987t , decidedon March:'14, 1997
A. U.R Sri Kasbi Vishwanatha Temple Act, 1983 (29 of 1983)- SSe 4, S, 6, d

16 to 22 - Constitutionality - Held, valid - Act draws a distinction between
religious and secular functions of the Temple - It entrusted to the Board only
secular functions of ,administration and management of the Temple and Temple
Fund which are not essential or integral part of religion - It does not interfere
with freedom of conseience and right to profess, practice and propagate religion
- Act merely changed the management from pandas to :the Board ­
Legislature is competent to regulate such secular fgn(tions - remple is not of e
any religious denomination or section thereof, nor believers of Shaiva form of
worship 'belong to, it denominadon or sect - Hence' as Shaivites they cannot
claim their exclusive right to worship and to manage' the Temple including tbe
right to llc@ive o~erlngJ given bythe pilgriIDI to Lord ShivI, to p@rform' pooja
(rituals) and ceremonies in accordance with prevailing customs and usages in
the Temple handed down from centuries - Absence of provision for nomination
of pandas as members of the Board not violative of their rights under Arts. 2S
and 26 - Pandas' jight to livelihood under Art. 21 not affected - If found
suitable they can' ~ appointed as archaka/priest by the Board - Right to
receive offerings ,beingIncidentalto and coupled with duty to render service on
abolition of service~n customary basis also extinguished and as such that does
not amount to .(iprivation I of right to livelihood of the pre-existing
pandas/arehakas ..· ..~' Act also not ultra vires on ground of 'conferment of g
unguided discretib~ry power,on the Board - SSe ~, 6, 20(1) 'and (2), 22(2),
23(2)(b), 24(2) and ~~S(8)'cannOJ be read down .
Held: . ..·.:r .

The Act does ri~ suffer from any invalidity except to the extent' indIcated in the
judgment. " t~ (Para45)

;W: ,il

t From the J\)dgment,and Order daJed 28·10·1986 of the Ana\labad HIgh Court m C.M.W.Ps.
Nos 6916,691Salld1792 of 198~

h
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SRIAPI VIS~ESHWARA OFKASHI VISHWANATH rrEMPLE v. STATE OFu.~ 607

The Act itself has demarcated and drawn distinction between secular part and
religious parts of~~he 'activities in the Temple; the latter have been entrusted to the

a competent priests well versed in the performance of rituals and ceremonies and
5eryi'Q~ iI',orgini to HinduShastras, customs, usases and practices as app1icabl~

and prevailing in the Temple. The secular part has. been entrusted to the Board,
Executive Committee and ChiefExecutive Officer etc.appointed as per theAct.The
Act ensures and' enjoins the Board, the Executive Committee and the Chief
Executive Officer assisted by'all the staff, to ensure due and proper performance of
worship, services, rituals andceremonies, daily or periodical, general or special, of

b Sri Kashi Vishwanath and'other deities in the Temple in accordance with Hindu
Shastras, scripture's and usages. The Act does not invest the Government with any
power to interfere with the religious part of, managem~nt or day-to-day
administration of the Templeor its endowments. The Government kept its control
onlyon the secular sideas the Temple is oneof the important Hindu Temples in the
State of U.~ and in Bharat, Properties and endowments vest in the deity, Lord Shri
Vishwanath. The management of the Temple by mahant/panda/archaka is not their

c property. The Act has merely changed the management from p~dM to th~ BOllrd.
Only the right of management in the pandas has been extinguished from the
appointed day and placed in the Board for betterand proper management. It is not
vested in the State not the Stateacquired it for itself In other words, the affairs of
LordShriVishwanath Temple by pandas/mahant havebecome extinct and the Board
has assumed the 'management. This entrustment of management cannot be said to
constitute acquisition of the property or extinguishment of right to property. In the

d light of the above, there is' need to give restrictive interpretation to the word
"religious faith" and "religion"so as to allow the pandas to manage the Temple both
on temporal pananddeny them thesecular partof themanagement of theTemple.

(Paras 39,21 and40)
Pannalal Bansilal Pitti v. State of A.R, (1996) 2 see 498; Sri Sri Sri Lakshamana

Ypt~n4rulu v. State of A.R, (1996) 8 sec7q5; A.S. Narayana Deekshitulu v. State of
A.R, (1996) 9 sec 548, distinguished
Every Hindu whether a 'believer of Shaiva.forrn of worship or of panchrama

form of worship, has a right:ofentry into the Hindu Temple and worship the deity.
Therefore, the Hindu believers of Shaivaform of worship arenot denominational
worshippers. Theyare partpf the Hindu religious form of worship. The Act protects
the right to perform worship, rituals or ceremonies .in accordance with established
customs and practices. Every'Hindu hasrightto entertheTemple, touchtheLingaof
LordSri Vishwanath and himself perform the pooja.The Stateis required. underthe
Act to protect the religious practices of the Hindu form of worship of Lord
Vishwanath, be it in any form, in accordance with Hindu Shastras, the customs or
usages obtained in the Temple. It is not restricted to any particular denomination or
sect. Believers of Shaiva formof worship are not a denominational sector a section
of Hindus but they are Hindus as such. They M~ ~fttitled (0 the protection und~r
Articles 25 and 26 of the' Constitution. However, they are',' not entitled to the

g protection, in particular, of clauses (b) and (d) of Article 26 as a religious
denomination in the matter of management, administration and governance of the
temples underthe Act.TheAct, therefore, is not ultravires Articles 25 and26 of the
Constitution. (Paras 32 and33)

The management has been entrusted to the Board consisting of eminent
personalities specified in Section 6 of the Act. The religious management is
entrusted to eminent personalities professing Hindu religion, well versed in religious

h and administrative facets: of v-management and, therefore, the Act does not infringe
the nght~ conferred under Articles 26(b) and (d). The legislature has power to
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608 SUPREME COURT CASES i~(1997) 4 sec
interferewith and regulateproperand efficientmanagement thereof.

(Paras 38 and41)
Tharamel Krishnan v. Guruvayoor Devaswom Managing Commutee, AIR 1978 Ker 6,8, a

distinguished ,
BhuriNathv. Siateof J&K, (19971.,2 sec 745 : IT (1997) 1SC 546, reiledon

The contentionthat someof the personshave customaryand hereditaryrights as
archakasand that the Act extinguishes their rights and so is violative of Articles 25
and 26(b) and (d) of the Constitution, is untenable and devoidof substance. (Para 34)

Pannalal Bansilal Pitti v. State (J/ A.f!, (1996) 2 sec 498; s« Sri Sri Lakshamana b
Yatendrulu v.State ofA.f!, (1996) 8 sec705,/ollowed '

The Act relates to the lndivldual institution, namely, SrI Ka~hi VignWAftAth
Temple at Varanasi with particular referenceto th~ mismanagement etc. by the
selfsame persons. The Committeeappointed by the Government had gone into and
found the need .tor the, legislative interference. As a consequence, it would be
difficult to read down Section 6 to give any direcnon to nominate the members of
the familyor some of'the appellants (pandas)as members, of the Board.On the other
hand, sub-sections (2)<k) and (2)(l) of Section 6 deal with nomination of eminent c
Hindu scholars or local eminent persons having good knowledge and experience in
the management and administration of the affairs of the Temple and in worship,
service, rituals Of observance, these personsare thereinmade eligible. It is for the
appropriate Governmentto considerwhetheror not any of them would be eligible to
be considered for nomination as one of the eight non-official membersof the Board
at the relevanttime.'''t' , (Para35) d

While contendiag that some' of the mahants were prevented from performing
pooja, the appellants-had 'not setup their case that as pandas/archakas/priests, they
were preventedfrom-performing duties in rendering rituals/ceremonies, services etc.
They staked their ,c~~ms as mahants which claims have already been negatived.
Interim direction "w~ given by the Supreme Court not to. prevent them from
performing pooja ,a&.~devotees. Therefore, that directionIs made absolute and they
will not be prevented: from performing pooja asdevotees. Section 22 takes care of e
any service beingr~Adered· as archaka (priest). "Archaka" has been defined in
Section 4(2) to me~' any person who performs or conducts any worship, service,
rituals in the 'Iemplejnd includesa pujari,if he wasdoing the same on the appointed
date. By its neces~aty implication, if any of the appellants is found to be of good
character, possessed:'iPf the requisite qualification and experience etc. he/they may
continueasarchakalpriest and may be appointed by theB,oard.: (Para 42)

The further co~ention of deprivation 01 right to HveUhood': guaranteed by
Article 21 of the Canstitution is devoid of any force. In view of the settled legal
position that the legislature is empowered to enact the law regulating the secular
aspect of the mana~~ent of the, Temple or the religious institution: or endowment,
panda/archaka (priest), by whatevername called, is not integral pad of the religion
and performs all the' religious tenets or ceremonies in a Temple as servant of the
Temple. They owe' their·existence to an appointment They are [servants of the g
Temple terminable.on the ground of misconduct or unfitness to perform service,
rituals/ceremonies in accordance with Hindu Shastras, customs and practices
prevailingin the Templehandeddown from centuries. On abolition? the right of the
holder of the office or post stands extinguished. It does not vest in the State but is
regulated by the Act. The need.to pay compensation does not ari~e. However, by
operation of Section 22" ilfchaltM or pandM foun~ ;!iiiol; tQ p~rfQrm religious
service (pooja) etc. are regulatedand entitled to be consideredfor appointment and h
to consequential salary. As regardsqualifications of the archaka(priest)/pandalpujari
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or samarchaka at Lord Kashi Vishwanath Temple, there is a greatdeal of unanimity
among Dharmashastris that the pujari at Lord Vishwanath Temple should at least

a have a graduation or equivalent degree with Sanskrit and subjects such as Veda,
Dharmagama, Shaivagarna and Purohitya, Though according to the scholars, it was
not initially prescribed to have" Aupadhik YQgyata (educational qualification) for the
archaka, deval or the samarchaka at Sri Kashi Vishwanath Temple, he should be
proficient InVedocharana, i.e.,' th~ pro~~r incllntAtion, delivery and pronunciation of
Vedic mantras. He shouldpractise Trikaal Sandhya, He should be 'conversant withall
the mantras, srutis and vandanas of Lord Sri Visheshwara. He should also be fully

b trained and conversant in Rudrashtadhyayi. It would appear that Dharmashastras
recommend that the process of selection for the archakas ofKashi Vishwanath
Temple should be undertaken by a committee of traditional Dharmashastris
comprising of a minimum of threerenowned scholars whoshould be empowered to
select the archakas .or samarchakas from the qualifled candidates. As was held in
Narayana Deekshitulu case,perlodical training and continuing education would
improve and augment excellence. (Para42)

C A.S. Narayana Deekshitulu v. Slateof A.R, (1996)9 sec548, reliedOil

The right to receive offerings from the pilgrtms is incidental to the service
tendc!r~d by (he archakQ (priegt). Independent ofserv(Ge. there is:nQ right to receive
offerings from a' pilgrim or the devotee. Therefore» the regulation of rendering
service and prohibition to receive offerings, though may affect the livelihood of a
pre-existing archaka, it being a regulatory measure, it is sequel or consequential to

d the abolition. It is nota vestedrightas suchbut is a rightcoupled withduty to render
service. When the service on.customary basis is abolished, concomitantly right to
receive offerings given by the pilgrims stands extinguished and prohibited and is
vested in the deity, Lord Shiva, It is not an acqulsition of their right but it has only
incidental and consequential effect. Equally, it is notavestedright in the individual
panda/archaka/priest dehors the service. Rights of persons in service as archakas is
not affected; on the other hand, Section 22 is subject to regulation and extends the

e right toearn livelihood guaranteed by Article 21. (Para43)
The furthercontention that the impugned Act is overboard and is vitiated with

vice of discretionary power" ~ithout arty ~u~ervigi6n or guidelines and is ultra vires.
is devoid of any force. TheAct hascarefully formulated different principles, applied
the same in the matterof nomination of the members of the Board, appointment of
the Executive Committee, the staff and properand efficient management of the
Temple. Even the discretionary powers are well within the parameters laid under the
Act. Even assuming that if any action is found to be in excess of the statutory
conferment of the power or wanting in quality that would be an individual case
which may be liable to challenge in an appropriate proceedingand for that reason
the Actcannotbe declared as"ultra vires. (Para44)

The Board, as seen, is composed of 7 officials and 8 non-officials for efficient
management of the Temple. Dr Vibhuti Narain Singh was statutorily inducted by
Section 6(1)(a) as a member and President of the Board. He had disclaimed interest

9 and ib~tijn~Q from taking responsibility or interest in the management of Lord Sri
Visheshwara Temple and endowments thereofand is not taldngany part therein. It
would be for the StateGovernment to causea noticeissued to him seekingwhether
he is willing to takekeenand active interest in the management and maintenance of
the Temple and its endowments as member and President of the Board. In case he
declines to associate himselfor fails to take part as member and President of the
Board, then the State Government would take steps to have Section 6(l)(a) so

h amended as to bring intotheBoard anothereminent non-official member and follow
the procedure of election of the President of theBoard.Non-official members of the

. ~~
.~. .
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61 0 SuP~ME COURT CASES ;(1997) 4 Sec

Board should, of necessity, be" eminent persons having dch ~nowledge and
experience in the management and administration of the'affairs of the Temple and
the performance 'of services, rituals or religious observances in the Temple without a
creatingany vested interest. It would be voluntary service with religious and pious
devotion, selflessserviceto the societyas responsible memberof thesociety without
any distinction of caste,sect or sub-sect among Hindus. (Para 36)

Equally, the Vice-Chancellor under Section6(1)(J) p~ force is aperson having
good knowledge and-perceptions in the aforementioned disciplines. Equally, the
persons to be nominated underSection 6(1)(1)mustbe eminentHinduscholarswell­
versed in Hindu theology. The Government should always take car~ to ensure that b
the persons nominated under Section 6(1)(k) and (I) are those endowed with the
above qualifications, ~.quality devoted to and zeal for active association with proper
and efficientmanagement of the Temple, its endowments, the Fund and service to
the pilgrims so that-the object of the Act would be 'constantly monltored 'and
effectively implemented, If any infraction in this behalf.is committed by the State
Government in peripdical nomination and if any of 'them does; not fulfil the
requirements, that~w~ld be a matter for anybody to call·in question the same and C
have the samecorrected in an appropriate proceeding. . (Para 37)

In viewof the fit\ding that Lord Sri Vishwanath Temple is not adenominational
temple and Hindus,aj/such are not denomination/section/sect nor the appellants are
denominational wor~hippers, the contention that Sections 6 and 3.,cannot be read
down so as to make.jhe appellants as members of the Board underSection 6 of the
Act, is without any ,~o.rce. Similarly, it is difficult to accede to the-contention that d
Section 6 must be~ read down to include those persons who profess to be
denominational Hin'.u Shaivues practising as members of the Board..Equally,
Sections 20(1) lind i~) cannot QtJ road down so a~ to give wider: pow,r~ \Q th~
"archaka" definedinSection 4(2)t Equally, Sections 22(2~, 23(2)(b), 74(2) and 25(8)
cannot be read QOWIT so as to confer functional and financial responsibilities on the
archaka. . ,. (Para45)

B. Constitution~'of India ~ Preamble and Arts ..~S, 26 - ·Secularism is a e
basic feature of the Consthution

C. Constitijtion of India ...;.. Arts. 25, 26 and 14, 15, 16 & Preamble ­
Freedom of religion. - Object' and scope - Religion - Meaning - Freedom
not absolute - Secular functions can be regulated by legislation - Whether a
function is religious or secular~ One of the' tests to determine "is whether it is
essential and integral part of the religion or not - Wbat constitutes essential
part of religion may be ascertained from doctrines of tbat religion itself -
W9r~ ~n~ phrnse$ ;...- 'Religion' f 'matters of relipolJ' and 'relifOus beliefs or
practice'

Secularism is the basic feature of the Constitution; The Constitution seeks to
establish an egalitar ian social order in which any discrimination, on grounds.of
religion. race, caste, sect or sex alone is violative of equalityenshrined in Articles
14, 15and 16etc. of the Constitution. India is a landof multi-religious faithsand the 9
majority are Hindus; Hinduism is their way of life, belief and faith. Unfortunately,
they are disintegrated on grounds of caste,sub-caste. sect and sub-sect. Unityamong
them is the clarion call of the Constitution. Unity in diversity is the Indian culture
and ethos. The tolerance of all religious faiths, respect for each other's religion are
our ethos. These pave the way and foundation for integration and national unity and
foster respect for each others'religion; religious faith and belief. Integration of
Bharatis, thus, its arch. (Para26) h
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SRIADIVISHESHWARA OF KASHI VISHWANATH TEMPLE v.STATE OF U.P 611

The religious freedom guaranteed by Articles 2S and 26 is intended to be a
guide to a community life and ordain every religion to act according to its cultural
and social demands to establish an egalitarian social order. Articles 2S and 26.
therefore. strike a balance between the rigidity of right to religious beliefand faith
and their intrinsic restrictions in matters of religion, religious beliefs and religious
practices and guaranteed freedom of conscience to commune with his
Cosmos/Creator and realise ... his spiritual self. Sometimes, practices religious or
secular, are inextricabl~ mixed up.This is more particularly so.in regard, to Hindu
religion becauseunderthe provisions of theancient Smriti,human actions frombirth

b to deathand mostof the individual actions fromday-to-day are regarded as religious
in character in one facet or the other. They sometimes claim the religious system or
sanctuary and seek the cloak of constitutional protection guaranteedby Articles 25
and 26. One hinges upon constitutional religious modeland anotherdrametncaily
moreon traditional pointof view. The legitimacy of the truecategories is required to
be adjudged strictly within the parameters of the right of the individual and the
legitimacy of the State for social progress, well-being and reforms, social
intensification and national. unity. Law is a tool of social engineering and an
instrument of social changeevolved by a gradual and continuous process, History
and customs, utility and theacceptedstandards of rightconduct-are the forms which
singly or in combination all be the progress of law. Which of these forces shall
dominate itt any ease d!~et\d§ largely U~Oft the comparAtive im~orumce or vRlue of
the social interest that wilt be, thereby, impaired. There sliall be symmetrical
development with history or custom when history or custom has been the motive

d force or the chief one in giving shape to the existing rules and with logic or
philosophy whenthe motive powerhas beentheirs. Onemust g~t theknowledge just
as the legislature gets it fromexperience and study and reflectionin proof from life
itself. AU secularactivities which may be associatedwithreligion but which do not
relate or constitute an essential part of it may be amenable to State regulations but
whatconstitutes the essential part of religion maybeascertained primarily from the
doctrines of that religion itself according to its tenets. historical background and
change in evolved process etc. The concept of essentiality is not itself a
determinative factor. It is one of the circumstances' to be considered in adjudging
whether the particular matters of religion or religious practices or belief are an
intcgral part of the roligion,··U must be ~'~i~e~ wh;tb~r ~h~ PII~ti~~~ 9f matters are
considered integral by the community itself. Though not conclusive, this is also one
of the facets to be noticed.·The practice in question IS religious in character and
whether it could be regarded as an integra} and essential part of the religion and if
the court findsuponevidenceadduced before it thatit is an integral or essential part
of the religion, Article 2Saccordsprotection to it. Though thep~rformance of certain
duties is part of religion and the person performing the duties is also part of the
religion or religious faith or matters of religion, .. it is required to be carefully
examined and considered tq decide whether it 'IS a matter of ~eJigion or a secular
management bythe State. " (Para28)

State of Rajasthan v. SajJanfpl Panjawat, (1974) 1 sec 5QO; Raitt Biro Kishore Deb v.
State o/Orissa, AIR 1964se 1501 : 30 Cut LT426; S.P. Mttlal v.Unton of India, (1983)
1 sec 51 : AI~ 1983 se t reliedon

Hinduism cannot be defined in terms of Polytheism. or Henotheism or
Monotheism. The- nature of Hindureligion ultimately is MonismlAdvaita. This is in
contradistinction, to Monotheism which means only one God to the exclusion of all
others. Polytheism is a beliefof multiplicity of Gods. On the contrary, Monism is a
spintual belief .of one Ultimate Supreme who manifests Himself as many. This
multiplicity is nqtcontrary to on-dualism. Theprotection of~c1es 25 and26 of the

e
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. ~' ", "
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~el~-be.ing, Le.,a common faith;(2) common organisation;·(3)-~-d~ig~~ti;--b;-~ 9
distinctive name. t (Para23)

Commn, H.R.E. v. Sri Lakshmindra Thirtha Swamiarof SrrShirur Mutt; 1954SCR 1005 :
AIR 1954se 282; Sri Venkataramana Devaruv. State of Mysore, 19S8SCR 895 : AIR
1958se 255, reliedon ,-
A-A~ ....I_,..£ J --....... __ ..;.. ...__~~L£._ ~ • .J =__ ..!_~ ...!..:::._ t !_...L ~L ~
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property in favour of a denominational institution as per reasonable terms on which
the. endowment was created,it cannot be said to have it. It had riotacquiredthe said
right as a result of Article 26 and the practice and the custom prevailing in that
behalf whichobviously is consistent with the termsof the endowment should not be
Ignored. The Act cannotbe treated as illegaland the administration and management
should be given to the, denomination, (Para 23)

Durgah Committee v. SyedHussain Ali, (1962) 1 SCR 383 : ~AIR 1961' SC 1402;
BramchariSidheswarShai v. Stateof W. B., (1995)4$CC646, reliedon

Suggested CaseFinder Se.arch Text (mteralia) : ;~

I coi(25'or. 26) denomination . ]

E. Constitution of India - Art. 26 - 'Denomination or any section thereof'
- A section of a denomination is equally bound by the co~titutional goal and
relevant law' "

The right to establish and maintain institutions for religious and charitable
purposes or to administerproperty of such institutions in accordance with law was
protected only in respect of such religious denomination orany section thereof
which appears to extend help equally to all and religious practice peculiar to such
small or specifiedgroup or section thereofas part of the main religion from which
theygot separated. The denominational sect isalso boundby the constitutional goals
and they too are required tQ abide by law; they are not above law. Law aims at
removalof -the social ills and evils for socialpeace, order,stabilityand progressin an
egalitarian society. ': ;: j (Para 27)

d A.S. Narayana Deekshitulu v.;State of A.R, (996) 9 SC~ 548,reliedon

. .. R·wr/i7637/C
Advocates whoappeared in thiscase:

Dr Rajeev Dhavan, 8.S. Javali and D.V: Sehgal, SeniorAdvocates (L.R. Singh, Ms
Vimla Sinha, .Yatish Mohan, Ms BinuMQhla, R~jit Kumar, Ms Anu Mohla, Ms
Monika Gosain, A.K. Srivastava, R.B. Misra andSunilAmbwani, Advocates, with
them) for theappearing parties.:

Chronologkallist of case« citld
1. (1997) 2 sec 745 : IT (1997) 1se 546,BhuriNathv.StateofJ&K
2. (1996)9 SCeS48, A:S.N~rayana Deekshitulu v, Stateof A.P.
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....

The Judgment oft'~Court wasdelivered by
K. RAMASWA~fY; J.- Thesefive appeals by special leavearise from the

Division BenchJU'tfgment of the Allahabad HighCourt, madeQn 28·10-1986 ~
IneM Wnt Petit.iQI No. 1244'of 1984 and batch. The primary.question is as
to the constitutionality of the Uttar Pradesh Sri Kashi Vishwanath Temple
Act, tQg~ (U.P. Abt No. 20 of 1983) (for short "the Actn),(made fo~ the
management of thet~ templeof renowned Lord Vishwanath, otherwise known
as sn Adi Vishesbwara Of Kashi, By and large, every Hindu believes that b
without a visit to Kashi for a bath in River Ganges and prayer offered to
Lord Shiva, life isincompleteand meaningless andeveryendeavour is made
to visit Kashi at least once in life. The idol of Lord.Shiva at Varanasi on the
bankof holyRiverGanges is oneof the fiveJyotirlingas In Indiabelieved to
be self-incarnated' (swayam bhuva); other four, viz., (1) Rameshwaram in
Tamil Nadu State; (2) Srisailam on the banks of River Krishna in Andhra
Pradesh; (3) Dwarka in Gujarat State; and (4) Onkar in Madhya Pradeshon C

the bank of River Narmada, ,are believed to be Jyotirlingas according to
Hindu mythology, Hindus believe thin l-orQ :arilbmil i~ the jCreiit9r, LtQrg
Vishnu is the Protector and Lord Shiva is the' Destroyer of evils and the
wicked. Lord Shiva is the cornmonman's God and it is believed that He is
easily accessible by fervent" prayer and fulfils the prayers: of devotees.
Though there are several stories on self-incarnation of linga (idol) at (j
Varanasi, the fact remains that it is very ancient. For the last one thousand
years, Lord Vishwanath/Visheshwara has been pre-eminent Shiva Linga
(idol) at Kashi, the supreme principal deity. According to the mythological
literature, Lord Avimukteshwara (neverforsaken) appears to be the supreme
deity in Kashi since the Guptaages, i.e., 4thcenturyAD tin 12thcenturyAD
Pandit Lakshmi Ohara of 12th century in his "Puranic Mahatmya'~ and e
"TIrtha Vivechana Kanda" ilnd DWldini, the greilt Siin~kri~ S~hQlilr (~th
century) in his "Dasha Kumaracharita" refer to this aspectof the matter.
Mitra Mishra in his book "Tirtha Prakash" has also stated that Lord
Visheshwara and Lord Avimukteshwara appearto be separately locatedas is
spoken in "Linga Purana" quoted by Lakshmi Ohara. The ancient name of
Kashi appears to be U Avimukta", The Lingaof Lord Visheshwara appears to
have been located to north of the sacred well, Jnana Vapz while encircling
the Temple of Avimukteshwara, the shrines of: Dandapani, Taraka and
Mahakaal all of which are-also erected near the Jnana Vapi and Lord
Visheshwara Temple. According toPuranic Mahatmya and Kashi Khanda of
the Skanda Purana, the Jyotirlinga was established by LordShiva himself
when he went into exile to the Mount Mandara during the reign of the 9
legendary King Divodasa, Since Lord Shiva hImself disguised the Linga,
according to Mahatmya Lord Shivanever really left the sacrosanct and
sacred temple. Hence, it became "Avirnukra" (Never Forsaken). This was
also stated by Vaachaspati Mishra in his famous Puranic work, "Tirtha
Chintamani" in 1460 wherein he had stated that "Visheshwara" and
"Avrmukteshwara" were merely two names for the same Jyotirlinga. 17

Narayan Bhatta had similarly mentioned it to be so in Ieth.century in his
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SRIADIVISHESHWARA OF KASHI VISHWANATH TEMPLE v. STATE OF U.P 615
(K. Ramaswamy, J.)

worku7inhalisetuu. According to the litetAtutt,'by 13th to 14th century AD
a andespecially dated 1325 ADthe Temple calledPadameshvara wasexisting

as per "Kashi Ka Itihas", p. 190written by MotiChandra, As statedearlier,
in .due course, Jyotirlinga in the name of Lord Visheshwara gained
popularity and Avimukteshwara Linga was installed inc' a comer of the
temple. EveryHindu believes that Lord Shivais worshipped by the common
man and perhaps for that belief Linga of Lord Sri Visheshwara became

b famous. In the year 1193 AD, when one of the Lieutenants of Mohd. Ghori,
namely, Kutubuddin Eibak completely destroyed Lora S6iva's Temple, the
priest (mahant) concealed' the idol of Lord Vishwanath from being defiled
and.destroyed. The Temple construction was undertaken in a big way in
J5S3 by Raja Todal' Mal, the Finance Mifti§ter of Akbar the Great, the
Mughal Emperor who was then Governor of Jaunpur.The Temple was

c constructed accordingly on a large scale consisting of a central sanctum
(Garba Griha) surrounded by eightmandapas or pavilions. Aurangzeb again
destroyed the Temple of LordShivaio.1669 AD when again the then priest
(rnahant) removed the idol of Lord Shiva so as to prevent it from being
defiled and destroyed. Thereafter, it wasagain restored in the year 1777AD
by Rani AhilyaBai Holkar of M.P. who had built the present Temple and

d instalJed the present deity, Maharaja Ranjit Singh in 1859 AD had got it
renovated. covering thedomewith goldplates weighing 22 tonsof gold.

2. Though it- is claimed that some of the appellants ate the descendants
of Pt. Visheshwar Dayal Tiwari and that the mahant (priest) of the Temple
got it re-erected, it is not necessary for the purpose of this case to dwell 00

the history. Suffice it to state that the management of the Temple was in an
e appalJing condition, Devoted pilgrims when they visited the Temple were

subjected to exploitation at the behest of pandas and the precincts were in
most unhygienic condition. Admittedly. the jewellery of Lord Shiva was
stolen whichnecessitatedconstitution of a Committee which had gone into
and recommet¥Jed to the Government to take steps for proper management
thereof. Theth~ft that took place in the midnight of 4-1-1983-5-1-1983, 14
years from no.\V, haa become a cause of concernto all the Hindus and the
residents of \(af.;inasi, in particular for protection and propermanagement of
the Temple. Itpecame necessary to take effecttvc 8tCP8 to provide effi,ient
administration ~:and properarrangements for orderly visit~':-and prayerby the
devotees thr6ti~ing dailythe precincts of the-Temple in minions coming
from every no~k and comer of the country and abroad, On the basis of the

g recommendation of 'the saidCommittee dated14..1-1983, an Ordinance titled
uU.P. Sri Kashivishwanath Temple Ordinance, 1983" was promulgated by
the Governor '·of the State of Uttar Pradesh on 24..1..1983 whereby the.
management. arid control of the said Temple was taken over from. the
rnahants and pandas (priests). On 28-1..1983, the Government issued a
Notification specifying the "Appointed Date" under the Ordinance to be

h 28-1-1983 and another Ordinance No.9 of 1983, namely, U.P. Sri Kashi
Vishwanath Temple (Second) Ordinance, 1983 was issuedsincethe first one
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616 SUPaEMECOURTCASES} (1997) 4 see
was to expire on.16-3-1983. by operation of proviso to Article 213 of the
Constitution. The Government issued another Ordinance, viz., Ordinance
No. 20 of 1983 on 27-4-1983" which was replaced by the Act"of Parliament. a
The appellants, though initially challenged the Ordinance, pending
proceedings, the U.P. Act No.29 of 1983 came intoforce after receiving the
assent of the President on 12-10-1983 and was notified in the State Gazette
on 13-10-1983.

3. By operation of sub-section (1) of Section I, the Act came into force
w.e.f, 28~1-1983, i.e., on the "appointed date" under the first Ordinance. t)
Before the High Court, the ". Act was assailed by filing a. writ petition,
primarily on the ground that it infringes the appellants' fundamental rights
enshrined in Articles 25(1) and 26(b) and (d) of the Constitution. One of the
learnedJudges of the Bench had held that though the Temple of Sri Kashi
Vishwanath was and is apublic Temple of the common people, the presiding
deity, i.e.,Lord Vishwanath is, the Lord of all. It isa commonman's Temple C
but it is a denominational temple of Shaivites of Hindu community, Another
learned Judge held that it is not a denominational. one. However, both the
learned Judgesheld that the legislature was competent to enact the law for
management of the Temple along with its properties.Th@ learned Judge~
gave directions to consider taking in some of the representatives of the
appellants as members of the Board; they gave other directions which we d
would consider at the appropriate places while: dealing with questions

, separately. The appellants feeling aggrieved by the decision of the High
Court, havefiledthe present appeals. The learned counsel on both sideshave
filed writtenarguments, pursuant to this Court'sdirection dated 13-12-1991.
After a considerable time having been taken while the matter was before
different Benches, it ultimately came up before this Bench' and has been e
heardat length. ·

4. Shri Rajeev Dhavan, .leamed Senior Counsel, contended that Lord
Shiy~ Temple is ii denQmi~iitianiil Templo 9fShuivitv~' .,;Qf whi~h the
appellants are the members, They have their exclusive right ~Q worship and
to manage the Temple including the right to receive offerings given by the
pilgrims to Lord .Shiva, to perform pooja (ritUals) and ceremonies in f
accordance with prevailing customs andusages in the Temple handed down
from centuries. The Act interdicts to exercise that right and, interfere with
those rights which are part of their religion. The'Act prevents them from
managing the Temple and its properties which interferes with their right to
profess and practise any religious beliefoffending Articles 25 and 26 of the
Constitution. 9

s. We find no force in ,;the contention. The.preambleof the Act in
unequivocal language, manifests its intention that the Act is ioprovide "for
the proper and better administration of Sri Kashi Vishw~t}4th T~mple At
Varanasi and its endowment and for matters·'connected therewith or
incidental thereto". Sub-section (2) of Section I gives overriding effect to

;. the Act. It envisages that'·the Act "shall have. effect, riotwithstanding h
anything to the contrary contained in any other law fO'r the time being in
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force or custom or use, contract, deed or engagement, judgment, decree or
a order of any court or schemeof management settledby anycourt".

6. Section 5 declares that ownership of the Temple and its endowment
shall vest in the deity of Sri Kashi Vishwanath.. "Temple" has been defined
underSection4(9) which readsas under: ,. :

"4. (9) 'Temple' means, the Temple of ~di Vishweshwara, popularly
known as Sri K~hi Vishwanath Temple, situated in the city of Varanasi
whIch IS used asa place ofpublic religious w6rship, and;'dedicat~ to or for
thebenefit of or used asof right by theHindus, asa place' of public religious
worship of theJyotirlinga and includes all subordinate temples, shrines, sub­
shrines and the ashthan of all other images .and deities, mandaps, wells,
tanks and other necessary structures and land appurtenant thereto and
additions which maybe madethereto aftertheappointed (late;"
7. "Endowment' has been definedbySection 4(5) which reads as under:

" 4. (5) 'endowment' means all properties, moveable or immovable,
belonging fo or given or endowed for the support.or maintenance or
improvement of theTemple or for theperformance of any worship, service,
ritual, ceremony or otherreligious observance in the Temple or any charity
connected tJ1~rewith' and includes the idols installed therein, the premises of
the Temple..~;and gifts of property made or intended to be made for the
Temple or't~e deities installed therein to anyone within tileprecincts of the
Temple;" ...r·t
8. uTemple>fund" has been defined under Section 4(10) to mean the

temple const.itqted under' Section 23 of the Act. Chapter IV deals with
"Property andjAccounts'':- Section 23(1) postulates that there shall be
constitutedaf~nd to be called "Sri Kashi Vishwanath TempleFund" which

e shall be vested,In and administered by the Board and shall consist of the
following, namlly-

U(a) [he income derived from the moveable and immovable
properti.es oftheTemple; ..

(b) the religious offerings made or intended to br made to the deity
of Sri~bShi Vishwanath or anyotherdeityin theTemple;

(c) anycontribution by theStateGovernment eitherby wayof grant
or byway of loan; .

(d) any donation orcharity made by a.person in or for theTemple;
(e) any other gift or contribution made by the public, or local

authorities or institutions;
(j) all fines andpenalties imposed under theAct;'
(g) all recoveries made undertheAct;"

Thus the totality of the endowment and the Terpple Fund:1vests in the Deity,
Sri Kashi Vishwanath. Its management is entrusted to thenoard ot Trostees
(for short, "the Board"). . "

9. Section 4(3) defines "Board" to mean the "Board of Trustees"
h constitutedunder Section6. Sub-section (1) of Section6 postulates that with

effect from the appointed date, the administration and governance of the
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618 SUPREME COURT CASES' ", (1997) 4 see
Temple and its endowments shall vest in a Board called "the Board of
Trustees for Sri Kashi Vishwanath Temple". It shall consist of the members
specified in sub-section(2),namely: ,

"(e) Dr Vibhuti Narain Singh whoshallalsobe thePresident of the
Board; .,

(b) ShriJagadguru Sankaracharya of Sringeri;
(c) Secretary to the Government of Uttarpradeshin theDepartment

.of Cultural Affairs - ex officio; ,
(d) Secretary to theGovernment of UttarPradesh in the Department b

of Finance - ex officio; ~ i
(e) Secretary to theGovernmentof UttarPradesh in theDepartment

of Harijan and Social Welfare - ex officio;

(j) S~retai-y to.. the Government or tJttar I>fadesh in the
Judicial/Legislative Department byrotation if) such manner as may be
prescribed - ex officio; :! C

(g) Director of Cultural Affairs, UttarPradesh - ex officio:
(h) Commissioner. Varanasi Division - ex officio;
(i) DistrictMagistrate, Varanasi --- ex officio:
(i) Vice-Chancellor, Sampumanand Sanskrit Vishwavldyalaya

Varanasi - ex officio;
(k) Two· local eminent persons having good knowledge and d

experience in the management and administration of the affairs of the
Temple and any worship, service, ritual or religious observance made
therein, to be nominated by the StateGovernment; "

(l) Threeeminent Hinduscholars well versed in Hindutheology, to
be nominated by the StateGovernment." ,

Sub-sections (3) to (5) provide as under:
",(3) Wherea member of the Board cannotperform hisdutiesas suchby

reason of the fact thathe isnot a Hindu, the person available next belowhim
in thisbehalfshallbea member of theBoardfor the timebeing.

(4) The Board shall bea body corporate having perpetual succession
andmaysue or besuedby thenameaforesaid.

(5) The constitution of the Board and every change therein shall be
notified bytheStateGovernment.n

10. Thus t the Board consists of 8 non-officials well-versed in the
knowledge and experience in Hindu theology, management and
administration of the Temple; two local officials and five Secretaries having
diverse experience. All these.men of wisdom and experience' are imbued to
infuse in proper, efficient and honest administration and managementof the 9
Temple, endowment and the Temple Fund, the property of the Deity Lord
Vishwanath. '

11. It would, thus, be seen that the ownership of the Temple and its
endowment shall vest in the:Deity of Sri Kashi Vishwanath, the presiding
Deity of the Temple. The management of Temple and the endowment'shall h
vest in the Board to cater to the welfare of the pilgrims, pr~per and better

. ~.:

.,;.

.~
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management of' the Performance of daily and periodical ceremonies and
a rituals. By operation of sub-section (4) of Section 6, the Board shall be a

body corporate'having perpetualsuccession and it may $ue and be sued in
the name of the Board. The tenn of the office; of the Board as specified in
Section7, is 3..~years from the date of the notification of the nomination and
some of the members mentioned in the provisospecifiedIin clauses (a) and
(b) of sub-secti9n {2} shall be life members. Othermem~rs are liable to be

b removed by" ~peration of sub...section (1) of Sectioni 8 following the
procedure prescribed in sub-secrlcn (2) thereof and the decision of the
Government i~that, behalf is final under sub...section (3) and (shall not be
liable to be qu~stioned in any courtof law).' ..

12. By operation of Section 13, the Boardshallbe entitledto takeand be
in possession, 'Of all moveable and immovable properties.. cash, valuables,

C jewellery, recdfds, documents; material objectsand other assetsbelonging to
or fonningpart of the Temple and its endowments, Every person, by
operation of,."s~b-section (2), who has possession, custod~ or control of any
such moveable or immovable property, cash; valuable.ijewellery, record,
document, ma{erial object or other asset, as mentioned .in sub..section (1)
shall, subject to all just exceptions, produce ~nd deliver the same, when '

d required, under the Act, to the ChiefExecutive Officer defined in Section
4(4) to mean the ChiefExecutive Officerappointed underSection16.

13. Chapter III underthe caption "the Temple Establishment", consists
of Sections 16-to 22 and deals in this behalf. Section 16 empowers the State
Government to appoint a Chief Executive Officer for the Temple. His
conditionsof servicemaybe determined by the-State Government from time

e to time under sub-section, (2) thereof. The proviso thereto protects his pre­
existingsalary and otherconditions of service. Section 17(1)enjoins that the
Chief Executive Officer shall be the Principal Executive Officer of the
Temple and, subject to the control of the BQa,~, shall be "responsible for
management of the secularaffairs of the Temple and its endowments". Sub­
section (2) thereofprovides that subject to the provisionsof the Act and the
rules made thereunder, the Chief Executive Officer shall do the following
duties:

U(a) to carry out the decisions and: orders of'the Board and the
Executive Committee in accordance with'the provisions of thisAct;

(b) toarrange forthe proper collection, maintenance and disposal of
the religious offerings in the Temple and to keep a full and proper
account thereof;

(c) to have custody of and make ,suitable arrangement for the
preservation and maintenance of all records, jewelleries, valuables,
moneys, valuable securities and properties o/the temple;

(d) torecord andmaintain theminutes ofproceedings of the Board:
(e) to call for tenders for works or supplies ana to accept tenders,

thevalue or amount whereof does notexceed fivethousand rupees;
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Chairman;

(e) Member ex
officio;
Member­
Secretary.,t

16.Sub-section (3) of Section 19is equally of importance" and it is worth
notingthat whereamember of the Executive Committee cannotperform his
duties as such br reason of the fact that he is not a Hindu, the person,
available next belowhim in this behalf, shall serve- on the Committee. It has
also powerunder.sub..section (4) to co-opt as member, any other suitable g
person, not more.than two in number, for the discharge of its functions.
Under sub-section (5), it shall exercise such power and, perform such
functions as are conferred on it by or under the Act or are assigned to it by
the Board. Under, Section 20, the Chief Executive Officer: is required to
prepare a schedule setting forth the designations, grades.•. and duties of
personsconstituting the establishment of the Temple. If anyrnember of the h
establishment cl~1"s any special right by virtue pf a judg~ent. etc., sub-

. ,·:,i
'~

SUPREME COURT CASES (1997)4 SCC

(j) to exercise control over the employees of the Temple and take
appropriate action.against them incases ofbreach of discipline;

(g) to doall such things as may berequired for thed~e performance a
ofhis duties imposed by orunder this Act." .

14. Section 18.deals with emergency powers of the C~ief Executive
Officer. Under sub-section (1) thereof, the Chief Executive Officer may
direct the execution of any work or the doing of anything, which is not
provided for in the budget' for the year or which is, in his opinion,
immediately necessary and unavoidable "for the preservation:..of the Temple b
or its endowments or for the health, safetyor convenience of the pilgrimsor
worshippers resorting to the: Temple or for the due, performance of the
worship, service, rituals,ceremonies or observances in the Temple and may
furtherdirect that the expenses of the execution of-such workor the doingof
such thing shall be paid out of the Temple Fund". Under sub-section (2), he
is enjoined to forthwith submit the report in that 'behalf together with the c
statement of reasons for such action, to the Board and .the Executive
Committee, The Board shalltake such action, after taking into account the
recommendations of the Executive Committee, as it deemsfit,'

15. Section 19 deals with the constitution of the Executive Committee.
Sub-section (1) thereof adumbrates that the Executive Committee shall \>e
subject to the directions of the Board or the State Government and shall be d
responsible for the superintendence, direction and'control of the affairs of
the Temple. Under sub...section (2) thereof, the Executive Committee shall
consistof thefollowing members, namely-

. "(0) Commissioner-Varanasi Division
(b) DistrictMagistr~tet Varanasi Member;
(c) SeniorSllperintendent of Police, Varanasi Member;
(d) AdministratorlMukhya Nagar Adhikari, Nagar -- Member;

Mahapalika, Varanasi
Members of the Board specified in .Section
6(2)U)
ChiefExecutive Officer

620
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section (2) ot·$ection 20 makes the Chief Executive Officer responsible to
a give effect to, ,,;~uch judgment and decree of a court while preparing the

Schedule, All tqeparticulars mentioned and the: details specified in the said
Scheduleshallbe submitted to the Board which is empowered to make any
change or mQ~ification and after its approval such persons shall be entitled
to the conditions of employment prescribed therein, the details whereofare
not material. Section 21 deals with the Templestaff and their conditions of

b service. Sectio~22 dealswith appointment of archakas, It-reads asunder:
u22. (1~ Every Mchaka attached to or serving in the Temple shall be

responsible-for the proper performance and.conduct of worship, service,
rituals, ceremonies andother religious observances in the Temple and other
general or ~~ial, daily or periodical services connected therewith and the
Board orthe Executive Committee or the ChiefExecutive Officer or any
otheremployee of the Temple shall not interfere with the discharge of the
duties by the archaka as such. ~

(2) Thearchakashallbeentitled to such remuneration forhisservices as
maybeagreed upon between himandtheBoard andfailing suchagreement,
as may bedetenninedin accordance with the-rules made in this behalf and
shall not be entitled to any other, perquisites or emoluments, save as
permittedby.or under this Act." .

1'. Sectlon~4 gives power to the Chief Executive Qfficer to prepare,
within three monthsfrom the appointed date, the scale ofexpenditure in the
Temple and the amounts which should be allotted to the various objects
connected with the Temple .which should be done by operation of sub­
section (2) after consultation with the archakaand also have "due regard to
the requirements of worship or offerings in connection withthe performance

e of the generalor special, daily or periodical services, rituals, ceremonies or
other religious observances according to the. usage or otherwise". The
proposals referred to in sub-section (1). viz., scale of expenditure etc~ shall
be submitted in the prescribed mannerto'the Board.Sub-section (4) bears a
salutaryprovision which envisages that "the Boardshall cause the proposal
to be pUblished in such.manner, as may be ,prescribed, and any person
interested may submit his objections or suggestions within a period of 30
days from the date of publication". Under sub-section (5), after considering
the objections and suggestion, if any, received under sub-section (4), the
Board shall pass such orders, as it thinks fit, on suchproposals, having
regardto the objectsspecified in sub-section (2) and the financial positionof
the Temple. A copy thereof under sub-section (6) shall be published in the

9 prescribed manner. Sub-section (7) gives to the aggrieved person right to
appeal against such an order, which lies to the State Government and the
orderof the State Government in appeal is declared to be final. The result of
the expenditure under sub-section (5)'may be revised from time to time by
operatien of~ub-se~tiQn (ti) iVlQ the plVvi~iQn~ of ~\lQ-~~tiQn~ (1) to (~) 9f
Section 25 shall mutatis mutandis apply to such revisions. By operation of

h sub-section (9) of Section 24, the scale of expenditure' shall be the first
charge on the Temple Fund and save as aforesaid, "shall not be altered".
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Section25 deals with preparation of the budgetof the Temple'for each year;
the details in that respect are enumerated therein. Section 26 deals with
regular accounts to be kept in such form as may be approved by the State a
Government and they shouldcontain such particulars and in such manneras
may be prescribed. UnderSection27, the accounts shal! be auditedannually.
Section 28 provides for imposition of surcharge for dereliction of duties,
Section 29 makes provisions as to acquisition or transferof the property of
the Temple, as to how the. property shall be dealt with: the details thereof are
not necessary, Section 30 deals with prohibition on borrowing of money. b
Section 31 regulatesenteringinto and execution of the contracts.

18. The powers and functions of the Board are detailed in Sections 14
and 15of the Act whichread a.s under: ':

."14. Subject to the provisions of this Act and any rules made
thereunder, it shallbethedutyof theBQard-'

(a) to arrange for the due and proper performance of worship, C

service and rituals, daily or periodical, general or special, of Sri Kashi
Vishwanath and other" deities in the Temple, ceremonies and other
religious observances in accordance with 'the HIndu' Shastras and
scriptures andusage; .

(b) to ensure maintenance of public order, health and morality,
including arrangement for lighting, hygienic conditions' and proper d
standard ofcleanliness in theTemple:

(c): to ensure the: safe custody of the f»nds, cash, valuables,
.jewelleries andotherproperties of theTemple;

(d) to .,make adequate arrangements for the preservation and
management.oftheproperties andsecular affairs of theTemple;

(e) to ensure that the funds of the endowments, are spentaccording e
to the wishes, so farasmaybeknown or ascertained, of thedonors';

if) to provide' facilities fortheproper performance ofworship by the
pilgrims andworshippers: ';:

(g) tomake provision for the convenience and medical relief of
pilgrims and' worshippers;

(h) toqpdenakefor thebenefit of thepilgrims andwprshippers­
(i};the construction of buildings for theiraccommodation:
Hll'the construction of sanitary works:
(Ue the improvement of means ofcommunication;
(i~~ such othermatters as maybe prescribed;

(i) tOfll"bke provision for the payment ofsuitable emoluments to the
salaried staff; , 9

0) to',40 allsuch things as may be incidental and. conducive to the
efficient ,mapagement of the affairs of the Temple and its endowments
andthec'oilvenience of the pilgrims andworshippers.
15. The B5ard shall exercise all such powers, as are necessary for or

incidental to·tl1t performance of its duties andfunctions underthis Act and
in particular sh~l1 have power- h
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(a)10 fix fees for the performance of any worship, service, ritual,

ceremony or religious observance in theTemple;
(b) to call for such information and accounts as may, in its opinion

benecessary forsatisfying itselfthattheTemple and itsendowments are
properly maintained and administered and theif funds are duly
appropriated for thepurposes forwhich th~y existor were founded;

(c) to prohibit within thepremises of the Temple or within such area
belonging to theTemple, as maybe specified in thisbehalf-

(i) sale, possession, use or consumption of any intoxicating
liquor or drug; "

(ii) safe, possession, preparation or consumption of meat or
otherfoodstuffs containing meat; ,

(iii) slaughter, killing, maiming of any animal or bird for any
purpose;

(iv)· gaming with cards, dice, counter, money or other
instruments of gaming; ,
(d) 'to do or direct the doing of such other rhings as may be

prescribed."
19. Section 32 deals: with power of the State Government to cause

cJ inspection to be made in the prescribed manner. Section 33 gives power to
the State Government to issue directions "not'; being inconsistent with the
provisions of this Act" or the rules made thereunder. It shall be the duty of
the Board to comply withsuchdirections. ChapterVI consistsof Sections34
and 35 which deal with penalties for contravention of the directions, the
details whereofare not necessary. Chaptervn consists of;Sections 36 to 47

e under the caption "Miscellaneous", the details whereofare not material for
the purposethoughthey containintegral schemefor effectiveand proper and
better management of the Temple and endowments. From a broad
perspective of the scheme, as explicitfromthe preamble and the abovebuilt­
in operational structure, the object of the Act is to regulate the management
and administration of the Temple and endowments .and the TempleFund for
mattersconnectedtherewith and incidental thereto.

20. According to' the religious literature on Poojn ~uddhutti in Knshi
Visheshwara, most of the traditional mantras are in the Paramparagata
(Lokik tradition) so it does not find place in Dharmashastras, Pooja
Puddhutti as being observedat KashiVisheshwaraTemple are to be found in
four Vedas. Howevena compilation of these mantras arecontainedin Shukla

9 Yajurveda which is a compilation of Yajush Mantras by Rishi Yajnavalkya.
However, there appears to be some controversy as to whether the rituals are
to be performed by touching of the Linga by thedevotee or to prohibit the
worshipper and pooja to be performed by archaka (priest) as per
vedic/shastric paramparar In all Jyotirlingas in the 'country, pooja is
performed by the devotee himself touching the Linga: As a result that

h controversy was referred to Kashi Vidvat Parishad (Kash! Council of
Scholars) ror· resolutionofthe dispute and to nod out whether Loklk
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624 SUPREME COURT CASES (1997)4 see
Paramparawith the tradition Ofoffering prayersto·tpeLinga by touchingthe
Linga or Shastravat Parampara i.e. according to the Dhannashastras is to be
followed in performing poojato Shiva Linga in Lord Visheshwara Temple. a
The Committee recommended Lokik Parampara since it is believed by the
people in popular tradition. Accordingly, by custom andusages Lokik
Parampara being timeless uaage of Hindu Dharma, besides~being flexible
enough to be moulded and ido~ted !eeording to ehanging, time~t Lokik
Parampara, i.e., popularpeople's belief of performing pooja by touchingthe
Linga, which is most ancientof times, is being followed. Accordingly, the b·
Pooja Puddhutti at the Visheshwara Temple is being followed as part of the
great and universal traditions of Hinduism. Accordingly, every devotee is
entitled to enter into Garba Griha, l.e., the sanctum sanctorum and
himselflherself performpooja(ceremonies) andno one is restricted or barred
of the. same..' On the issue of Prokshana of, Lord Visheshwara by
Panchagavya, the.Committee recommended that it .was nor a part of the c
traditional mode of worship of Jyotirlinga and: was not '.~ required. His
Holiness, the Sankaracharya of Kanchi Kamakoti Peetam had also
subscribed to the above view and dire'lted that ithe traditional pooja at
Visheshwara Templeshould be commenced with Mangala Vadya 8;I1d pooja
in accordance with the 'Shodashopachara, The present Pooja Puddhutti
containsthis Shodashopachara. d

21. From this-legal and factual backdrop, the' question is whether the
appellants have an.rfundamental right in the aforesaid. If so, to what extent?
By operation of Section 14, clause (a), it shall be the duty of the Board to
arrange for the du~~and proper performance of worship, service and rituals,
daily or periodical;' general or special, of Sri Kashi Vishwanath and other
deities in the Tefnple, ceremonies and other religious observances in e
accordance with't~ HinduShastras, scriptures andusages. Underclause (j),
the Board is enjQi,~ed to provide facilities for the proper performance 'of
worshipby the'piltnms and worshippers and under clause (J)~ to do all such
things as may be'.:t:ncidental and conducive to the efficient management of
the affairs of the,Te'mple and its endowments and to the convenience of the
pilgrims and worshippers. It would thus be seen that the Act ensures and
enjoins the Board;~he Executive Committee and the Chief Executive Officer
assisted by all theistaff to ensure due and properperformance of worship,
services, ritualsand ceremonies, daily or periodical, general or special, of
Sri Kashi Vishwanath and other deities in the Temple in accordance with
Hindu Shastras, '~criptures and usages. The APt does not invest the
Government with any power to interfere with the religious part of 9
management or day-to-day administration of the Temple or its endowments.

22. UnderSection22, every archaka (priest)attached to or servingin the
Temple' should be responsible for the proper performance and conduct of
worship, service, rituals, ceremonies and other religious observances in the
Temple and other general or special, daily or periodical services connected
therewith. The Board or the Executive Committee or the Chief Executive h
Officer or any other ernplovee of the Temple shall not interfere with the
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QischCU'g~ 9f the reUgiQ\l~:',Q\lti~~ p~rfQrm~Q ~y'th~ ~~h~~ a~ §\l~h ftnQ in
a such capacity in the performance of ceremonies; rituals, services being

observed in accordance with the established custom and usage. It would,
therefore, be seen that the proper performance and conduct of daily or
periodical, general or special rituals, ceremonies, service's etc. to Lord Sri
Vishwanath, the presiding deity of the Temple and other deities in the
Temple is the duty of the priests of the temple and they are required to

b perform them in accordance with Hindu Shastras, scriptures and usages. The
Board should ensure theireffectuation. The Board, Executive Committee or
the Chief Executive OffIcer or any of the officers are prohibited from
interfering withthe performance of religious services or ceremonies etc. The
Act. thus. demarcates the religious functions and men entrusted to priests;
similarly, the secular functions of administration and management of the

c Temple, endowment andTemple Fundare entrusted to thqBoard for proper,
efficient, honest, truthful'administration and management with piety and
devotion to serveLordVisheshwara and thepilgrims and worshippers.

23. The question is whether Sri Kashi Vishwanath Temple is a
denominational Temple and whether the Act interferes; with freedom of
conscience and the right to profess, practise and to propagate religion of

d one's choice and whether the devotees of Lord Vishwanath are members of
religious denomination and shall have the fundamental right to manage its
affairs in the matter of religion guaranteed under Articles 25 and 26 of the
Constitution or to administer theproperties of theTemple in accordance with
law. In the lAw Lexicon by P. Ramanatha Iyer(198', RepdntBeln.) at p, ~ IS,
the author says that "denomination" means a class . or collection of

e individuals called by thesamename; a sect; a class of units; a distinctively
named church or' seer-as clergy of all denominations. The maxim
Denominatio est a digniore means "Denomination is fromthe moreworthy"
(Burrill). "Denominatio fieri debet a dignioribus", another maxim means
"denomination should be deduced from the more worthy," (Wharton s Law
Lexicon). "Denomine proprio non est curandum cum in substantia non
erretur quia nomina mutabilla sunt res autem... immobiles meaning" means
"as to the proper name, it is not to be regarded when one errs not in
substance; because names are changeable, but things: are immutable".
(Bouvier Law' Dictionary; American Encyclopaedia) In Commn, H.R.E. v.
Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt1• the precise. meaning
of the word "denomination" had come up for consideration before the

g Constitution Bench. It was held. following the meaning given in Oxford
Dictionary. that the word'."denomination" means a collection of individuals
or class together under the same name, a religious group, or body having a
common faith and organisation anddesignated bya distinctive name. On the
practices of theMath, the meaning of theconnotation "denomination" in that

h behalf, it was held that each such sectorspecial sectswhich are founded by

1 1954SCR 1005: AIR1954SC282
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626 . SUPREME COURT CASES (1997)4 sec
their organiser generally by namebe called a religious denomination as it is
designated by distinctive name.in many cases. It is the name of the founder
and has common faith and common spiritual organisation. Article 26 a
contemplates not merely a religious denomination but also a section thereof.
Therefore, it was .held that Shirur Muttl was a religiousdenomination
entitled to the protection of 'Article 26. In Durgah Committee v. Syed
Hussain Ali2 another' Constitution Bench considering the ratio laid in Shirur
Mutt ca8e1 explained Sri Venkataramana Devaru casf3 and had laid down
that the words "religious denomination" underArticle26 of the Constitution b
musttake their colourfromthe wordreligion and if t~is be so the expression
religious denomination must also specify three conditions, namely, it must
be (1) a collection ofreligious faith, a system of beli~f which isconducive to
the spiritualwell-being, i.e., a common faith; (2) common organisation; (3) a
designation by a distinctive name. Therein, the endowment to the tomb of
Hazrat Khwaja Moih..ud-din Chishti of Ajmer, under the Khadims Durgah c
Khwaja Saheb Act;,J955 was challenged by the respondents as violative of
their fundamental ~ghts under Articles 25, 26, 19(1)(1) ana (8) of the
Constitution. Thise~ourt had held that Hazrat Khwaja Moin-ud-din Chishti
tomb W~ not Gonn~~d to Muslims alone but belonged to all communities,
i.e., Hindus, KhwaJ¥ and Parsis who visit the tomb-out of devotion for the d
memory of the depaf.ted soul and it is a largecircle of pilgrims who must be
held to be the beneflciary of the endowment made tp the tomb. Considered
from that perspectiy~, it was held that the right to receiveofferings was not
affected or prejudi~d by the Act, though they had a right to worship in
accordance with the~~ faith. Article26 requires to be carefully scrutinised to
extend protectionand it must be confined to such religious practices as are
an essential and integral part of it and no other. The management of the e
properties was in the,' handsof the officers. Article26 does not create rights
in any denomination or a section which it never had. It merely safeguards
and guarantees the continuance of a right which such denomipation or the
section had. If the denomination never had the right to manage property in
favour of a denominational institution as per reasonable termson which the
endowment was created, it cannot be had (sic said) to have it. It had not
acquired the said right as a resultof Article 26 and that the practiceand the
custom prevailing in that behalf: which obviously isconsistent with theterms
of the endowment should not be ignored. TheAct cannotbe treatedas illegal
and the administration and management should be given to the
denomination. Such a claim i~ inconsistent with Article 26. In Bramchari
Sidheswar Shaiv.Stateof~B.4the relevant factswerethat theRamakrishna g
Mission had established educational institutions to which approval and
affiliation were granted by the Government and the University~ The dispute
arose as regards the composition of the Governing Body, viz., whether the

2 (1962)1SCR383 : AIR 1961 SC 1402 ,
3 Sri Venkataramana Devaru v.State-ofMysore, 1958 SCR 895: 41R 1958SC ~S5

4 (1995) 4 SCC 646 ' ;.;
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Government's nominee would be associated on a ~tandard pattern?
a Ramakrishna Mission claimed "minority'' status being a 'denomination. In

that. perspective, this Court while rejecting tht: claim of'the Mission as a
minority institution underArticle30(1), upheld its denominational character
within the meaning of Article 26(a) of the Constitution. It was held that it.
being a denomination wasentitled to administerthe educational institutions.
Therein, the vires of the statute did not come up for consideration in the

b context of the followers of Shri Ramakrishna who are professing the line of
teachings anddoctrines of ShriRamakrishna. The followers wereconsidered
to be a denominational section of the citizens. The ratio therein, therefore,
does not applyto the facts bfthe presentcase. .,'

24. In State of Rajasthan v. Sajjanlal P~njawatS Section 52 of the
Rajannan Public Trust Act was challenged as ultra vires Articles 25 and 26

C offending the denominational right to manage their Jain temple properties,
namely, by the Jain denomination. The management of the Temple of
Rikhabdevji with its properties was vested in the Rulers of Udaipur before
the Constitution of India came into force. The rights which the Jains or any
one of the Jain denomination, namely, Swetamber or Pitamberor both, have

d had in the Temple or ·its management in the pre-Constituti-on period, vested
in the State; they cannot claim right to its management under the Act.
Following the ratio in DurgahCommittee ofAjmer case-, it was held that the
right to acquire any property by religious denomination is different from the
right to manage its own affairs in matters of .religion. The latter is a
fundamental riBqt which cannot 9~ taken ilrway ~y tQ~ l~gi~llt\lr~j th~ fQm&er

e can be regulated by the law which the legislature. can validly enact.
25. The question;therefore, relates to only administration of properties

belonging to the religious group or institution. They are not matters of
religion to which Article 2~ or 26gets attracted; Article26does not protect
the right to management :and they are not entitled to the management. In
Raja Bira Kishore Deb v. State of Orissa6 another Constitution Bench had
held that Section 6 of Sri Jagannath Temple Act, 1954· extinguishes the
hereditary right of the Raja and entrusts secularmanagement of.the Temple
of Lord Jagannath at Purl to the Committee- of which he remains the
Chairman. The superintendence of the Temple ;1 not the property. It carried
no beneficial interest or enjoyment of the property with it. The ,ight waJ1 not
acquired by the State. The whole of the rightto manage. the Temple was

- g extinguishedand in its place another bodyfor 'thepurpose/of administration
ofthe propertiesof the Temple was created. In other words, the affairs of the
functionary are brought to an end and anotherfunctionary had come into
existence in its iplace. Such process cannot' be said to constitute the
acquisition or extinguishmentof office. or the vesting ofthe right in such

h
5 (1974) 1 sec 5.00
6 AIR 1964SC I~Ol : 30 CutLT426
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628 SUPREME COURTCASES " (1997) 4 sec
persons holding that office (emphasis supplied). In that context, it was
contended that the Act interfered with religious affairs of the Temple
offending Article f9(1) of theConstitution. Thecontention wasrejected. The a
contention that it is a denominational Temple was also not accepted, In S.P.
Mittal v. Union of.india7 the Constitution Bench fas to consider whether
Auroville (Emergency' Provisions) Act was violative of Article 26 of the
Constitution. Considering the-speeches and writings of Shri Aurobindo on
religious beliefs, i~' was held that it was not a religious denomination. The
Act was incidentaf to the proper administration. It was not violative of b
Articles 25 and 26'_f the Constitution. . '

26. It would,: ippear from the judgment of the High Court that the
Advocate Generalcontendedtbat the protection of Articles ~5 and 26 was
not available to thifHindus as acommunity but as a denominational sect or
section thereofan. that Hindus are not denominational section. One of the
learned JUdges'in~at background considered the scopeof denomination and C

held that Shaivites 'among Hindus are a denominational section and that,
therefore, they are entitled to the protection of freedom of conscience and to
establish and manage the, religious institution or properties attached to it. It
is a well-settled law that secularism is the basic feature of the Constitution.
The Constitution seeks to establish an egalitarian social order in which' any d
discrimination on. grounds of religion, race, caste, sect or;l sex alone is
violative of equality enshrined in Articles 14, 15 and 16 etc. of the
Constitution. India is a land of multi-religious faiths and the majority are
Hindus; Hinduism is their way of life, belief and faith. Unfortunately, they
are disintegrated on grounds of caste, sub-caste, sect and sub-sect. Unity
among them is the clarion call of the Constitution. .Unity in diversity is the e
Indian culture and ethos. The tolerance of all religious faiths, respect for
each other's religion are our ethos. Thesepave the way and foundation for
integration and national unity and foster respect for each others' religion;
religious faith,and belief. Integration of Bharat is, thus, its arch. Article
15(2), therefore, lays emphasis in that behalf tbat no citizen shall, 'on
grounds only of religion, race, caste, ~ect, place of birth or any of them be
subjected to any disability, liability, restriction or conditions with respect to
access to shops, public restaurants, hotels, places of public entertainment or
the use of wells, tanks,bathsand places of public resorts maintained wholly
or partly out of State fund.'. or dedicated to the use of general public.
Congregation and assimilation of all sections of the society, in particular in
place of worship generates feeling of amity assured in thePreamble and 9
fosters fraternity for social cohesion, harmony and integration. Thus, the
Constitution lays seedbed to integrate.the people transcending various
religious, regional, linguistic, sectional' diversities, castes; sects and/or
divisive actions or acts. Integration of all sections belonging to different
castes, sub-eastes. ~~t~ and ~ub-~ect~ or ~e6ple professing ,different

h

7 (1983) 1sec 51 : AIR 1983 SC 1
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religious faiths transcending the diversity of religious beliefs. Apart from
a communion of the .indiviqual with his perceived cosmos or divinity, the

primary aim of all religious faiths is to inculcate the feeling of oneness
~mgng illl pegple, \Q imbibe the ggod gf Chit reli~iQn or th~t (lith tel~he5; to
get rid of unfounded or superstitious beliefs and to make a person self­
disciplined. Every right carries with it the co-relative duty. Article 51-A of
the Constitution enjoins every citizen to abjure violence; to cultivate the

b spirit of tolerance, reformand enquiry, in other words, rational thinking and
to distinguish between good and bad; to discard bad and viciousness and to
imbibe good and to improve the faculty of constructive-thinking. So, all
religions are equally entitled to constitutional protection under Articles 25
and 26. .. i

27. The right to establish and maintain institutions for religious and
C charitable purposes or to administer property of such institutions in

accordance with law was protected only in respect of such religious
denomination or any sectionthereofwhichappears to extend help equally to
all and religious practicepeculiarto such smallor specified groupor section
thereof as part of the main religion from which they g9t separated. The
denominational sect is also bound by the constitutional goals and they too

d are requiredto abide' by law; they are not abovelaw. Law aims at removalof
the social ills and evils for social peace, order, 'stability and progress in an
egalitariansociety. In A,S. Narayana Deekshitulu v, State of A.R8 a Bench of
this Court (to which one of us, K, Ramaswamy, J., .was a member)
considered in extenso the entire case-law in t)l<; context Qfabolition of the.

e hereditary rights-ofarchakas and mathadipatis (trustees) ~d of the attached
right to share. in the offerings! ~late ~oIIe~tions ete, an9 Ill'l'ointment of
Executive Officer to religious institution andendowment under the A.P.
Charitable and HinduReligious Institutions and Endowments Act, 1987(for
short "the A.~ Act"). There is a difference between secularism and
secularisation. Secularisation essentially is a process of decline in religious
activity, belief, ways of thinking and in restructuring the institution. Though
secularism is a political ideology andstrictlymay not accept any religion as
the basis of State action or as the criterion of dealing with citizens, the
Constitution of: India seeks to synthesise religion, religious practice or
matters of religion and secularism. In secularising the matters of. religion
which are nor-essentially and integrally parts of religion, secularism,

g tb~refor~, ~o,tis.eiously denoun~s ,all ,forms of gu~ematurl1igm or
superstitious beliefs or actions and acts which are not essentially or
integrally matters of religion or religious belief or faith or religious
practices. In ".other words, non-religious or anti-religious practices are
antithesis to seculazism which seeks to contribute in some 'degree.. to the
processof secularisation of the matters of religion or religious practices. For

h :"~'
....
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.' Iinstance, untouchahility was believed to be a part of Hindu religious belief.

But human rights,.'tl~nounce i~ and Article 17 of the Constitution of India
abolished it and it~::'practice inany form is a constitutional crime punishable a
under Civil RightsProtectionAct. Article 15(2) and other allied provisions
achievethe purpos~ of Article17.i,

28. The religio~s freedom guaranteed by Articles 25 and 26, therefore, is
intended to be a guide to a community life and ordain every religion to act
according to its cultural and socialdemands to establish an egalitarian social
order. Articles 25 and 26, therefore, strike a balancebetweenthe rigidity of b
right to religious belief and faith and their intrinsic restrictions in matters of
religion, fCiIigioll5 J1CiliCifs and religious practicos and guarameed freedom Of
conscience to commune with his Cosmos/Creatorand realise his spiritual
self. Sometimes, practices religious or secular, 'are .inextricably mixed
up. This is more particularly so in regardto Hindureligion becauseunder the
provisions of the ancientSrnriri, human actions from birth to death and most C

of the individual actions from day-to-day are regarded as religious in
character in one facet or the. other. They sometimes claim:the religious
system or sanctuary and seek the cloak of constitutional protection
guaranteed by Articles25 and 26. One hinges upon constitutional religious
model and another diametrically more on traditional point ~of view. The d
legitimacy of the truecategories is required to beadjudged strictlywithinthe
p6lri&metell gfthe right of 'he oingividu~I ilnQ the legitima~y of the State for
social progress, well...being and reforms. social inrenslfication and national
unity.Law is a tool of social engineering and an instrument of-social change
evolved by a gradual and continuous process. As Benjamin Cardozohas put
it in his Judicial Process, life is not logic but experience: History and e
customs, utility and the accepted standards of right conduct"are the forms
which singly or in combination all be the progressof law. Which of these
forces shall dominate in any case depends largely upon the comparative
importance or value of the social interest that will be, thereby, impaired.
There shall be symmetrical 'development with history or custom when
history or custom has been the motive force or the chief one in giving shape f
to the lixisting rules and with lOgic or philosophy when the motive power has
been theirs. One must get the-knowledge just as the legislature gets it from
experience and study and reflection in proof from life itself. All secular
activities which may be associated with religion but which do not relate or
constitute an essential part of it maybe amenable to State regulations but
what constitutes the essential part of religion may be ascertained primarily g
from the doctrines of that religion itself according to its tenets, historical
background and change in evolved process etc. Theconceptoftessentiality is
not itself a determinative factor. It is one of the circumstances to· be
considered in adjudging whether the particular matters of religion or
religious practices ·or belief are an integral part of the religion. It must be
decided whether the practices or matters are considered integral by the h

community it§~lf. Th~ugh notreonelu~ive, tfti~ i~ AI~o on~ of the fAcets to~ .
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noticed. The practice in question is religious in character and whether it
a could be regarded as an integral and essential part of the religion and if the

court finds upon evidence adduced before it that it is an integral or essential
part of the religion, Article 25' accords protection to it. Though the
performance of, certain duties is part of religion and the Person performing

the duties is also part of the' religion Qf religious!faith or matters of religion,
it is required to be carefully examined and considered to decide whether it is

b a matter of religion or a secular management' by the State. Whether the
traditional practices are matters of religion or integral and essential part of
the religion and religious: practice protected by Articles ¥-5 and 26 is the
question. And whether hereditary archaka is an essential arid integral part of
the Hindu religion is the crucial question.

29. Justice B.K. Mukherjee in his Tagore Law Lectures.on Hindu Law of
C Religiousand Charitable Trustat p. 1 observed: ;' .

"The popular Hindu religion of modem times is not the same as the
religion of the Vedas thouSh the latter are ~tin held to be the ultimate
source and authority of all that is held sacred by the Hindus. In course of
its development the Hindu religion did undergo several changes, which
reacted on the social system and introduced corresponding changes in
the social and religious institution. But whatever changes were brought
about by time -and it cannot be disputed that they were sometimes of a
revolutionary character - the fundamental moral andreligious ideas of
the Hindus' :which lie at the root of their religious and charitable
institutions remained substantially the same; and the system that we see
around us' can be said to be an evolutionary product; of the spirit and
genius of the people passing through different phases' of their cultural
development."

30. Hinduis!n eMiliO!, be d~fit\~d in terms 61 Polytheism or Henotheism
or Monotheism.:::fhe nature of Hindu religion ultimately isMonism/Advaita.
This is in contradistinction to Monotheism which means only one God to the
exclusion of aJ~;Pthers. Polytheism is a belief of multiplicity of Gods. On the
contrary, Moni~ is a spiritual belief of one Ultimate Supreme who
manifests Himself as many. This multiplicity isnot contrary to on-dualism.
This is the reaSon why.Hindus start adoring any deity either handed down by
tradition or brotight by a Opru or Swambhuru and seek to attain the Ultimate
Supreme. ' /. .

31. The pr.~tectiQn of?Articles 25 and 26, of the Constitution is not
limited to matters of doctrine. They extend also:'to acts done in furtherance
of religion and, therefore, they contain a 'guarantee I tor rituals and
observances,. ceremonies and modes of worship which are integral parts of
the religion .. In~8eshammal case' on which great reliance was placed and
stress was laid by the counsel on either side, this Court while reiterating the

h

9 Seshammal v.Slate ofT.N., (1972)2 sec11
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632 SUP~MECOURTCASES {(1997) 4 see
importance of performing rituals in temples for the'idol to sustain the faith
of the people, insisted upon the need. for performance of elaborate ritual
ceremonies accompanied by chanting of mantras appropriate to the deity. a
This Court also recognised the place of an archaka and had:held that the
priest would occupy place of importance in the performanceof ceremonial
rituals by a qualified archaka,~who would observe daily discipline imposed
upon him by the Agamas according to tradition, usage and customsobtained
in the temple. Shri P.~ Rao, learnedSeniorCounselalso does'not dispute it.
It was held that Articles 25 arid 26 deal with and protect religious freedom. b
Religion, as used in those articles requires restricted interpretation in
etymological sense.Religion undoubtedly has its basis in a systemof beliefs
which ~re r~8arded by thosewho pr9fess religion' to be coriducive to the
future well-being. It is not merely a doctrine.· It has outward': expression in
acts as well. It is not every aspect of the religion that requiresprotectionof
Articles 25 and 26 nor has.the Constitution provided that every religious C

activity wouldnot be interfered with. Every mundane and humanactivity is
not intended to be protected under the Constitution in the garb of religion.
Articles 25 and 26 'mustbe viewed with pragmatism. By the "very nature of
things it would be extremely difficult, if not impossible, 'to define the
expression "religion" or "matters of religion" or "religious beliefs or
practice", Right to religionguaranteed by Articles25 and 26 ~s not absolute d
or unfettered right to propagatereligion whichis subject to legislation by the
State limitingor regulating everynon-religious activity. The right to observe
and practise rituals and right to manage in matters of religionare protected
under these articles..But right to manage the Temple or endowment is not
integral to religion or religious practice or religion as such which is
,amenable to statutory control: These secular activities are sQbject to State e
regulation but the religion and religious practices which are an integral part
of religion are protected. .It is a well-settled law that •administration,
management and governance. of the religious institution or endowment are
secular activities and the "State could regulate them by appropriate
legislation. This Court upheld theA.~ Act which regulated the management
of the religious institutions and endowments and abolition; of hereditary
rights and the right to receive offerings and plate collections attached to the
~~ , f

32. It would, therefore, be necessary to consider whether the Act
infringes the right of the Hindus who believe in Shaiva form-ofworship. In
A.S. Narayana Deekshitulu c(Jse8 this Court pointed out that in matters of 9
performing pooja, in Shiva Temple, 28 Agamas are applicable whereas in
Vaishnava Temples Panchratna Agama contain elaborate niles regulating
how the Temple would beconstructed, whereat the principaldeity is to be
consecrated, whereat the other idols are to be installed and what would be
the place where the worshippers would stand and worship the deity.
Accordingly, in para 5, it washeld that to integratethe people,all people are h
entitled to participatein all ferms of worship. The only prohibition was as to
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the entry into sanctum sanctorum in which the priest would be entitled to
a enter.The form of worship and absence of prohibition fo~: devotees to enter

the sanctumsanctorum in theTemple has already been pointed out andneeds
no reiteration. ;

33. Thus, it couldbeseen that everyHinduwhethera :believer of Shaiva
form of worshipor of panchratna form of worship, has a .rightof entry into
the Hindu Temple and worship the dc~ty, ~er~fore, til; Hindu ~1i~v~r~ Qf

b Shaiva form of worship, are not denominational worshippers. They are part
of the Hindureligious forril of worship. The A'ctprotectst~e right to perform
worship, rituals or ceremonies in accordance with established customs and
practices. Every.Hindu has right to enter the Temple, touch the Linga of
Lord Sri Vishwanath and himself perform the pooja.Th~ State is required
under the Act to'protectthe religious practices of the Hinduform of worship

C of Lord Visbwanath, be it in any form, in acc~rdance with Hindu Shastras,
the customs or usages obtained in the Temple. It is not restricted to any
particulardenomination or sect.Believers of Shaivaformofwcrship are not
a dehominational sect or 'a section of Hindus but they ate Hindus as such.
Thty are entirIed to the protection under Article~ 25 and 16 of the

d Constitution..However, they are not entitled to: the protection, in particular,
of clauses (b) '~nd (d) of Article26 as a religious denomination in the matter
of managenie~, administration and governance of the <temples under the
Act. The Acd therefore, is not ultra vires Articles 25 and 26 of the
Constitution. :':"'. '

34. It is th.~ contended that abolition of the right to manage the Temple
e as Mahantis-offensive of their right to religious practiceand management of

the Temple. ~i.s controversy is no longerres integra, This Court in Pannalal
BansilalPitt;'\\. State ofA.~10 was to decide the validityof the provisions of
the A.P. Act i~, the matter of abolishing the right of hereditary trustees and
appointment ~f.~he E5{~utiv~ Offi~er and ftOIl~hereditary' trustee.In Sr; Sri
Sri Lakshamana Yatendrulu v. State of A.R11dtis Court: was to decide the
constitutionality of Sections 50 to 55 of the said A.P. Actdealing with action
against erring': Mathadhipati, maintenance of accounts and removal of
Mathadhipati for misconduct and filling up of the resultantvacancies. After
elaborate consideration, the provisions were upheld as valid and
constitutional: Diverse provisions. of the A.~Act, 1987 were upheld. We
need not reiterate them once over and to avoid burdening the judgment, we

9 adopt the reasons given, therein and agree with the same. For the' same
reasons, the need to examine in detail aforequoted provisions is obviated.
Accordingly, we hold that the contention that some of the persons have
cu~t6mary and heredita.ry rights as archakas and. that the Act extingui~h(j5

h
10 (1996) 2 see498
II (1996) 8 sec70S
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their rights and so is violative of Articles 25 and 26(b) and (d) of the
Constitution.is untenableanddevoid of substance.

3S. ObvioU5ly. therefore, it Wil5 Qonten~ed th~l in the ~on:~tit\ltiQn ofthe a
committees or the Board of Trustees the appellants are :,~ntitled to be
nominated as members of the Board. The absence of any provision in the
Act in that behalf is violative'of their rightto be membersof the Board.The
learned Judges of the High.. Court observed the, need to .consider. their
representation. Shri Javali, learned Senior Counsel, sought support in that b
behalf from Pannalal case lOand wasadoptedby ShriDhavan, The A.~ Act
relates to abolition of hereditary right of the founders of the religious
institutionor endowmentor the Board of Trustees. jrhat Act was based upon
the Report of Justice Kondiah Commission and has abolished those rights.
While the validity of the provisions was upheld, the provisions were read
down to indicate that all hereditary trustees need. not be painted with, the
same brush as having committed misconduct or mismanaged the institution C

or endowment. In Pannalal case10 this Court examined the question in detail
and held that if in an individual case a hereditary trustee incurs any
disqualification, an enquiry may be conducted and one of the members of
the family of the foundermay be appointed as a hereditary trustee along with
non-hereditary trustees and as a Chairperson of the Board of Trusteesso that
the institution would be properly maintained and rituals and ceremonies d
conductedas per the custom,usage and practice.In the present case, the Act
relates to the individual institution, namely, Sri KashiVishwanath Templeat
Varanasi with particular reference to the mismanagement etc. by the
selfsame persons. The Committee ~pp<;>int~Q by tb~ QQvernment h~ g9n~

into and.found theneed for the legislativeinterference. As aconsequence, it e
would be difficult to read down Section6 to give any direction to nominate
the members of the family or some of the appellants as members of the
Board. On the other hand, sub-sections (2)(k) and (2)(1) of Section 6 deal
with nominationof eminent Hindu scholarsor local eminent persons having
good knowledge and experience in the management and administration of
the affairsof the Templeand in worship, service,rituals or observance, these
persons are therein, made eligible. It is for the appropriate Government to
consider whether or not any of them would be eligible to be.considered for
nomination as one of the eight non-official members of the Board at the
relevant time. 'j

36. It is seen from mythological literature referred to hereinbefore that
Lord Sri Vishwanath is swayam bhuva (self-incarnated). ~e object of the 9
Act is only to ensure efficient and effective performance of the duties of
services, conduct of worship, daily or periodical, general or; special rituals
services,ceremonies and other religious observances in accordancewith the
Hindu Shastras, customs and practices.by the archakas and equally to
provide hygienic conditions, proper standard· of cleanliness, sanitation,
maintenance of morality, public order and healthy atmosphere; to provide h
benefit to the pilgrims and worshippers of accommodation, sanitary
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conditions therein, proper arrangement '\.I1d facilities for worship,
a performance of' pooja by pilgrims and worshippers. The Board, as seen, is

composed of 7 .officials and 8 non-officials for efficientmanagement of the
Temple. Dr Vibhuti NarainSinghwas statutorily inducted by Section 6(1)(a)
as a member"and President of the Board. We are informed that he had
disclaimedinterestand abstained from takingresponsibility or interest in the
management ,ot Lord 'Sri'Visheshwara Temple"and endowments thereof and

b is llQl t~Jdn'<"ny p'ln'herein, Sin" he -i5 1 no' a party to the present
proceedings," we are not expressing any opinion in that behalf. Suffice it to
state that it would be for the State Government to cause a notice issued to
him seeking. ~hether he'is willing to take keen and active interest in the
managementand maintenance of the Temple and its endowments as member
and Presidentof the Board. In case he declines to associate himself or fails

C to take part a$:~ember and President of the Board,then it would be needless
to mention ',~~t the State Government would take steps to have Section
6(1)(a) so amended as to bring into the Board: another eminent non-official
member and'to'now' the procedure of election of the Presidentof the Board.
In view of the;national importance of LordSri Visheshwara Temple and the
belief and faitlievery Hinduhas in the presiding deity Lord Shiva as well as

rJ in other.deities 'installed therein, itis needlessto reiteratethat the legislarive
object of proper, efficient, effective and sustained management of the
Temple/endowments and'of the Fund of the Temple, constantly requires to
be .effectuated and ensured. Equally, facilities for -the pilgrims and
worshippers for darshan, performance of pooja, rituals, ceremonies etc.
require to be constantly monitored and provided by the Executive

e Committee or the Chief Executive Officer, and the staff under the
supervision of the Board. Consequently, non..official members of the Board '
should, of necessity, be eminent persons having rich -knowledge and
experience in .\he management and administration of: the affairs of the
Templeand the performance of services, rituals or religious observances in

f the Temple without creating any vested interest. It would be voluntary
service with religious and pious devotion, selfless service to the society as
responsible member of the society without any distinction ofcaste, sect or "
sub-sectamongHindus, .,.

37. Equally, the Vice-Chancellor under'Section 6(l)U) per force is a
person having good' knowledge 'and perceptions in the aforementioned

9 disciplines. Equally, the persons to be nominated under Section 6(1)(1).must
be eminent Hindu scholars well-versed in Hindu theology. The Government
should always take care to ensure that the persons nominated under Section
6(l)(k) and (1) are those endowed with the above qualifications, quality
devoted to and zeal for active association with proper and efficient
management of the Temple, its endowments, the-Fund;and service to the

h pilgrims so that the object of the Act would be constantly monitored and
effectivelyimplemented. ,If any infraction in this behalf Is committedby the
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636 SUPREME COURT CASES (1997)4 sec
State Govemmentin periodical nomination and if any of them.does not fulfil
the requirements, that wouldbe a matter for anybody to call in question the
same and have the samecorrected in an appropriateproceedin~.

38. The further contention of Shri RajeevDhavan is that the right 9£the
dengminiltign tc prii~\i~e their f~ith imq mallagy th~ir affairs, .as maranteed
by Articles26(b) and (d), has been erodedand they have beendeprived of it.
The theft of jewellery of Lord Vishwanath is an offenceand a~ law and'order
problem and cannot be made a ruse or a cause to interferewith religious b
rights and management of the religious properties. Interference in that behalf
must be proportionate to the need,namely, preventing recurrenceof thefts or
mismanagement by appropriate actionby law..enfotcing authorities. Even if
there is any mismanagement .of the properties belonging to.the Temple it
should be corrected exercising the power either under Section 92 CPC or
under appropriate existingprovisionin the U.P. Religious Endowments Act.
It would, therefore, be clear that the Act interferes with religiousaffairs and C

management ofthe, properties .. attached to the religious institution guaranteed
by Articles26(b) and (d). He furthercontended that even if i~f is found to be
necessary, the Act must be read down giving the appellant the right to
manage religious affairs and the administration of the properties,
performance of the ceremonies by the pandas (archakas, priests) so as to
preserve the' sanctity of the rights of the worshippers which include, inter rj
alia, the right to management of the properties according to long..standing
usage or customand to receiveofferings givenby the pilgrims, Placementof
the management of the religious affairs and the properties inthe hands'of a
few Hindus will not satisfy the denominational right of the Hindus. He also
contended that pandas af~ not just Shaivites but are .. like' the e
tru~tee~(mi1hant~, They w-e ilfQhW\a~ aB well, Thcy perform poojalceremonics
etc. which is integral to the working of the Temple as a religious institution
- a spiritualand temporal fact of religion- andcannot be relegated to bea

. secular activity. The Act deprives themof the shareof the offerings received
by the archakas withoutcompensation. AsShaivites, the Actinterferes with
their legitimate right to-function as pandas in their denominational character
and also deprive them of their right to livelihoodprotected under Article 21
of the Constitution' as it is integral to the management of the Temple. We
find no force in any of the contentions. It is already held that practice of
religiousfaith according to tenetsof Hindureligion, customand usage stand
protectedby the Act. But the.secularmanagement of the religious affairs in
the 'Iemple i~ a ~e~,\llarpil1, The legi~l"ture has p~wer tg interfere wi~h 'lnd 9
regulate proper and efficient management thereof, This .aspect of the
question has been.'elaborately considered by a three..Judge Bench to which
two of us (K. Ramaswamy and G.B. Pattanaik, II.) were members m-Bhuri
Nath v. State. oj:J&K12. Therein the controversy related to abolition of
Baridars' rights t~ perform pooja and to own the: properties and abolition

. til'

12 (1997)2 sec 745':JT (1997) 1SC S46
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thereof by thel.~mmu and'Kashmir Act of Mata.Sri Vaishno Devi it,1 Jammu.
a Since this Cou~ elaborately discussed the reasons in support of its holding,

the need to reit~~ate themonce over is obviated.
39. The deqcminational status has already been held to be non-existent

and Articles ,2$' and 26 do not protect them. Various regulatory measures
devised under,'f.the Act aim only' at proper and better~management and
administration .~.f the.Temple, endowments and all matters incidental to or

b connected w1t~ the management thereof. TIle Act itself has drawn a
distinction bet;een religious affairs and secular control: Chief Executive
Officer acts. U«der the control and supervision of the guard. The Board,
ExecutiveCommitteeand Chief ExecutiveOfficerhave been entrusted with
the duty to ensure performance of religious services, rituals, ceremonies and
wo-rships in -a&ordance with the Hindu Shastras, customs and practices

C being followed in the Temple etc. The priests are given full freedom to
perform daily or periodical rituals and ceremonies as are in vogue.They are
responsible for proper performance and conductof worship, service, rituals,
ceremonies and other religious observances in the Temple and other general
or special, daily or periodical services connected therewith, Obviously, the

d legislaturebeing aware of the powerunderSection 92CPC etc. to frame the
scheme, appears to have felt it expedient in the interest'of the institution
i~~elf Wl~ hii~ l~en legialaUve measure 10 rexulale it. by employing non
obstante clause in relevantprovisions in the Act, The legislature, therefore,
having undoubted power bas stepped in and made the Act as a permanent
measure to prevent mismanagement and to improve hygienic and sanitary

e conditions prevailing' in the Temple and to provide orderly facilities for
worship by the.pilgrims corning from every neck and comer of India and
abroad as a regular streamof devotees and local worshippers. As has already
been stated, in Lord Sri Vishwanath Temple the presiding deity is the idol
(Linga) of Lord Shiva andall other deities are situated therein to whom due
and ·regular performance of daily and periodical rituals and ceremonies are
ensuredunder the Act The Temple is one of the renownedTemples in India;
Hindus constantly kee~ visiting the Tem~le thro~ghout the.~ dAY, week" Month
and yearuninterruptedly as an unbroken chain; the legislaturehas stepped in
to prevent misuse,mismanagement and irreligious acts, actionsand conduct,
to regulate proper and efficient management and administration of the
Temple, performance of all religious services;'ceremonies and rituals in a

g systematicand organisedmannerby competent 'persons on the religious side
of performing ceremonies without any interruption. TheBoard assisted by
the Executive Committee and Chief Executive Officer with the aid of the
establishment are entrusted with the duty' to effecniate the efficient
management of the Temple, the endowment and proper'utilisation of the
TempleFund and safe custody of the jewellery;etc. and proper management

h of the properties in the; li~ht of the demarcation. The Act itself has
demarcated and drawndistinction between secularpart and religiousparts of
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638 SUPREME COURTCASES (1997) 4 sec
the activities in the Temple; the former (sic latter) have been entrusted to the
competent priests well versed,in the performance ofrituals and ceremonies
and services according to Hindu Shastras, customs, usages arid practices as a
applicableand prevailingin the Temple. The secular part has been entrusted
to the Board, Executive Committee and Chief Executive Officer etc.
appointedas per the Act.

40. The Government kept its control only on: the secular side as the
Temple- is one of the important Hindu Temples in 'the State of U.P. and in
Bharat. Propertiesand endowments vest in the deity, Lord Shri Vishwanath. b
The management of the. Temple by mahant/panda/archaka is not their
property. The Act has merely changed the management from'pandas to the
Board, Only the right of management in the pandas has been extinguished
from the appointed day and placed in the Board for better and proper
management. It is not vested in the State nor the State acquired it for itself.
In other words, the affairs of Lord Shri Vishwanath Temple by C

pandas/mahant have become extinct and the Board has, assumed the
.management, This entrustment of management cannot be said to constitute
acquisitionof the propertyor extinguishment of right to property, In the llght
of the above, there is need to give restrictive interpretation to the word
"religious faith" and "religion" so as to allow the pandas to manage.the
Temple both on temporal part and deny them the secular part of the cJ
management of the.Temple. The ratios laid in Pannalal easel?, Lakshamana
casell andNarayana cases do not apply to the Act in question,

41. The management has been entrusted 'tQ the .Board.. consisting of
eminent personalities specified in Section 6 of the Act. As seen, seven
officers well experienced in the management and'eight non-officials fully
acquainted with and experienced in the religious part of the religion are e
members of the Board. The ratio in Tharamel Krishnan v. Guruvayoor
D~vlJ~om MlJHlJ8;JtR C~IHIH~tt~l13 ha.l 1\6 A~~li~itiOft t6 the f!tt§ in this
case. Therein, the constitupon of the Committee was.~ found to be
inconsistentwith the scheme9f management guaranteed by the Constitution
and, therefore, it was declared to be ultra vires. On'the facts of this case, we
need not go into the correctness of thosedecisions. But in this case, as seen,
a cleardemarcatidp came to bemade between temporal and secular aspects
of the management of the Temple. The religious management,' is entrusted to
eminent personalities professingHindu religion, well versed itt religious and
administrative fa<iets of management and, therefore, the .Act does not
infringe the rights-conferred underArticles26(b) arid (d). 9

42. It is then,;~ntended that,some of the mahants are prevented from
performing pooja,~e appellants had not set up their case that as pandasl
archakas/priestSt:i~ey were prevented from performing duties in rendering
rituals/ceremonieslservices etc. They staked their claims as mahants which
claims we have.nc.gatived. Interim direction was given by this Court ~ot to

'f·· .. h
. :'~

13 AIR 1978Ker68 ,,'~,
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preventthemfrpm performing pooja as devotees. Therefore, that direction is
a made absolute and they will not be prevented from performing pooja as

devotees. Section 22 takes care of any service being rendered as archaka
(priest). "Archaka"has beendefined in Section 4(2) to meanany person who
performs or conducts any worship, service, ·.rituals in the Temple and
includes a pujari, if he was doing the same on the appointed date. By its
necessary implication, if'any of the appellants is found to be of good

b character, possessed of therequisite qualification and experience etc. he/they
may continue as archaka/priest and may be appointed by the Board. The
further contention that it offends their right to livelihood guaranteed by
Article 21 of the CQn~tity~joni5 devoid of any f01'Qi1 In xiew of the settled
legal position that the legislature is empowered to enact the law regulating
the secular aspect of the management of the Temple' or the religious

C institution or endowment, pandaJarchaka (priest), by whatevername called,
is not integral part of the.religion and performs all the religious tenets or
ceremonies in a Temple as servant of the Temple. They owe their existence
to an appointment. They.are servants of the Temple terminable on the
ground of misconduct or unfitness to performservice, rituals/ceremonies in
accordance with Hindu Shastras, customs and' practices .prevailing in the

d Temple handed down from, centuries. On abolition, the rightof the holder of
the office or post stands extinguished. It does not vest in the State but is
regulated by the Act. The need to par compensation does not arise.
However, by operation of Section 22, archakas or pandas found eligible to
perform religious service (pooja) etc. are regulated and entitled to be
considered for appointment and to consequential salary, As regards

e qualifications of the archaka (priest)/pandalpujari or samarchaka at Lord
Kashi Vishwaneth Temple, there is a great. deal of unanimity among
Dharmashastris that the pujari at Lord Vishwanath Temple should at least
have a graduation or equivalent degree with Sanskrit and subjectssuch as
Veda, Dharmagama, Shaivagama and Purohitya, Though: according to the

f scholars, it was not initially prescribed tq have Aupadhik Yogyata
(educational qualification), for the archaka, deval or the samarchaka at Sri
Kashi Vishwanath Temple. he should be proficient in Vedocharana, i.e., the
proper incantanon, delivery and pronunciation of Vedic mantras. He should
practise Trikaal Sandhya. He should be conversant with all the mantras,
srutisand vandanas of Lord Sri Visheshwara. He shouldalso be fully trained
and conversant in Rudrashtadhyayi. It would appear that Dhannashastras

9 recommend that the. process of selection for the .archakas of Kashi
Vishwanath Temple should be undertaken by, a committee of traditional
Dharmashastris comprising of a minimum of three renowned scholars who
should be empowered to'.select the archakas or samarchakas from the
qualifiedcandidates, As was held in Narayana cases, periodical training and

h continuing education would"improve and augment excellence.
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43. The right to receive offerings from the pilgrims istincidental to the

service rendered by the archaka (priest). Independent of service, there is no
right to receive offerings from a pilgrim or the devotee, Therefore, the a
regulation' of rendering serviceand prohibition to receive offerings, though
may affect the livelihood of a pre-existing archaka, it being a regulatory
measure, it is sequelor consequential to the abolition. It is nota vested right
as such but is a right coupled with duty to render service. When the service
on customary Q~i~ i~. ibolished, concomitantly right·to tec!iv~ off~tings
given by the pilgrims stands extinguished 'and prohibited and is vestedin the b
Deity, Lord Shiva.·It is not an acquisition of their right.but it has only
incidental and consequential effect. Equally, it is not a vested right in the
individual pandaJarchaka/priest dehors the service. Rights of persons in
serviceas archakas is not affected; on theotherhand, Section22 is subjectto
regulation and extends the right to earn livelihoodguaranteed by Article21.

44. The 'further contention that the impugned Act.is d.verboard and is C
vitiated with vice of discretionary power without any' supervision or
guidelines and is ultra vires, is devoid of any force. The Act has carefully
formulated different principles, applied the samein the matterof nomination
ofthe m(!mber~of the Boara, appointment of the Executive Committee, the
staff and proper and efficient management of the Temple. Even the d
discretionary powersare well within theparameters laid under the Act. Even
assuming that .if any action is found to be in excess of the statutory
conferment of the'power orwanting in quality that would be an individual
case which may"be liable to challenge in an appropriate proceeding and for
that reason the A¢t cannot be declared asultra vires.

45. In view'~qf the finding that Lord Sri Vishwanath Temple is not a e
denominational :1emple and Hindus as such are not: denomination/
section/sect noT'~ the appellants are denominational worshippers, the
contention that S~tions 6 and 3 cannot be read: down so 'as to make the
appellants as Mtti\bers of the noard under Section (j of theAct, is without
any force. Similafly, it is difficult to accede to the contention that Section 6
must be read.. :~own to include those persons who profess to be
denominational" ..'tIindu Shaivites practising as .members iof the Board.
Equally, SectionsS20(l) and2(2) cannot be read down so as to give wider
powers to the "a~chaka" defined in Section 4(2)\ Equally.Sections 22(2),
23(2)(b), 24(2)and 25(8)cannotbe read.down so as to confer functional and
financial responsibilities on'the archaka, Thus considered, we hold that the
Act does not suffer from any invalidity except to the extent indicated in the 9
judgment. .

46. The appeals are accordingly dismissed but without costs,
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UNION OFINDIA v. VASAVICOOP. HOUSING SOCIETY ~;,TD. ' 269

(~014) 2 Supreme Court Cases269 i

(BEFOREK.S.P. RADHAKRISHNAN ANDDR A.K. SI~~. JJ.)
a UNION OF INDIA ANI,) OTHERS ", Appellants:

Versus
VASAVI COOPERATIVE HOUSING SOCIETY

LIMITED AND OTHER;S.. . Respondents.
CivilAppeal No, 4;702 of2004t, decided onJanuary 7, 2014

A.SpeelflcRellefAct, 1963 - SSt 34and 5'- Suit for declaratlonof title
and possession - Burden of proof in case of - Reiterated, burden is Ql1

plaintiffto establish its case, irrespective of whether defendants prove their
case or not - In absence of'establishment of its own title",;the:plaintiff must
be non-suited even if title set UP by defendants is found, against them -

c Weakncssof case set up by defendants cannotbe a ground to <grant relief to
plllintiff-- Evidence Ad, lU'2, Ss.101 to 103 . .. \

B. Property Law- Ownership and title - Entries if" revenue records
- Value of -- Reiterated, ", do not conferany title - Evidence Act, 1872,
8.35 .

Allowing the appeal, theSupreme COW1
d Held:, , <

In a suit for declarationof title, the burden <always Ileson the plaintiff to
make out and establish a clear case for granting such a declaration and the
weakness, if any,of thecase set upby thedefendants, wouldnot by a ground to
grant relief to the plaintiff. The legalposition, therefore, is clear that theplaintiff
in a suit for declaration qf titleandpossession couldsucceed onlyon the strength

e of its own title and thatcould be done only by adducing sufficient evidence to
discharge the onus onit, irrespective of thequestion whether thedefendants have
proveq their easy or llQt, ,Y~n ir \be title Bet up by thlJ defendants is found
against them, in the absence of establishment of the plaintiff's own title, the

.plaintiffmustbe non-suited. < (Paras IS to19)
Moran Mar Basselios Catholicos v, Thukalan PauloAVira, AIR 1959 SC 31j Nagar Palika,

Jind v. Jagat Singh, (19Q5) 3sec 426,jollowed

In the-instant case,' the.trial COurt as well ~s the HighCourt rather than
examining that question in depth, as to whether the plaintiffs have succeeded in
establishingtheir title on the scheduled suit land,' went on to.examine ill depth
the weakness of the defendants' title.The defendants relied 011 theentries in the
General Land Register(GLR) and theirpossession or repossession over the suit
land to non-suit the plaintiffs. The. courtwent on to examine thecorrectness and

9 evidentiary valueof theentriesin theGLRin thecontext Ofthe, historyand scope
of the Cantonment Act, 1924, the Cantorunent Land Administration Rules, 1925
and tried to establish that no reliance couldbe pla~don the~~R. The qve~~9n

is not whether the OLf{,could be accepted .or not." the question is, whether the
plaintiffcouldproveits titleoverthe suitproperty in.question. (Para20)
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It is settled law that the revenue records do not confer title. Ev~n if the

entriesin the record-of-rights carry' evidentiary value, that i~elf wouldnotconfer
any title on the plaintiffof the suitland in question. Ext. X·l is ClasserRegister a
of 1347 Fasli which~cQrding tothe trial court,speaks of the ownership of the
plaintiffs' vendor's property These entries, as such, wouldnotconfer any title,
The plaintiffs have t,o. show, independent of those entries, that the plaintiffs'
predecessors had title,,~9ver the propeltyin question and it is that propertywhich
theyhavepurchased. ~f" " (Paras2f and 24)

Corpn. of the City oj'Bangalore v. M. Papaiah, (1989) 3 sec612; GuruAmaril;Singh v,
Rattan Chand, (1991) 4 sec 349: State of fl.P. v. Keshav Ram, (1996) 11 sec 257, b,
reliedOil . :I;:~ .',
Duringthe trial; ti~e only document that has been produced before 'the court

was the registered filfOily settlement and partition deed elated 11-12-1939 of the
plaintiffs' predecesscj-in-inrerest, wherein, admittedly, the suit land inquestion
has not been mentipIJeo. Conspicuous absence of the suit landin questionill the
aforesaid deed woul<J:cast doubt about the ownershipand.title of theplaintiffs C
over the suit land in ~esti()n. No acceptable explanation has been givenby the
plaintiffs to explain,:i1way the conspicuous omission of the suit land. in the
registered familysettlementand partition deed.The burdenis on the plaintiffs to
explainaway those fJi~tors, but the plaintiffs have not succeeded, On ,the other
hand.muchernphasisjhas beenplacedon the failure on the part of the defendants
to showthe applicability of the GL~. Ratherthan finding out the weakness of the
QLR, the courts below ought to have examined the soundness of the plaintiffs' C'/
case. In these circumstances, the judgmentof the trial court decreeing the suit,
whichhas been affi.~~d b~ the HighCourt, is set aside, (Paras29to 29)

Union of India v. Va~aiii Coop. Housing Society Ltd., (2002) 5 An LT 370 : (2002) 5 ALP
532, reversed :~ .

Union of India v. I~I'~h:im Uddin, (20.1.2) 8 sec148 : (2012) 4 sec (Civ) 36?;, Union of
India v. Kanda Veti~t (2010)13 sec 511 : (2010) 4 sec (Civ) 802; Chie/Executive
Officer v. Surendra¥unzar\ilkil. (1999)3 sec555;SecunderabadCantonment Board v. (J

A-/ohd. Mohiuddin, ~~~03) 12 sec 3,15. cited :'

C. Property La,~- Ownership and title - Grant of patta ~ If confers
title - Evidence Act, 1872 -- S. 35 -- Transfer of Property Act, 1882,
SSt 105 and 107 .{
Held:'

In the instant suit for declaration of title and possession, the plaint~ffs took
the stand that their predecessor-in-interest was the pattedarof the suit land. In a
glY~n \iaBWt tha ~onf(jtmtJnt of patta (15 BUGh dOOB not Gonfer title. (Para ZZ)

Syndicate Bank v. APllC Ltd., (2007) 8 sec361~ Vatticherukuru villagePanchayat v,Nor;
Venk(l/arama Deekshithulu, 1991Supp(2)sec 228,reliedon

Advocates who appearedin this case: ,
VikasSingh, P.S.Narasimha and Basava PrabhuPatil,SeniorAdvocates [Ms.J3. Sunita

Rao, Ms Deepika Kalia, Sanker) Kapish Seth, B.Y. Balaram pas, P.Badri Prem
Nath, M. Narender Reddy, Shakil Ahmed Syed,Amitesh Kumar (for Gopal Singh),
Ms Promila, Prabhakar Reddy, Sridhar Potaraju, P. Prabhakar, Gaichangpou
Gangrnei, A.T.M. Sampath, Ms T.S. Shanthi, Ms e.K. Sucharita, Ms Sushma Suri,
Ms Anil Katlyar, Mohd. Shahid Anwar, Ms Madhusmita .Bora, G.N. Reddy, h

__~/s Lawyers' K~~_& Co. and M.K. Oarg, Advo:ates] for the.appe~ri~!p~~ies. .__
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Chronological list of casescited . on page(s)
1. (2012)8 sec 148: (2012)4 SeC (Civ) 362, (Inionoflndiav.llJrahim

Uddin
2. (2010) 13 sec 5] 1 : (2010)4 SCC (Civ) 802, Unionof India v, Kamla

Verma
3. (20D7) 9sec 361, S),ndicaM ~aJtk v. AplJCLtd.;
4. (2003) 12 sec 315.SecunderabadCantonmentBoardv, Mohd.Mohiuddirz
5. (2002) 5 An LT 370 : (2002)SALD 532, Unionof India v, Vasavi

Coop. HousingSociet» Ltd. (reversed)
6. (1999) 3 sec 5$5, Chief ExecutiveOfficerv, SurendraKumar Vakil
7. (1996) 11sec 257, Stateof H,P. v, Keshav Ram
8. (1995)3 sec426.Nagar Palika,Jind v. JagatSingh
9. (1993) 4 sec 349. GuruAmarjitSinghv. Rattan Chand

10. 1991Supp(2) sec 228, Yanleherukuru Village Panchayat. v,Nori
Yenkatamma Deekshithulu

11, (1989) 3 sce 612, Corpn. of the Cityof Bangalore v, M. Papaial: ..
12. AIR 1959 SC 31, Moran Mar BasseliosCatholicosv. ThukalanPaulo Avira

The Judgment of the Court W~lS deliveredby

K.S.P. !t6\DIiAKlUSlINAN, J.~ Vasavi COOp. Housing.Society Ltd., the
first respondent herein instituted Suit No. 794 of 1988 before the City Civil
Court, Hyderabad, seeking a declaration of title over land comprising6 acres

cJ 30 guntas in Survey Nos. 60/1 and 61 of Kakaguda Village and recovery of
the vacant possession from Defendants 1 to 3 and 7, the appellants herein,
after removal of the structure made therein b.y them, The plaintiff had also
sought for an injunction restraining the defendantsfrom interfering with the
abovementioned land and also for other consequential reliefs. TheCity Civil
Court vide its judgment dated 31-7-1996 decreed the suit, asprayed for,
against which the appellants; preferred'CeCA No. 123 of 1996 before the

e High Court of Andhra Pradesh at Hyderabad. The High Court alsoaffirmed
the judgment of the trial court on 6-9-20021, but noticed that the appellant
had made large-scale construction of quarters forrhe Defence Accounts
l'~pal·tm;nt, th~l·efor;, it woulQ be in the interest of jU5Qce that an
opportunity be given to the aijpellahts to providealternativesuitable extent of
land,in lieu"of the scheduled suit land, for which eight months' time was
granted from the date of the judgment.Aggrieved by the same, the Union of
111.<;iia and others nave filed t¥ present appeal. ..

Facts
2. The plaintiff's caseis ~hat it had purchasedthe land situated in Survey

Nos. 60, 61 and' 62 of Kakaguda Village from pattedar S.M. Rama Reddy
g and his sons and'others during the year 1981-1982. The suit land in question

forms part of Survey Nos. 60 and61. The suit landin question belonged to
the family of B~. Venkata Narasimha Reddy consisting of himself and his
sons, Anna Reddy, B.V. Pulla Reddy and B.M. Rama Red4Y and Anna
Reddy's SOl1, Prakash Reddy. The land in Qld Survey No. 53 was allotted to
Rama Roddy v~~e registere9 family settlement ~nd partinon .deed dated
11-t2..1939 (Ex{~ ,.A-2). In the subsequent resettlement of village (Setwar of

1 Union of ImJid v)~a~avi_Coop.llousing SocietyLId.,(2002)5 An'L-T 370: (2002)SALD532
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, +

1353 Fasli), the laii,fJn SurveyNp. 53 wasrenumbered as SurveyNos. 60,61
and 62. Ever s'iii~e the allotment in the family partition" of the
abovementioned laira. vide the family partition deed dated 19·3-19~9, Rama a
Reddy. hadbee.. n h1.·.~clusive.pos....s.ession lind enj,oyment aI.ld. was paY.ing land
revenue. RamaRed~'s name was alsomutated 111 thepahanies,

3. The plai'ntiffs:f\l1thel' statedthat the. first defendant-had its AO;~ Centre
buildingcomplex,in::Tirumalagiri Village adjoining the suit land Survey No.
60 of Kakaguda VitJ.llge. The first defendant had also requisitioned 4 acres
and 28 guntas in S~jVey No. 60:of Kakaguda Village in the year 1971 along t;
with the adjoiningt~d in Tirumalagiri for extensionofA.qe Centre.Further,
it was stated that th~;.$ixth defendant tookpossession of the abovementioned
land and delivered" possession of the same to other.defendants. The third
defendant later, Yi~ his letter: dated 18-12-1979, sent G reqlli~ition for
acquisition of 4.38 g1Jlltas in SurveyNo. 60for the extensionof AQG Centre.
Notification wasptiblished in the Official Gazette dated 18-9-1980 and a c
declaration was nia~ on 30-6-1981 andcompensation wasawardedto Rama
Reddyvide awarddated 26-7-1982. . '

4, The plaintiff~~. as already, stated, had entered into various sale deeds
with Rama Reddy <turing the year 1981·1982 by which landmeasuring 13
acres and 08 guntas in SurveyNo. 60, 11 acres and Q4 guntas in Survey No.
61 and 17 acres and~'O guntasin SurveyNo. 62 werepurchased, that: is, 'in all cJ
41 acres and 32 guntas, The plaintiffs nut-her stated that the land, which was
purchased by it was vacant, but.persons of the DefenceDepartment started
makingsome marking on the'portionsof the land purchased by the plaintiff,
stating that a substantial portion of the land purchased by the plaintiff in
Survey Nos. 6011 {u~d 61 nel~t\gt!d to tnt D~f~l\Ce Department andtreated as
6-4 in their records. e

5. The plaintiff then preferred an application dated 12-9-1983 to the
District Collectorunder the A.P.'Survey and Boundaries Act for demarcaeion
of boundaries. Following that, the DeputyDirectorof Surveyissueda notice
dated 21-1-1984calling upon the plaintiffand the thirddefendanttoattend to
the demarcation on 25-1-1984. Later, a joint surveywas conducted. The third
defendant stated that land to the extent of 4 acres and 35 guntas in Survey
Nos. 60 and 61 corresponds to their GLR (General Land RegisterjNo. 445
and it is'their land as per the record. The Deputy Directorof Survey, however,
stated that lands in Survey Nos, 60 and 6.1 of Kakaguda Villageare patta
lands as per the settlementrecords and vacant, abutting Tirumalagiri Village
boundaries to militarr pUlers and I not paTtlr covered inSurvey NO,i6Q. The
plaintiff later filed an application for issuing of a certificateas pel~ .the plan
prepared by the revenue record~ under Section.19(l)(v) of the Urban Land g
CeilingAct. The plaintifffurtherstated thatpendingthat application. officers
of Garrison Engineers, 011 the.direction of the thirddefendantdllegally
occupiedland measuring2 acresand 29 guntasin SurveyNo. 60 and 4 acres
and 01 guntas in Survey No. 61~.' Thus, a total extent of land 6 acres and 30
guntas was encroached upon and construction was effected despite the
protest by the plaintiff. Under such circumstances, the plaintiffpreferred the h
.present~!~, th:~~~~~~~f whichpavealreadybeenstatedearlier. : _.",__. _
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6. The third defendant flIed a written statement stating that an area of
land measuring 7 acres and 51 guntas, out of Survey NQs. 1. i60 and 61 of

a Kakaguda Village comprising GLR Survey No. 445 of the: Cantonment
belongs to the first defendant, which is locally managed and.possessed by
Defendant3 being local representative of Defendant1and0-3 andis also the
custodianof all defence records, Further, it was also stated that, as per OL.R.
the said land was classified as B-4 and placed under the management ofthe
Defence Estates Officer. It was also stated, that the suit land is part of review

b Survey Nos. 60and 61 and the plaintiffis wronglyclaiming thatthe said land
was purchased by it. .Further; it was also stated that the plaintiffis threatening
to encroach upon another 6;'guntas -of land allegedto be situated in Survey
.Nos, 60/1 'and 61. It has ·ljeen categorically stated" that. as per the records
maintained by the third defendant, land.measuring 7 acres a~,d 51 guntas,
forming part of GLR Survey No. 445 of the Cantonment is part of Survey

o Nos. 1, 60 and 61 of Kakaguda Village. It is owned, possessed and enjoyed
byDefendants 1 to4 and7. ,

7. The plaintiff, in orderto establish its claim, examined PWs 1 to 4 and
produced Exts, A-I to A...85 and Exts, X-I to X-IO besides Exts. A-86 to
A-89. Onbehalf of the defendants, OW 1 wasexaminedand Exrs. 0-1 to 0-7
are produced. ' .' '.

d ' 8. The.primary issue which came up for consideration before the trial
court was whether the plaintiffhas got ownership and possessionover 6 acres
and 30 guntas covered by SurveyNos. 60/1 and 61 of Kakaguda Village:for
which considerable reliance was placed on the settlement record (Setwar,
Ext. A-3 of 1353 Fasli)·.': On the other hand.. the defendants placed
considerable reliance on GLR Survey No. 445 of the Cantonment which is

e part of Survey Nos, 1, 60 and 61 of Kakaguda Village. wherein, according to
the defendants, the suit land falls. :

9. PW 2, the-Deputy Inspectorof Surveystated that according to Setwar,
land in Survey ~os. 60. 61 and 62 is patta land of Prakash Reddy and others
and such surveynumbers correspond to Old SurveyNo. 53. The evidenceof
P\Vs 3 and 4 also states that the land is covered.byOld SurveyNo, S3 which
figures in S,urve~'Nos. 60, 61 and 62. Ext. A..3Setwar, ls a&@ttle'ment registel'
preparedby theSurvey Officerat the timeof revisedsurvey and-settlement in
the year 1358· 'Ppsli in which the names of the predecessors-in-title of the
plaintiff we shQwn as partedars. In other words, Ext. A-3 is the exhibit of
tights and title qt;the plaintiff's predecessors-in-title.

10. The defendants, as already indicated, 011 the other hand, pleaded that
the total extentof-Survey NO. 53 was only 33 acres and 12 guntas and if that

g be so, after suli:4ivision theextent of sub-divided surveynumbers would also
remain the sani~ but the extent of sub-divided Survey Nos. 60, 61 and 62
was increased.~Q;~.~l acres and 32 guntas in the revenue records without any
notice to the def~ndants whichaccording to the defendants, was fraudulently
done by one Ven~ata Narasimha Reddy, the originallandownerof SurveyNo.

h 53 of Kakaguc;lat'Willage, who himself was the Patwariof Kakaguda Village.
Further, it was-the stand 9f.the defendants that in tf~~.r~I~C of FQW~I·§ \nl~~r

the Secunderabad and Aurangabad Cantonment Land Administration Rules,--_..-.---~-~-~i-'-' ~-------_._._.........._.-.-......-.-.----.-.~...;:------_.-
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1930, the GLR of}~33 was prepared by Captain O.M. 'James afterimaking
detailed enquiries.,{~m the holder of occupancy rights: as well as;"; ~el1~ral
public. Further, it i~, also stated .that certain lands within the villages were a
handed overby the-then Nizam to the British Government for military use.
The land in questioi~easuling iacres and 51guntas in QLR 1933 at Survey
No. 581 was used :~y the British Government as murram pits an4 it was
classified as Class C.land vested. in the Cantonment Authority. O:Q.R 1933
was rewritten in the: year'1956 in view of the provisions of Rule::3 of the
Cantonment Land AdministrationRules, 1937 and the said SurveyNo, 581 p
was rewritten as GJ:,~ Survey No. 445.further, in view of the classification
of the land, as stipulated in the Cantonment Land Administration Rules,
1937, the land pertaining to GLR Survey No. 445 was'reclassified as 8-4
(vacant land) reserved for future -military purposes and the management was
transferredfrom Cantonment Authority to theDefence Estate. ,J

11. Theabovementioned fact~ would lndlcate that the, plaintiff trates their c
title to the various sale deeds, Ext. A-3 Setwar of 1353 Fasli and-the oral
evidence of the survey officials and the defendants claimtitle andpossession
of the land on the basisof the G~~R. Thequestion thatfalls for consideration
is whether the evidence adduced-by theplaintiff is sufficient to establish the
title to the land in question and to give a declaration of title and possession
by the civil court. '. (j

12. ShriVikas Singh, learnedSenior Counsel appearingfor the appellants
submitted that GLR 445 measuring an area of 7 acres and 51 guntas is
classified as B-4 and placed under the management of "the Defence Estate
Officer. Column 7 of the GLRwould indicate that the landlord is the'Central
Government, Out of 7 acres and 51guntas, land admeasuring 6 acres has
~\f~n h"nd;g QV;r to the Defence Account~ Department ". for constrUCtion Of e
Defence staff quarters as per Survey No.445/A, as per the records asearly as
in 1984. Further, it waspointed out thattheappellant had'alreadyconstructed
approximately 300 quarters in 6' acres of land. The learned Senior Counsel
submitted that since the extent of land mentioned in Qld Survey NO. 53 as
well as in the settlement and partitiondeed, do not tally to the extent of land
mentioned in Ext.A-3and burden is heavy on the sideof the plaintiffto show
and explain as to howthe registered family settlementand partition''deed did
not take place in the disputed land. The learned Senior Counsel also
submitted that the High Court has committed an enol' in ignoring the GLR
produced by the defendants, even though there is JlO. burden'.on the
defendants to establish theirtitle'~11 a suitfiled by theplaintiff for declaration
of title and possession.' ,.' 9

j,3. Shri P.S. Narasimha and Shri Basava Prabhu Patil, learne:d, Senior
Counsel appearing for therespondents submitted. that the CityCivll'Courtas
well as the High Court have correctly appreciated and understood the legal
position and correctly discarded.the entries made in the: GLR. The.learned
Senior Counsel submitted thatthe correctness and evidentiaryvalue,of OLR
entries have to be appreciated in, the context of the history of Secunderabad h
Cantonment. .Reference was made to the provisions of the Cantonment Act,
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19-24 and h was pointed,out that the Secunderabad and,"~urangabad
Cantonment Land Administration Rules, 1930 do not apply to Kakaguda

a Village. ',' ' ,~ ;';
14. The learnedSenior Counsel havealso referredto Ext. A.;6, the sesala

pahani for the year 1955-1958, of Kakaguda Village; Ext. A-7,' the pahani
patrika for the year 1971-1972; Ext. A-S, the pahani patrika for the year
1972-1973 and submitted that they would indicate that Methurama Reddy,
the predecessor-in-title, was the pattedar of Survey Nos. 6Q~' and 61 of

b Kakagudu Village. It wa~ pointed out that the' entries maGe therein have
evidentiary value.. The learnedcounsel pointed out that the settlement register
prepared under the statutes and pahanies maintained under the Hyderabad
Record-of-Rights. in Land Regulations of 1358 Fasli have' considerable
evidentiary value/Further, Ir.was alsopointedout thafthe land iriquestionis
pot kharab land, which is not normally treated as land in Sectio~ 3(j) Qf the

C CeilingAct and hencemaynot figure in a settlement or partitiondeed, hence
not subjected to 'any revenue assessment. The learned, Senior Counsel
submitted 'that the plaintiff 'has succeeded in establishing itsfitle to the
propertyin question, as wasfound by the CityCivilCourt as wellas the High
Court which calls, for no interference by this Court under Article 136 of the
Constitution.'"

d 15. It is trite'Iaw that, in '.~ suit-for declaration of title, the burden always
lkson (he plaill[J!f (0 Inako out lind cBtabli811 aclear case for granting such a '
declaration and .the weakness, if any, of' the case set up by the defendants
wouldnot be a:gt,qund to grantrelief to the plaintiff.

16. The HighrCQurt, we notice, has taken the viewthat once the evidence
is let in by bott\.· the parties, the question of burden,of proof pales into

e insignificance and the evidence let hi by both the parties is re9uired to be
. appreciated by th~· court in order to record its findings in respect of each of

the issues that 'm~y Ultimately determine the fate of the suit. The.High Court
has also procee'd~ on the basis that initialburdenwouldalways: be upon the
plaintiff to est~~!ish its case'but if the evidence let ill by the defendants in
support of theirscase probabilises the case set up' by the plaintiff, such
evidence cannof~e ignoredand keptoutof consideration.t

17. At the:ot1lset~ let us examine the legal position with regard to whom
the burden ofpr'uDf lie~ in a~uit for declaration ofti~le and Po&&!s&ion. Thi~
Courtin Mora}'l:~{l" BasseliosCatholicos v. Thukalan PauloAvira2 observed
that: (AIRp. 37~~ara 20) ,

"20. . ~ :':fJ;1 a suit [fordeclaration] if the plaintiffs are to succeed they
g mustdo so OR the strength of theirowntitle." .: .

18. In Nagfl';~Palika, lind v. Jagat Singh3 this Courtheld as Onder: (Sec
p. 427c) '..~,J, 'r'~

"The oi1\Js to prove,title to the property in question .was on the
plaintiff-respondent. ... In a suit for ejectment based ontitle it was. ... .

';~

h 2 AlR 1959SC 31t"~
3 (1995)3 sec 42~ ,

.~.
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SUPREME COUR"f CASES (2014)2sec
incumbent on the part of the.court of appeal first torecord a finding on
the claim of title to the suit land made on behalf of the plaintiff. The
court is bound 'to enquire or investigate that question. first before going a
h,tr.. dt~y othe~ ~u~sti611 thAt 111AY Arise in asuit,"
19. The legal position, therefore, is clear that the plaintiff in asuit for

declaration of title and possession could' succeed only 011 the strength of its
own title and that could be done only by adducing sufficient evidence to
discharge the onus on it, irrespective of the question whether the defendants
have proved their case. or not.W~ are of (he viewthat even if the title set VP /:)
by the defendants is found against (sic them), in the absenceof establishment
of theplaintiff's own title, theplaintiffmustbe non-suited,

20. We notice that the trial court as well as the High Court rather than
examining that question in depth.us to whether the plaintiffs have succeeded
in establishing their title on the scheduled suit land, went on to examine in 0

depth the weakness of th~ defepdants' titlY• Th~ QefenQanC~ r~lie~ QD to;
entries in the GLR and their possession or repossession over the sui'f land to
non-suit the plaintiffs. The court went on to examine the correctness and
evidentiary value of the entries in the ,GLR in thecontext of the history and
scope of the Cantonment Act, ,1924, the Cantonment Land Administration
Rules, 1925 and tried to establish that no reliance could be placed on the; d
GLR. The question is.not whether the GLR could be accepted or:,110t, the
question is, whetherthe plaintiffcouldproveits title over: the suit propertyin
question. The entries in the GLR,by themselves may not'constitutetitle. but
the question is whetherthe entriesmadein Ext,A-3 wouldconfer tit~e or not
on theplaintiff.' .-

21. This Court in several judgments has held that the revenue records do e
not confer title. In Corpn. ofthe ~;ity of Bangalore v.M. Papaiah4 this Court
held that! (sec~. 615, pAfA S) , ",

"5.... It is firmly established that the revenue records','are not
documents of title, and the qpestion of interpretation of a document not
beinga document of title is not a question of law." ,

In Guru Amarjit Singh v. Rattan Chands this Court has held that: (SeC
p. 352, para 2)

"2.... that entriesin theJamabandi are notproofof title."
In State ofH.P. v. KeshavRam6 thisCourtheld that:(SeC p. 259, par~ S)

"5.... an entry in the revenue papers by no stretch of imagination
canform thebasisfordeclaration oftitleinfavour of theplaintiffs," g
22~ The plaintiffhas also maintained the stand that their predecessor-in...

interestwas the pattedarof the suit land. In'a givencase" the confermentof
~Mtd d~ ~uch does not confer titl~. Reference may be made tothe judgments

4 (1989) 3 sec 612
5 (1993)4 sec349
6 (1996) 11sec 257_.~-:----~.-~-~, -- ..
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of this Court in' Syndicate l$ank v. AplIC Ltd.7 and:Vatticherukuru Village
Panchayat v. NorfVenkatarama Deekshithulu8. ,r

a 23. We notice' that the above principle laid down by this.Court was
sought to be distinguished by' the High Court on theground that in none of
the abovementioned judgments, is there any reference to any statutory
provisions under' which revenue records referred therein, namely, revenue
register, seulement register, jamabandi registers are'maintained. The High
Court took the view that Ext: A-3 has evidentiary value since the same has

b been prepared On the basis.of the Hyderabad Record-of-Rights in Land
Regulation, 1358 Fasli. It was also noticed that Columns 1 to 19 of the
p$~Pli pa~n~ i§,.iQthin~ ~\HP;~Qr~-9f-riiht§ ~n~ UI'; ~n~ri;~ in ¢Ql\Jmn~ 1tQ
19 in pahani patrika shall be deemed to be entries:made and maintained
under theRegul~kons..

24.Weare'off-the viewth~t even if theentries in therecord-of-rights carry
C evidentiary vahJe'pthat itself would not conferany title on the plaintiffof the

suit land in question. Ext. x-i is Classer Register of 1347fasli which
according to tbe! trial court, speaks of the ownership of the plaintiff's
vendor's 'proper(~ We are ofthe view that these entries, as such; would not
confer any title.~e plaintiffs-have to show, independentof thoseentries, that
the plaintiff's pr,~decessors had title over the property in questi?n and. it is

d that property whJ;,Ch they have purchased. The only document that has been
produced before!he court was the registered family settlementand partition
deed dated 11-1~{1939 of their predecessor-in-interest, wherein.radmittedly,
the suit land in ,qlic~tion has not been mentioned.

25. The lear~d SeniorCounsel appearing for the respondents submitted
that the land in.f.guestioll is pot kharab and since no tax is being paid, the

e Saine would not' rt0nnally be mentioned in the partition deed or settlement
deed. The A.P SO,l'vey and Settlement Manual, ChapterXIII deals with pot
kharab land" .\yj'lich is generally a non-cultivable land~d if the
predecessors-in-iaterest had ownership over this pot kharab hind, the suit
land, we fail to.~~~e, why there is no reference at all to,the family settlement
and partition d.e~d' dated 11-1:2..1939.Admittedly, thepredecessor-in-interest
of the plaintiff.f:>t this pro~'erty in question through the abovementioned
family settlemengand partitiondeed. Conspicuous absenceof thesuit landill
question in the abovementioned deed wouldcast doubt about the, ownership
and title of the-plaintiffs oyer the suit land in question. No. acceptable
explanation has been given br the plaintiffto explain away the conspicuous
omission of the' ~\Jit land in the registered family settlement and partition

9 deed. The facts wouldalso clearlyindicate that in Ext. A-I, the suit land has
been described in Old Survey No. 53 which was allotted to the plaintiff's
predecessors-ln-title. It is the common case of the partiesthat SurveyNo. S3
was sub-divided into Survey Nos.60,61 and 63.Admittedly, Old SurveyNo.
53 takes in only 33 acres and 12 guntas, then naturally, Survey Nos, 60, 61

17
7 (2007) 8 SCC 361
8 1991 Supp (2) SCC228

-"-----'-."---.~.-.---.__. ~-----.-.-._._----.-..-:~---~-._.. ."..,.. --
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278 SUPRE~ COURT CASES (201~) 2 sec
and 63 cannot be more than that extent. Further, if pot kharab land is not
recordedin the revenue record,lt-would be so evenin case ofsub-division of
Old Survey No. 53. The only explanation was that, since the suit land being a
pot kharabland, it mightnothavebeenmentioned in Ext-A.

26. A family settlement is based generally 011 the assumption thatthere
was an Rntecedent title of some:kind in the purchase and the illTa~gement
acknowledges and defines what that title was. In a family settlement..cum­
partition, the parties may define the shares in the joint property ~lld may
either choose to divide the property bymetesand boundsormay continue to b
live together and enjoy the property as common. So ,:far as this: case is
concerned, Ext. A··1 is totally silent as to whose share the suit Iandwill fall
and who will enjoy it. Needlessto say that the burden is on the plaintiff to
explainaway those factors, but the plaintiffhas not succeeded, On the other
hand, much emphasis has been placed on the failure on the part of the;
defendants to showthe applicability of the GLR. ',(;

27.The defendant maintained the standthat the entriesmade in the OLR,
maintained under the Cantonment Land Administration Rules, 193.7, in the
regular course of administrationof the cantonmentlands, are admissible ill
evidence and the entries made therein wal prevail over the.' records
maintained under the various enactments, like the Andhra "Pradesh
(Telangana Area) Land Revenue Act, 1317 Fasli; the Hyderabad Record-of- (j
Rights in Land Regulation, 13.58' Fasli;' the Hyderabad Record-of-Rights
Rules, 1956, etc. In order to establish that position, reliance was placed on
the judgments of this COlu1 in Union of India v. Ibrahim Uddin.9,Union of
India v. Kamla '~rmaIO, Chief Executive Officer v. Surendra Kumar
Vakil l l and SecunderabadCantonment Boardv. Mohd.Mohiuddin12:'

28. Both, the trial court and the High Courtmade a detailedexercise to e
find out whether the GLR Register maintained under the Cantonment Land
Administration'Rules, 1937 and-the entriesmade thereunder will have more
evidentiary value than the revenue records made by the-Survey Department
of the State Government. In our view, such an exercise was totally
unnecessary. Rather than flndtngout the weakness ofOLR., the courts ought
to have examined the soundnessof the plaintiff's case. We reiterate that the
.plaintiff has to succeed only Oil the strength of his case and not on the
weakness of the case set up by the defendants in a suit for declaration of title
and possession. , .'

29. In such circumstances, we are of the yiew that .the plaintiffhas 110t
succeeded in establishing his nne and possession ofthe suit land in'question,
The appeal is, therefore, allowed and thejudgmentof the trial court.iaffirmed 9
by the HighCourt,is set aside.However, therewillbeno,orderas to.costs.

9 (2012)8 sec 148: (201~) 4 SCC(Ciy)362
10 (2010)13sec511 : (2010)4 sec(Civ)802

11 (1999)3 sec555
12 (2003) 12 sec 315
-~,-----. .-~---=C-.....-.
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272 SUPREME COURT CASES (2Q04) 5 sec
. (2004) ~ S~pre~e Court Cases1'2 .'

(BEFORES.iA~NDRA BAB\J,B.N. SRIK,RJSHNAA~ G.P. ~1ATlf(JR~ JJ.)
BAJRANGLAL St¥VCHANDRAIR(JIA ':Appellant; a

.~. Versus
SHASHlKANT ~:"~UIA AND OTHERS Respondents.

Civil A,p~eal No.52930f1993t, decided onMarch 23,2004-
A. Civil ProvePure Code, 1908- Or.41 Rr, 4 & 33 and 11 - Appeal by

one of the sevet;ar:aefendants- Another appeal subsequently filed by co- /)
defendant,dismis.;d for default - Effect of, on the earlier appeal - Held,
would not resuIt,ir.r;det'eating the other defendant'sappeal -- Doctpne of res
judicata not ap'p(tcable - Appellate court's power to make appropriate
order in conson,ari.ee with justice,equi~ and ioq~ ~oll§~i~n~e ~Xphljll~g ­
Constitution of ~niia - Art. 136 - Res jt,ldicata

Band S we~.4.efelldants ina.suit filed ontheoriginal sideOftheHigh Court o
for recovery of po~ession of the suit property. The suit was dismissed by the
Single Judge andJ~e plaintiff carried an appeal to a Division Bench, In the
appeal, both B an¢'~ were respondents. TheDivision Bench allowed.the appeal.
As respondents b,efbre theDivision Bench both B andS 'were aggrieved by the
decree against theilt.B, thepresent appellant, filed anSLP andthereafter Salso
filed an SLR Boti!::'in th~ matter of filing the SLP and granting ofIeave, B's r;J
appeal was priot.·fhe appeal flied by S was dismissed for default for non­
removal ofoffice o~ections. It was contended bytherespondent-plaintiffs before
theSupreme Cou,rt:'jhat inasmuch as theappeal filed by S was dlsmissed Oy the
Supreme Court for.non-prosecutlon, thejudgment of the. Division Bench of the
High Court would .operate as res judicata. It was urged that the judgment and
decree hadbecome final against B andallother defendants.in theoriginal suit.

It WM fUrlh~t e6nlended that even otherwise the appeal should bedismissed e
as it may result in conflictmg decrees. That is, if the present appeal were
allowed, resulting ipsetting aside thedecree or making any modification thereof,
it would result in the anomalous situanon of there being conflicting decrees
between thesame parties, arising outOfthesamecause of action. t ,

fIeld:
It is notpossible to accept that theprtnclpleot' resjudicata will apply to bar

theappeal. Anorderdismissingsubsequent appeal fordetaulr cannotoperate as
res judicata in respect of an earlier appeal. Neither secuon 11 CPC, nor any
principle derivable therefrom, ..would bar the appeal as contended by the
respondents. (Paras11 and42)

Thesecond contentlon hasalsonomerit. Where there, we several defendants,
who areequally aggrieved by a decree on a ground common to all of jhem.nnd g
oi~ly Ot1~ Of them challenges thedecree by an appeal ln hIS own light, the fact
that theotherdefendants donotchoose tochallenge thedecree or tha(theyhave
lost their light to challenge thedecree, cannot render theappe't!of the appealing
defendant infructuous on this ground. In fact, Rule4 andRule 33 orOrder41
CPCareenacted todealwith such a situation. ' ."!(Para 44)

h
t From theJudgment and Order dated215·4·1993 of theBombay High Court in A;iNo. 213of

1989
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Slateof Punjabv. NathuRam,AIR 1962SC8.9:(1962) 2 S<;R 636,applied
Narhari v. Shanker, AIR 1953 SC 419 : 1950 SCR 7S4;'Karam Sins'l Sobtt ':. Pratap

Chand, Am 1964 SC 1305: (1964) 4 SeR()47; SriChand v, Jagdis~ Pershad Kishan
a Chand, AIR 1966 SC 1427 : (1966) 3 SeR 451; ROlan 'AI Shah v. 1,J)lman4as

Chhadammalal, (1969) 2 sec 70; Maha/)ir Prasadv, Jage Ram, (19.71) 1 sec 265;
Govindan v, Subramaniam, (~OOO) 9 sec 51Q~ HariharP,rasad Singhv.l)almi/d Prasad
Singh, (1975) 1 sec 212;!.Janarsl v, Ram Phal, (2003) 9 see 60~; Chandramohan
Ramchandra Patil v. BapuKayappaPatti, (2003)3 sec; 552; K. Murhu:,)Vami Of)under v,
N. Palani0l'pa Gounder, O~~8} 7sec ~~7i fGrm" w/ y,~rar, gflJom~QY, tam 1963 ~C
1516 : (1964) 1 SCR 980; Managing Directorv. K. Ramachandra NaU~u, (1994) 6 sec

b 339,reliedon
Badri Narayan Singh v. Kamdeo PrasadSingh,AIR 1962> SC 338 : (l9~2) 3 SCR 759;

Sheodan Singh v. Daryao Kimwar, AIR 1966 se 1332, Premier Ty~s Ltd. v, Kerala
SRTC,1993 Supp (2) sec146, distinguished; .~::

Nirmala Bala Ghose v. Balai Chand Ghost, AIR 1965 S;C 1874 : (19'05) 3 sen 550,
explained

Lachhmi v. Bhulli, AIR 19ZTLah 289 : lLR 8 Lah 384 (PS); Ramesbwar Prasad v,
c Shambeharl fAI [agannath, AIR 1963 SC 1901 : (1964) 3 ~CR 549, referredto

MahantDhangirv,Madan Mohan, 1987Suppsec528, cited
In this case, the appeal preferred by B cannot be dismtssed, S is fifth

respondent before the Supreme Court, who hasbeen: served, but-has chosen to
remain absent. The fact that S's own appeal faile<! for non-compliance with the
office obiecnons cannot have the consequence 'Of defeating theappea; of the

g present appellant B. Order 41 Rule 4 read with Rule 33 lnvests the ~vpreme

COWl wlth sui¥1c1ellt power to entertain the appeal of B and to make any
appropriate orderthereupon consonant with justice, equity andgoodconscience.

. (Para67)
B. Civil Procedure Code, 1908 - Or. 20 R. 1.2 - S\lit {or ejection of'

defendant and possession based on title - Need fQr plaintiff to successfully
establish title for success of suit :..- Challenge to title of plain'tiff l>Y way of

e defence-Maintainability of -Jurisdiction of court concerned to entertain
such question - If title cl~imed by plaintitl' is found to be null and void,
held, defendant need not .challenge it by way of a substantive suit -­
Defendant could always setup nullity of title as Q defence in any proceeding
taken against it based on such title - Burden layon the pla'intiff to prove
title and on failing to do so, suit would fail notwithstanding that the
defendant in possession may or may not have title to the property - In
ref'IY to the facts alle~ed in the plaintr it was open t9 Q~feQ.~~nt:tQ ~QDt~DQ tQ
the contrary -.,Plaintiff's title derived from certlflcate of auction-sale iSS1Jed
in its favour by'Bombay Municipal Corporation .... In the s~it filed before
the original side of the High Court, defendant (appellant) raised a
comprehensive defence and sufltciently pleaded in its written statement that
the sale was a9 ,nullity -l'here\lpon it \yas open to Single Judge of High

9
Court to go intd' the question and decide if plaintiff had good :title or not ­
After recording'evidence of both sides, Single Judge found that certificate
issuedby BMC:was Invalidandhence liableto be declarednulland voidfor
contravening,' pj'ovisions of'S. 206 of BMC Act, and Regulations made
thereunder ,-:fIeld, in such circumstances, Divisi,on Bench of High Court
erred in interf~ing with the finding of Single Judge and holding that the
auction..sale coti.Jd not be challenged by way of defence in the, suit tiled by

h the plaintiff fQt~tecovery of possession - Specific Relief Act, 1963 - Ss. 5
and 34 - Evi4e.Pce Act, 1872,SSt 101and 102- Burden of pr90f

------~ I' I j[Miij.~""i~"I"'''''~~~__' _.'__, _
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274 ..vt SUPREME COURT CASES (~004) 5 sec
c. Civil Pio'~dure Code, 1908 - s, 79 and Or.27 R. 1 --:i~Sl,lj~ by 'or

against Gover~~nt -- Mohumdee Begum case, (1868) 10 SlJth 'W~ 2S (PC),
clorified that tlIr»Igh as a rule an aet 6fState ~all b~ ~lu~lIel\g~d .'" it duly a
constituted suit,:Sf'a third party claims title from such act of State,nullity of
such title can bi'~leaded as a defence ' ,~,

Held: ".
If the title cla.Imed by the plaintiffwas a nullityand wholly void, therewas

no need for the,:~efendant to .challenge it by way ora substantive suit. The
defendant could ~'ways set uP:. nullity Of title as a defence in any proceeding b
taken against hini'based upon suchtitle. If, in fact, thesale was a ny.JIity, it was
non est in the ey~of the law and all that thedefendant had to do was point this
out. ~.: .. (Para73)

AjudhRaj v, Motif(1991) 3 SCQ 136; Vidhyadhar v.Manikrao, (1999) 3 S¢C 573, relied
'on •.

Abdullamiyan v. G~l'I. of Bombay, (1942)44 BornI:.R 577 : AIR 194280m 257, app~ved

As a rule, it niiyhe that an actof theStatecanbe quesdoned i:i) municipal C
conn by way of aduly consuuned suit. However, if another person claims a title
from a so-called actof the State, there is no reason why the derendanr cannot
pleadnullity of titte, ' (Para77)

Nawab Umjad Ally Khan v, Mohumdee Begum,(1868)10SuthWR 25 (PC),clarified
Here, the plaintiff's suit is forejection of thedefendant and for possessionof

thesuitproperty. She mustsucceed or fail on thetitlethat sheestablishes. If she (1
cannot succeed in proving her title, the suit must fail notwithstanding that the
defendant in possession mayormay nothave title totheproperty. " (Para75)

Brahma Nand Puri v. Neki Purl,AIR 1965SC 1506: (1965)2 SCR233, reliedon

The defence raised by t~e defendant-appellant in this cast: was quite
comprehensive. He hadchallenged the plaintiff's titleon the basiso~ thealleged
,a~lction ..sale as a nullity on the grounds of ultravires, lackof jluisd;iction, non- e
~~rYi~e of gernW1G notic~ on all hcirs/cOl'owners, breach ofmaJldatory provi~ion~
of law and alsoperpetration of ~aud, theparticulars Ofwhich wererelterated and
adopted f1'0111 the suit of the otper defendant as well as that defendant's written
statementin the plaintiff's suit.Thus theappellant had sUfficiently pleaded in his
written staremenr the defects ill the title of the plaintiff and it was, therefore,
open for the Single Judge togo into this question and decide if theplaintiff had
good title or not. TIle Division Bench, therefore, erred in intetferipg with the
finding Of the SingleJudgeon.this ground. On thefacts, theSingl~ Judgehad
elaborately discussed the evidence and come to a finding with .Which it is
diffict,J,lt to disagree. It is notpossible to share the view Ofthe Division Bench
that the defects in title pleaded and found by the Single Judge-were mere
trregularines in conducting the sale which could not have been; challenged
collaterally. The finding of the.Single Judge that the plaintiff's title'was invalid 9
and nonest for contravention Oftheprovisions of Section 206 of the BMCAct
~.ng .the RegUlation3. Inade Ulereunder, i~ fUlly ju~tJfie4 and btooked no
Intederence inappeal.' .: (ParaS'79 and76)

Narahari Mohanti v, GhanashyamBal, AIR 1963 Ori 186; Chenihiperumali'll/a; v, P.M.
Devasahayam, AIR 1956 Trav' Co 181 : ILR 1956 Trav "Co 62 (FB);"Kishorsingh
Anarsingh v. TejSingh Dhyansingh, AIR 1967MP 120,distinguished '

_ Mohan~~~~. CI!!.(20~ 4 SCC~62, rr:li::!.~...--. .....,.,_. . _._,_ .......-.... _

www.vadaprativada.in

www.vadaprativada.in



sec Online Web Edition, Copyright @ 2019,
Page 4 Friday. Alj9\Jst9.2019
Printed For:Mr. NachiketaJQshi :
sec Online WebEdition: http://www.scconftm•.com
TrvePrint'rM source: Supreme CO\Jrt Cases
."' "'..............................•.••._.;"••••...~._ "' -.~•.,~ ···_··..-·--1~~·· ·············_· ••••• ·"'···_· ··

BAJRANGLAL SHIVCHANDRAI RUlA v.SHAS~IK,ANT N. RWA 275
Mahadev Narayan Datarv. Sa~tashiv Keshev Limaye, AIR 1921 Born257,::'ILR4S 130m 45;

Vyankalesh DhonddevDeshpande v, Kusum Dattairaya Kulkarni, AI~ ;1976nom 199 :
1976 Mah U 373,approved',

a The finding of the Division Bench in theimpugnedjudgmentthat theaction
of Bombay Municipal Corporation in holding the auction-sale could not have
been challenged by the defendant-appellant after withdrawal ofthe suit of the.
other defendant andthat theright tochallenge theauction-sale would notsubsist
in the defendant-appellant byway of a defence in thesuit filed ',by the plaintiff
auction-purchaser for recovery of possession, is erroneous. T~_e view or the

1J Division Bench thatas thedefendant-a~pellant could nothave Hlstituted a suit
for challenging the aucuon-sale and the sale certificate, equally, he could not
raise a defence to the suit andpleacJ that the auctlon-sale was'fnvalid is also
wholly erroneous, (Paras 86and 87)

D. Limltation - Limitation Act, 1963 - S. 3 - Defence, plea Of
limitation by '- Whether attracts bar o~ limltatlon - Held, .though period

c of limitation prescribed In Limitation Act precludes a plaintiff -front
bringing a'suit-which is barred by limitation, tliere Is no such limltation SQ
far as any defence is concerned ~, (Para 71)

E. MunicipaUties - Bombay Municipal Corporation Act, 1888 (3 of
1888) - S. 206(6) - Sale'of property -,' Legality,- Sale certificate issued
in the name of plaintiff - But no record in Corporatien's books that the

d plaintiff was registered as highest bidder nor as a purchaser in auction-sale
- Record showing oneJ as the highest bidder -:No explanation given for
uus discr@pancy ... Jnot olainting to b@ an agent Qt' the plaintiff - Only in
the plaint plaintiff for the first time claimed that he had paid the entire price
of the auctlon-sale but that averment not substantlated by aqy evidence-­
Division Bench'of High Court taking viewthat as J, the highest bidder, was
in the employihent Qfplahi"tiff's'husband, the sale certificate could be in the

e n~;une of .the'piaintiff and it conveyed good title - Held, reasoning of
Dlvlslon Bench')Vas faulty - Sale beingin violationof S. 206 was illegal

, ..~' (Para 97)
F. M\JniCi~lities - Bombay Municipal Corporation Act, 1888 (3 of

1888) - S.206.~ Sale of property - Mere issuance of certificate of sale in
the name of aperson (pla:fntiff) is not conclusive .of title of that person ~
There is no .PfQvision in': the Act or Regulations made thereunder for
concIl.Jsivenes~{of the sale certificate - Even' assuming,' that SUCh a
conclusivcness:,pr presum~tion of sale is there, it can only arise ifIt is showll
that the certUic.,ate is issued strictly in accordance with Section 206 and the
Regulations '~\$ 'Held on facts, sale certlflcate did not convey good title to
plaintiff ';,,~ . (Para 98)

9 " ~'~ R-MJA.'lJ29817/C
Advocateswho ~ppeared in this'case:

Sunil Gupt.8.'$enior Advocate (Sunil Dogra and Ms Sayali Pathak, Advocates, for
SureshA. 'S)i:off & Co., Advocates, withhim) for the Appellant; ,

Bhaskar P. ,<;1Upla. Senior Advocate (Aseem Mehrotra, Joseph Rana, Ms Shruti
Chaudhary,~anjay Khaitan and Suman J. Khaitan, Advocates, with him) for the

h Responde5t
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1. (20Q3) 9 sec 6e.~; Banarsiv, RamPhal .( 288b
2. (2003)3 sec552;Chandramohan Ramchandra Paulv, Bap~ Koyappa !.;.

Paa!' ,.. 289c
3. (2001)4 sec 362iMohan Wahiv. ctr 297a·b

4. (2000)9 sec 5·th, Govindan v.Subramaniam .' ~gga
5. (1999)3 sec 573,Vidhyadharv. Manikrao 295li" 296b,296e .
6. (1998)7 sec327, K.Murhuswqmi Gounder v, N. Palaniappa Gounder 290(,1
7. (1994)6 sec 3·39, Managing Director v. K.Ramachandra Na/du 291e:f b
8. 1993Supp (2) sec 146, PremierTyresLtd. v, KeralaSRrC .:' 292a·()
9. (1991)3 sec 136,AjudhRajv.Moti 295b

JO. 1987SlJPP sec 528, Mahant Dhangirv. Madan Mohan 290c
11. AIR 1976 Born 190: 1976 Mah::U 373, Vyankatesh Dhondde~ Deshpande 0':

v, Kusum DattatrayaKulkarni 298a
12. (1975) 1 sec 212, HariharPrasadSingh v, BalmiklPrasad Singh 288a,289b·c
13. (1971) 1sec 265,Mahabir Prasad v, loge Ram 287a-b, 287d,288a.b C

14. (1969)2 SCC 70, Ratan LalShahv.Lalmandas Chhadammalal' 286d-e, 287e,288a-b
15. AIR1967 MP 120,KishorsinghAnarsingb v.TejSinghDhyansingh 296h

16. AIR 1966 ~C 1427: (1966) 3SCR.451, Sri Chandv. Jagdishftrshad
KishanChand

17, AIR 1966SC 1332,Sheodan Singh v, Daryao Kunwar
18. AIR 1965SC 1874: (1965)3 SCR550, Nirmala Bala Ghose v, Balal

ChandGhose . 289b-c,291,f, 292a·b
19. AIR 1965sc 1506: (1965)2 SCR233, Brahma NandPurlvf NekiPuri i

';) 1,95e{
20. AIR 1964 SC 1305: (1964)4 SeR 647,KaramSingh Sobti v, Pratap"~ .

ChOJld 28Se-,[, 28pg-h, 288a·b
21. AIR 1963 SC 1901 : (1964)3 S(;R 549, Rameshwar Prasad v, Sham/JehariJ,\.

Lal Jagannath 287d·e,288a-b e
22. AIR1963 SC 1516: (1964) 1SeR 980,Panna [AIv, StateofBQmbay ~89b·c, Z90e
23. AIR 1963Ori 186, NaraharlM~:hanli v, Ghanashyam Bal 296g.h
24. AIR 1962 SC 338: (1962) 3 sen. 7'59, BadriNarayan Singhv.Kamdeo

fraJad Singll:: '~, 290,
25. AIR 1962 SC 89: (1962) 2 SC~ 636, Stateof Punjab v, Naihu Ram 2~~a~b, 292b-c
26. AIR 1956 Trav Co 181 : ILR 1956 Trav Co 62 (PS), Chenthiperumal nua;

v, D.M. Devasahayam .'. \ 296h
27. AIR 1953 SC 419 : 1950SeR 7~4, Narnarl v, Shanker . 285c,290g, f91d, 291d·e
28. (1942) 44 Born LR 577 : AIR 1942 Born 257, Abdul/amlyan v. (JoV!.of

&m~ .
29. AIR1927 Lah 289; ILR8 Lah ~84 (Fa), lAchhmi v.Bhulli
30. AIR 1921Born 257 : ILR 45 BOJll45, Mahadev Narayan Datarv, Sadashiv.

KeshevLimaye;: .
31. (1868) 10Suth WR 25 (PC),NawobUm}ad Ally Khanv, Mohumde~ Begum'

The Judgmentof the Courtwa$';~delivered by ,~
B.N.SRIKRIsiINA, J.- This appeal is directed against the judgment of

the Divt~~on e~n~ll Qfthe Bombay High GQU,rt gr~ting acecree fQ.r tl1~ reli~f

of possession of the suit property together with a direction for inquiry into h
111eSne profits" by reversing the judgment of the Single Judge who had
dismissed the originalsuit. .:_.-.. "'II!"-:--.---',_'~-~---"""".-~._~., _"-~-_. .. .< _._._......_,~""'"
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Shivchandrai Ramvallabh
(07-6-1971) :. Rukmanibai (D-4) (D 1939)= Durgabai
(025-12-1987) '(D 1990)

b

Facts
2. Twobrothers, Shivchandrai andRamvallabhpurchaseda plotQfland

a measuring 1063' sq metres ~tMalviya Road, Ville Parle, Bon~bhy in the year
1928. Haribux was the third brother, whose son wasNand Kishore and who
in turnhaQ a sonby nameShashikant, , ,".

, 3. Thefamilytreeof thecontending parties is as' under:
GENEALOGY

I

o

.~.

Mahavirprasad+O daughter)
(.030-6-1989)

Nand Klshore
(D 1969) =
(Chaadrakale)

d (3
daughters)

. ,,' I
(K~lash- (Shyamsunder)
ch~d)

/',~.

"'<~1,:_,'

r I
(Ramprasad) Chandra Bajranglel

. Prakash

(wife Satyavati)

e .', ',.
,j '~ Shashikant Ravikant~, (6 daughters)

(D - died) ',7;' ~f
4. In 1931~~Shivchandrdi and Ramvallabh constructed a buildingknown

as "HariNiwij:-' on thesaidland.Thebuilding comprised a gropndfloor, two
upper floors 'a#9' several separate outhouses, sheds; and garages, In all, there.
were five sep(r,ate structures having 5 different municipal ward and street
numbers, namely, Nos. 781(1), (2), (3), (4) and: (5). Bombay Municipal
Corporation (l'lC'reinafter "BMe") used to issueseparate property tax bills in
respectof thes,~ five demarcated properties. The families OfShivchandrai and
Ramvallabh ',],vere occupying Had Niwas as their family house.
ShiYchandrar~"o.tanlily eKp~nded in due course of time and consisted ofhis

9 wife Rukmanibai, three daughters and six sons, Ramvallabh's family
consisted or'l\is wife Durgabai, one daughter and his son Mahavlrprasad,
Satyavati, thetplaintiff in the suit, which has given lise to the present appeal,
is the wife of Ramprasad whois oneof thesonsof Shivchandrai.

S.' Sometime in 1933, Bajranglal, the appellant, wasborn to Shivchandrai
in HariNiwas' itself. In 1939 Ramvallabh died.leaving behind his wife

h Durgabai, one .daughter andsonMahavirprasad, In'1962, one of the six sons
_~Shivc~~~~~!:anlely, ~ha~dra Prakash, shifted_his res.~~ence 'to Bandra
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and has been living separately. Shashikant with his;father Nan:d Kishore
moved out to Madras and settled there.

6. In 1964, Shivchandrai also moved over to Madras to set~~ with his a
nephew Nand Kishore. Until his departure to' Madras, Shivchandrai was
carrying on a business in partnership with Mahavlrprasad inafirm known as
"Gorakh Ram Golak Chand" in Bombay. The office' of the said firm was
~ituAt~d ~\t Choksi Chamber, Zaveri .8azar, BOIlllJay. The partnership
employed anemployee byname Janardnan Dhuri, The property tax. in respect
of Hari Niwasbuilding used tobepaid, by the said partnership firm, 0

7. After Shivchandrai's going away to Madras, Mahavuprasad and
Ramprasad started attending tothe'management of the 'property and payment
of municipal taxes upon receiptof themunicipal bills. Janardhan Dhuri being
a long-standing employee ofthe finn used toassist them in this work and this
wasbeingdoneunderarrangement withShivchandrai,

8. In 1964 Katlashcnand also shifted his residence to Juhu, Ville Parle, 0
Bombay, In 1965, Shyamsunder shifted his residence to Ajmal RQaQ,
Bombay, In 1968Mahavirprasad shifted his residence toJethwa Niwas, Ville
Parle, Bombay. In 1969, Ramprasad shifted his residence to Juhu Scheme,
Ville Parle, Bonlbay.

9. Despite shifting of his residence, Ramprasadcontinued to be in d
possession of the portion of tl1e ground floorof HariNiwas and.Bejranglal .
remained in possession of the. second floor and contlnued to .live there.
Shashikant, Mahavtrprasad, Rukmanibai and two othersonsof Shivchandral
continued to retain Possession of different portions of HariNiwas,

10. On 22-11-1968, .the Commissioner of BMC' issued a warrant ,()f

attachment in the names of Shlvchandrai and Ramvallabh for recovery Ofa e
sum of Rs5972.52 (total of 5~ bills issued in respect of structures of Hari
Niwas) as property taxfor theperiod from 1~4~1963 to31-3~1968.··On 23-12­
1968, a sumof Rs2250 waspaid towards property taxandsomedispute was
raised with regard to the balance. On 14-7-1969, theMunicipal Corporation
decided to auction the suit property and fixed a reserve bid for the auction-
sale at Rs 30,600. It wt\S by I this titne rev.e.aled that one Of the~pernong in
whose name the warrant of attachment hasbeenissued; namely, Ramvallabh,
had already died. Hence, the warrant of attachment was cancelled on 11-9-
1969. " ",

11. In 1969-70, Janardhan Dhuri joined the soleproprietorship concern
of Ramprasad with trading name "Gorakh Ram Haribux'', whlch had its
office on the ground floorof Hari Niwas. As an employeeof thisconcern he 9
continued to attend to the job of payment of municipal taxes inrespect Of
Hari Niwas, The municipalbills were received eitherby Janardhan Dhuri or
Mahavirprasad. ·

12. On 4-10~1969, a warrant of attachment in thenames of Shivchandrai
andMahavirprasad wasissued forrealisation of a sumof Rs5996:Z9 towards
municipal taxes for the period 1-10-1965 to 31-3-19p9. However, on this h
occaslon no reserve bld wasflxed bytheMunicipal Commissloner.--..-........--..--r------7- -.. c_-.._,

, :~:., .,
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13. On 17-11-1969, the orders pursuant to t1~e warrant !Of auachment
were sentby the offieers eoftcemed of BMC to I\1ahavirpra~a(j athis addre.ss

a at Jethwa Niw~s, Bombay and also to Shtvchandra! at his aqoress b.oth at
Madras andZaveri Bazar, Bombay. ";;

14. On 19-12.. 1969/30-12:.1969 Shivchandrai and Mahavirprasad
respectively re~ed to 13MC objecting to the sumsdemandedon the ground
that theirappeals with regard to increase in rateable value to which they had
objected were p~nding. On.6-1-1970, BMC informed Mahavirprasad that the

b auction-sale wdbld be heldon 12-1-1970 if theduesdemandedwere notpaid
before 10-1-1~~io. On 12-1-1970, Shivchandrai and Mahavhprasad paid a
sum of Rs407i.64 as'against Rs5996.29· demanded under the warrant of
attachment an4~greed to pay the balance later. Consequently; the proposed
auction-sale ~~, cancelled. "

l~t On ~~~~-1970J a letter of demand wassentby BMConly in thename
c of Shivchand'r~idenlandirig balance amount due under the warrant of

attachment (l~~5996.29 - 4073.(j4 = Rs 1922.6.5) and new.taxes for the
period 1-4-19~~ to 31-9·1970 equal to Rs 2593.5q, in all making a totalof

,Rs 4516.21.·~6. costs were specified; quantified or demanded Oy this
Ietter-cum-bill.j .
. 16. On 3-~~1970, both Shivchandrai and Mahavirprasad sent a reminder

d to BMC to s.~htJ a final statement of account to enable them to make the
necessary pay~ent of taxes and requested that theproperty notbe auctioned
in the nleantil~e. On 4·8-1970, the auction-sale, which was scheduled to be
held, was adjqtl111e.d sine die on the ground that there was no bidder and a
newdateofa.Uttion was fixed as26-11-1970.:~

17. On j9-l0-l970/BMC replied to letters dated: 3-8-1970 of
e Shivcbnndral 6ndMahavirprasad reiterating theold dues underthe warrant Of

attachment ~$:well as thenew taxes due, without specifying any amount of
costs or giving the final statement of accountas demanded by them in their
letters. By thfs Ieuer, BMC threatened to sell the property inexercise of its
power under S~cction 206 of theBMC Act. '

18. On 26-,11-1970, Shivchandrai and Mahavirprasad paid a lump sum
amount of R-s~3500 towards the dues. Although the balance: of taxes due
under the earlier warrant of attachrnent was only Rs 1922.65·(Rs5996.29 ­
4073.64), an additional amount of Rs 1577.35 waspaidby them, Hence, the
auction-sale fixed wascancelled.

19. Shivchandrai died in Madras on 7-6-1971. On 9+6-1971 BMC
addressed a letter in thesole name of Shivcbandrai (who hadalready died on

9 7-6-1971)without addressing any letter toMahavirprasad or al}Y otherperson
on his behalf. In this letter the Corporation .adjusted th~ alTIount of
Rs 7573.64 (Rs 4073.64 +.3500) paid as against the amountof Rs 5996.29
demanded under the warrant of auachment Tor the fust time, the
Corporation specified the costs at Rs3299.40, an amountof 'Rs 1722.05
towards costs of proceedings andfurther specified thatan amount of fresh tax

h of Rs3470.08 for the period 1..4..1969 to 31-3..1971 was due, though it did
not form part of the warrantof attachment. In this fashion, the Corporation,-----.-... -.-.---~ '~"-,...,........
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for the first time, worked out the dues of Rs 12,765l/7 and derpanded an
amount of Rs5192 (Rs 12,765,77 - 7573.(4) as still due and payable. Since
the noticeof the Municipal Corporation dated' 9-6,-1971 ha4been'addressed a
in thenameof a deadperson, it wasreturnedunserved. ' "

20, On 8-9-1971, the officer concerned of BMG sent a pr?posal for
• sanction of auction-sale of the suit property towards the demanded sum of

Rs 5192.13 as' total dues. Thts proposal was forwarded to the Municipal
GQll1n1i~sioner, though at this time noreserve bid was, fixed. On ,30-9-1971
and 2-10-1971 the officials concerned of the Municipal Corporation were b
directed by theAssistant Assessor and Collector togive,' notice of (lie auction..
sale by pasting notices on the suit premises in the presence of two
independent witnesses, prefera9ly tenants. TheMunicipal Corporation claims
to havepastedsuch noticeswithout thepresence of any independent witness
as directed. " ;

21, On 5-10..1971, Mahavirprasad learned about the auction-sale and C
wrote to the Municipal Corporation that as Shivchandrai had died on 7-6..
1971, the demand notice should be addressed to all.the co-owners of the
property and in the meantime the auction-sale should not be held.'{fhis letter
was received by the Superintendent, 'K'. Ward, S.D. Madlwala, and the
ASSeSS111ent Department of the Municipal Corporation on 6-1O~ 1971 and
7-10-1971 respectively, '4 q

'22. On 12-7-1972, Bajranglal, Mahavirprasad and others received a
telegram from Satyavati (the' plaintiff) for Immediate handing over of
possession of the' suit property to her alleging that she had become sole
owner of the property at the auction-sale heldby theMunicipal Corporation
on 7.. 10-1971. On 15·7,,1972, Mahavirprasad sent a legal notlce to the
Municipal Corporation and toSatyavati denying that she had become sole e.
owner of theproperty in quesrion.

23. On 15-7-1972, Suit No. 118 of 1973 was tiled by Satyavati for
delivery of thepossession of property. Theparties tothe suitwereas under:

Plaintiff: SmtSatyavati R.. Ruia-

Defendants: 1 Shashikant NandKishoreRuia
2 :Mabavirprasad Ramvallabf Ruia

3 : .Kailasbchand Shivchandrai Ruia
. 4 · SmtRukmanibai Shivchandrai Ruia

5 Shyamsunder Shivchandrai Ruia
6 Ramprasad Shivchandrai Ruia
7 , ChandraPrakashShivchandrai Ruia
8 -Bajranglal Shivchandrai Ruia ,

24, In this suit~~t wasclaimed thatRamprasad(D-6) had already handed
over possession to. the plaintiff and it was alleged that he was the only
defendant continuing in actual occupation of' Hari Niwas while Ule
possession of·allot-tler defendants wassaid to be merely formal. '
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2$,This s~i~ was initially filed in a CityCivil Court, butwas retumed by
that court du'e2lto undervaluation and refiled on: the original side of the

a Bombay Higli-,¢Qurt,'i ' . '::
Z6. On Z:10~ 197, S\~itNQ, Zla Qf 1~73 was fi~e,~ on the od¥inal side of

the Bombay ,lJigh Court' by Mahavlrprasad and his mother Durgabai
challenging: .(~ the auction-sale alleged tohave taken place .on 7-10:1971,
and (2) the cel~iticate of sale dated 14-1-1972 alleged to have been issued
therein to Snl(~atyavati, andseeking a declaration that SmtSatyavatiwasnot

b the sole owhe.tof suit property but that Mahavirprasad and Durgabai were
alsoco-ownecfof thesuitproperty (l.e,Han Niwas),

27, On'4~Y~1973, Mahavirprasad filed his written statement contesting
SuitNo. 118of 1973 on various grounds challenging the validity of thesale
and the plaintiff's title. He alsodetailed several particulars of fraud vitiatlng
the sale and:pleaded that the suit of the plaintiff Satyavati wasbad for non-

e joinder of the~Municipal Corporation and prayed for dismissal thereof, On
18-9-1973 B~jranglal (D';8) Shyamsunder (D-5) , and Kailashchand (D-3)
filed their r~s~etive individuRI written statements contesting Suit No. 118 of
1973 filed b~the plaintiffSatyavati. Bajranglal, in particular, defended the
suit by conteMling that the'sale was a nullity, as it was ultra vires the legal
provisions and'on the ground of lack of jurisdiction, non-service of demand

d notice on alllhe heirs and co-owners, irregularities and breach of law and
fraud. Referrieg to thepleasandparticulars Of fraud statedbyMabavirprasad
in his Suit -No. 218 of 1973, as well as Manavirprasad's written statement
filed in Suit N'o, 118of 1973, Bajranglal adopted thepleasraised therein. He
also contended that the Bombay Municipal Corporation was a necessary
partyand the.suitwasbad fornon-joinder of a necessary party.

28. Sometime in 1973..74, Ramprasad closed his office which was
e situated in Hari Niwas. Bajranglal continued to havephysical'occupation of

the suit property ever since then and continues torenlain in 'occupadon till
date.

29, On 15-7-1975,Satyavati filed a written statement contesting
Mahavirprasad's Suit No. 218 of 1973. On 24·7-1984, BMCfiled its written
statement contesting Mahavirprasad's Suit NO. 218 Of 1973. "On 9-9-1985,
Bajranglal filed his written statement supporting fully Mahavirprasad's Suit
No.218of 1973 challenging thesaleof suitproperty toSatyavati,

30. On 9-9-1985 Mahavlrprasad adduced oral evidence U1 his Suit No.
218 of 1973 before the Ieamed Single Judge. His cross-examination,
however, remained incomplete and waspostponed to the nextday, On 10-9­
1985, Mahavirprasad suddenly moved the learned SingleJudge (pendse, J.)

9 for withdrawal of his suitand thisprayer was allowed by the..'learned Single
Judge. Counsel for the defendant Bajranglal made a request that he be
transposed as plaintiff in SuitNo,218of 1973 to enablehim to prosecute the
suit, which had originally been filed by Mahavirprasad. This requestwas,
however, rejected and the permission sought was de¢lirt~db.Y the learned
SingleJudge. In his order.the learned Single Judgeheld that thisrequestwas

h hit by laches and that a substantial light had accrued to the plaintiff on
account of the property in auction, ~hich ~ouldn()t be defeated by belated
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transposition of Bajranglal in tIle placeof original plaintiff Mahavirprasad in
Suit NO. 118 of 1973. Bajranglal filedAppeal No. 842of 1985 challenging
the order of Pendse, J. declining the request for transposition, This appeal a
wasdismissed 011 21-1-1987 bya Division Bench of the HIgh C04rtholding
thatBajranglal's right to institute a suit wasan independent separate remedy
for claiming the samereliefagainst th~ plaintiff as had been claimed in Suit
No. 218 of 1973, and that, since this rightwas lost,Bajranglal could not be
permitted to get over the laches and to subvert the period of limit~tion by
allowing his application for transposldon in Mahavirprasad's Suit-No. 218 of b
1973.

31. On 25·12-1987? Rukmanibai (D-4) died while;she was living in Hari
Niwas.

.32. On 28-6-1988, during-the trialof Suit No. 11~ of 1973, the learned
Single Judge (Suresh, J.) proposed to implead BMC:as a party to the suit,
This proposal was vehemently opposed by. the plalntiff and due to the c
opposition the learned SingleJudge did not press the'proposal. The learned
SingleJudge, however, permtued the parttes to lead evidence wit,p regard to
the validity of the sale made by BMC. TIle counsel for the plaintiffsought
and was granted adjournment for putting his client Satyavati in 'the box as
witness forexamination on 29·6-1988. However, on thatdate the plaintiff <lid
not appear as witness and adjoumment was sought on medical grounds. d
Despite two more adjournments granted, the plainpffdid not appeal' as a
witness, nor was any other evidence led by the plaintiff to support the sale.
On 14-7-1988 thelearnedSingle Judgedirected BMCto produce.its records
wHh regard 'to the aucuon-sate.of liar! Nlwas. On ~g-'-198g counsel for the
plaintiff stated thathe did not.desire toexamine theplaintiff as a witness. On
3-8-1988 the learned Single Judge (Suresh, J.) ordered the! Municipal ~

Corporation to produce the complete records connected with the sale. On
9-8-1988, in response to a witness summons issued on behalfof'Bajranglal,
one S.D.Madiwala, Superintendent, 'K' Ward appeared as a witness (DW 2)
and stated in hisdepositton that he had brought the entire records and that
therewasno otherfile connected withthesaleof Hari'Niwas. On.25-8-1988,
the learned Single.Judge (Suresh, J..) delivered thejudgment disnilssing Suit
No. 118 of l973,~cording detailed findings that ~~. sale and alleged title
clalmed by the plaintiff were illegal, null andvoid and non est. on various
grounds. The plaiI!uff Saryavati filed Appeal No. 213 of 1988 against the
judgnlent on 5-1.n·{~988.

33. On 21-t·1991, this Court dismissed Special Leave Petition No. 1154
of 1988 filed by ~ljranglal, challenging theorderof the Division BenchOf 9
the High Courtin..t~e matterqf transposition in theplaintiff's SuitNo. 218 of
1973. " .~' .

34. On 2-4· i9~~/5-4-1993, a Division Bench of the High Court headed
by Pendse, J. allQwed the plaintiff's Appeal No. 213 of 1988, set aside the
judgment of Suresh, J. anddecreed theplaintiff's suitfor possession against
Bajranglal and "9tpers. The application for speaking to the minutes by h
Bajranglal wasnq~;entertained by theDivision Bench.

'--...,..-~--..,.-.-..-~----,....•.•,
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Maintainability of thepresentappeal
(A) Res judicata

9 39. At the outset, therespondents contend that the presentappeal is not
maintainable and that, if maintainable, propriety demands that it shouldbe
dismissed as otherwise it.may give rise to conflicting decrees in the same
cause ofaction.· '.

40. The present appeal is only at the instance of the-sole appellant
Bajranglal, who was Defendant 8 i~ the original suit filed by Respondent 8

h (origlnal plalntlff). The decree made by tbe HIgh Court qua other respondents
(original defendants) has attained finality since Defendants 1~4, 6 and 7 in
~---".-_.~.~.. ....--~---.' -----:',..-..~.--.........- ......~--.. ---.-.-.-.----...".1'--..........,.,.... -._.....-
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that suit did not challenge tne jygglll~lH ~~t~q 2-4-19~3/5-4-199~' made 1?r
the Division Bench of the Bombay High Courtand the consequent decree,
Original Defendants 1, 2 and":/; did not participate in tl1e proceedmgs before a
theHigh Court and thesuit was contested onlybyDefendant 5Shyamsunder
andDefendant 8 Bajranglal (thepresentappellant). Therespondents contend
that inasmuch as the appeal filed by Shyarnsunder, Original D~fendant 5,
beingCA No. 7490 of 1993 wasdismissed by this Courton 15..1-2001 for
non-prosecution, the judgment of the Division Bench of the Bombay High
Courtoperates as res judicata, .It is urged that thejudgment and decree has b
become final as against Bajranglal and all other defendants in the original
suit. Evenotherwise, it is urged that' the present appeal musr bedismissed as
otherwise it·ll1QY give lise toconflicting decrees. .

41. It is notpossible to accept thattheprinciple of res judicata"will apply
to bar theappeal. Sedi61\ 11 CPC would bw' the court froln trying i9.nysuit or
issue in which the matter "directly and substantially In issue" between the c
sameparties or between the parties underWhOIU they or any of them claim, '
litigating underthesametitle41 a courtcompetent to trysuchsubsequent suit
orsuit in which SUCh issue hasbeen subsequently raised, hasbeen"hearQ. and
finally decided by such court". In the present case, Bajranglal and
Shyamsunderwere.. defendantsin Original SuitNo. 118of 1973."fJ1e suitwas
dismissed and the'plaintiff Satyavati carried an appeal to the Division Bench. d
In the appeal, both Bajranglal and Shyamsunder were respondents. The
Division Bench, rey.ersed the Single 'Judge's judgment anddecreed'the suitby
its judgment.. ·As.me respondents in the appeal before the Division Bench
bothBajranglal and-Shyamsunder were aggrieved by thedecree against them,
The present appellant Bajranglal filed SLPNo. 8425 of 1993 on 27-5-1993,
while Shyalns,~n"d~f. filed his appeal 9LPNo. 1g~92 of1993 On 17~12-1993.

42, Leave was'~ranted in Bairanglal's appeal on 4-10-1993 while leave f4
was granted in.,!.~hyan1sunder's case on 17-12-1993. Subsequenny,
Bajranglal's ap~~~ was numbered as Civil Appeal No. 5293 while
Shyamsunder's ~~eal was numbered as Civil Appeal No. 7490 of 1993.
Shyarnsunder's appeal was dismissed for default for non-removal of office
objections on 15,~ti2001. Thus, it is obvious thatboth in the matterof filing
the SLP and srenting of leave, Bajranglal's appeal was earlier and
Shyamsunder's w,~ later in time. In these circumstances, we are unable to
accept thecontenJ~6n thatanorderdismtssing a subsequent appeal-fordefault
can operate as resjudicatain respect of an earlier appeal. NeltherSection 11
CPC, nor any: 'p~inciple derivable therefrom, would bar the! appeal as
contended by the~!~pondents.The contention is misconceived and we see no
merit in [he concention. In our judgl1umt, [he appeal is perfectly luaintainable. 9
(B)Conflict ofd~~~ees (

43. The resl'o~·dents then contend that, even if the appeal is not liable to
be dismissedoujthe principle of res judicata, even otherwise the appeal
should be dismis~edas it mayresult in conflicting decrees. Upon dismissal
for default of GiyU Appeal No. 7490 of 1993, the decree madeby the High
Courtbecame final as againstShyamsunder, If thepresent appeal is allowed, h
resulting in setti~ aside the.~ecree or making any ~odifi~~~on· thereo~
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would result i~' the anomalous situation of there beingconflicting decrees
between thesame parties,· arising ou: of the same cause ofaction, is the

a contention. . :.'
44. In our view, this contention has no merit. Where there are several

defendants, who'are equally aggrieved by a decree on a ground common to
allof them, and only one of them challenges the decree by a~ appeal in his
own right, the fact that me( other defendants do not choose to. challenge the
decree or that they have lost thetr right tel challenge the decree.icannolrender

1) the appeal of the appealing defendant infructuous on this ground. In fact,
Rule 4 and Rule 33 of Order 41 CPC. are enacted to deaJ with such a
sttuation. :

45. A number of judgments were cited before us in support Of the
argument that the present appeal should not be entertained as otherwise it
may be likely to produce confllctlng decrees.' :

c 46. In Narhariv. Shanker' A instituted a suitforpossession of two-third
share in an estate against Ii andC wbo claimed a one-third shareeachin it.
Thesuitwasdecreed bythetrial court. Band Cfiledseparate. appeals, These
appeals were heard together 'and dtsposed of by'the same judgment, Two
separate decrees were prepared. A preferred an appeal from one of these
decrees in time payin~ the 'fullcourt ~ee. After the period of.limitation haq

d expired, A preferred an appeal from.the other decree also. The High Court
heldthat inasmuch asoneof theappeals was time-barred, the fLrst appealwas
barred by resjudicata. Thi~, Court rejected this contention and.approving the
observations of Tek Chand, J., in Lachhmi v. Bhull{l, pointed out that the
determining factor is not the decree, but the matter in controversy, The
estoppel is notcreated by the decree, butcan onlybe created l,y thejudgment
and that there was no question of application ofthe principle ofresjudicata.

e It was therefore, held thattbe appeal of A was competent, ~,.

47. In Karam. SinghSokti v. Pratap Chan(/3 a proceedingunder theDelhi
RentControl Actforevlction hadpeen flled against the tenant and sub-tenant
on the ground that the tenant had, without theconsent of the/landlord, sub­
let, assigned or otherwise' parted with the rented: premises. One decree of
eviction was passed by the trial Judge against bothtenant andsub-tenant who
were defendants. Both the detendants were aggrieved by 'the decree of
eviction and each had his,own right to appeal from that decree. While t}1e
tenant failed to move anappeal, the sub-tenant filed an appeal against the
decree. This Court held thatthere was onedecree and therefore theappellant
was entitled to have it set .aside "although thereby the tenant who had not
appealed would alsobe freed from thedecree". It was open to'thesub.. tenant

9 to contend that the decree was wrong as it was passed oIt' an erroneous
finding and the sub-tenant could caallenge the decree on-any available
ground. Thus, it was hel~ that the appeal of one of the defendants was

h t Am. iQ~~ se4iQ: lQ~O~e~ '~4
2 AIR 1927Lah 289; ILR8 La~ 384(FB) .

_._~_AIR 196~SCE05.:.(l964)4SCR647~.__. . ,_. ':
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286 SUPREME COURT CJ\SJES · (2004) 5, sec
competent, even though the other defendani'whQ wa~ equally situated had
filed no appeal.

, 48. In Sri Chand v. Jagdish Pershad Kishan Chand4 the plaintiff had a
commenced his suitagainst threesureties who were defendants ina suit.The
said defendants objected to the execution of the decree against them on
several grounds. The trial courtrejected theobjections raised by the sureties
and thisorderwasconfirmed by a Single Judge of theHighCourt/Anappeal
under the Letters Patent was dismissed in limine. The three sureties moved
this Court by special leave petition in which leave was granted tothem, One b
ofthe sureties dieo .even before the record of the appeal was transmttred to
this Court. The application made for bringing thelegal heirson record. came
to be. rejected" It\~S contended before thisCourtthat theappealhad abated
in it~ entir~ty lJ~~a\l§v th~ n~ill ofon~ 9f~hy ~lJr~U~~ n~~ nQt 9~yn !QrQvgh~ Qn
record, as the groynd on which thejudgment of the High Courtproceeded
was common to,' a$ the sureties. This contention was, upheld forthe reason C
thattheappeal fil~a' in thisCourtwas a single appeal by all the three sureties,

. and one of them hlving died. and his legal representatives not having been
brought on recordsthe decree became final as against such a surety, It was
alsoheld that OrdG( 41 Rule 4 CPC would not apply here. Thisjudgmentis
.dlstinguishable oit,~its facts as, there was only one appeal filed by all three
sureties.,~/·· ~ d

49. In Rata~l:ttal Shah v. Lalmandas Chhadamwalals this.Court had
occasion to examisethe scope of application Of Order41 Rule4 CPC in a
situation like the, ~csent one.. In thiscasethere was a joint decree againsttwo
defendants R and·:¥~ R alone appealed to theHigh Courtby impleading Mas'
second respondetu'in theappeal. Mwasnotserved wlth notice as: a result of'
which theappear~~nle to an endas faras M was concerned. TheHigh Court e
dismissed theap¢h1 on theground thatthedecree was: jointlyagainst bothR
and AI, in a suit~on a joint cause of action, the decree againstM having
become final, R·c~ld not be heard alone in the appeal. ThisCourt reversed
thejudgment of:t~e High Courtby taking theview that the appeal couldnot
be dismissed oIi.·epe ground thatM was not served, nor could the appeal be
dismissed on ~~~.gr()und that there was a possibillty of twoconflicting
decrees. Delineathtg theprovisions of Order41 Rule, 4 CPC thisCourt said:
(SeC p.72,para·,~). .~

"The o.b~ct of the rule is to.enable one of the parties to a suit to
obtain relief..'in appeal when the decree appealed from proceeds 011 a
ground common to him and others. The court in such an.appeal may
r~verse or vary the d@cn~@in favour of gIl the pQrtie9 who UIe mtbe 911nle ~
interest as the"appellant." .: . ! /,

50. This Court reiterated its view in Karam Singh Sobti 3 and held that
even if it be assumed thatR was negligent, on thatground he could not be
deprived of his legal right to prosecute the appeal and to claimrelief under
Order 41 Rule 4 of the Code ,pf Civil Procedure, if the circumstances of the

4 AIR 1966SC 1427: (1966)3 SCR 451
5 (1969)2 sec 70
. , ----.-~,-----..
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case warrant it. The decreeor the trial courtproceeded ona ground common
to M andR. In the appeal filed by R, he was denying liability for theclaimof

a the plaintiffs in its entirety.Thus, it washeld that this was essentially a easy
in which the court's jurisdiction underOrder 41 Rule4 of the Codeof Civil
Procedure couldbe exercised. c '

S1. This view was reiterated by this Court in Mahabir Prasad v. Jage
Ram6• It wasa case in which theplaintiff Mahabir Prasad, his motherand his
wife obtained adecree against the defendant Jage Ram an(! two others for a

b certain amount. Their application for execution was dtsmissed by the
executing court.Mahabir Prasad alone preferred an appeal to theHigh Court
and impleaded his mother Gunwanti Devi, and his-wife Saroj Deviasparty­
respondents. Saroj Devi died and the legal representatives were not brought
on record within the period of limltation and hername was struck off from
the array of respondents. The High Court dismissed the appealon the ground

c that it abated in itsentirety. Mahabir Prasad appealed to this Court. Allowing
theappeal it washeldby this Court(videsecp. 2~7, para4): '

6'4. Order41 Rule 4, Codeof Civil Procedure, invests the appellate
court with power to reverse or vary the decree in favour of'all the
plaintiffs or defendants eventhough theyhad not joined 41 theappealif
the decree proceed& upon a greundeommcn to all the pluintiffg or

d defendants."
52. This Court in Mahabir Prasad' distinguished the judgment in

Rameshwar Prasad' as a case. in which all theplaintiffs whosesuits hadbeen
dlsmissedhad filed an appeal and thereafter oneofthembeingdead his heirs
werenot broughton record. While in thecasebeforethis Court, therewas an
order against all the decree-holders but all of them. had not 'appealed. The

e previous judgment in Ratan Lal ShahS was followed approvingly.
Commenting on the judgment in Raton Lal Shah~ in the light of Order 41
Rule 4 CPC, this Court observed (vide sec pp. 268;,69, para 6):

"Competence of toe appellate court to pass a decree'.appropriate to
the nature of the dispure in an appeal filed by one of several persons
against whom a decree is made on a ground whichis common to him and
others is not lost merely beeAU§! of rh~ ~~t~Ort ~ho was jO\ntly interested
in the claimhas beenmade a party..respondentand on his"~eath his heirs
havenot been broughton the record. Power of the appellatecourt under
Order 41 Rule 4, to vary or modify the decree of a subordlnate court
arises when .one of the'persons out of many against who111, a decree or an
orderhad. been made on a ground which wascommon to him and others

9 has appealed. That power may be exercised when other persons who
. were parties to the proceeding before thesubordinate court and against

whom a <1ecree proceeded on a ground. which was common to' the
appellant and to those other persons are eithernot impleaded aspartiesto
the appeal or.are imple~ded as respondents." ,

h
6 (1971) 1 see 265
7 RameshwarPrasadv. Shambehari wI Jagannath, AIR 1963SC1901: (1964) 3 SeR 549

---~-. .."...,.",...-.--~~-._._-
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53, The same- principle was reiterated in Govindan v. Su~.~amaniam8
where it was held that Order 41 Rule 4ocwould apply in such a..;.case. .

54, In H(lrih~r Prasad Singh v. Balmiki Prasad Singh9;~ a similar f)

contention was,' \l.tged. After analysing Ratan u», Karam Singh3 and
Mahabir Prasa(ffi;,fand distinguishing the judgments In State of Punjal) v.
Nat/at Ram10 andRameshwarPrasadv. Shambehari Lal Jagannatb7 it was
held that nomlall~::Order 41 Rule 4 would apply to a situation like the one
beforeus. .:; ~' ' -

55. This prih~iple has also 'been reiterated in the recent jUdgnlent in b
Banarsi v. Ram p,.b.o.l ll whichholds thatOrder 41 Rule 4 and Rule33 are to
beread together/'tpis Courtobserved (vide sec p. 619,para15):,t

"15. Rule,~ seeks to achieve one of the several objects soughr to be
achieved by,~iJ1e 33, thatis, avoiding a situation: ofconflicting decrees
cooling into, e.iistence in thesamesuit. The abovesaid provisions confer
power of tne 'oWideQ[ 9.n1~litude lU~ the a~~ell4te ~Olltt ~o ~~ todo complete 0

justicebetwe¢Q' theparties andsuchpower is unfettered byconsideration
of facts like':Wbat is the subject-matter of the appeal, who has filed the
appeal andwqeuler theappeal is being dlsmissed.allowed or <lisposecJ of
by nl()difying~he judgment appealed against. Whiledismissing an appeal
and though cet.hfinl1ing the. impugned decree, theappellate court 111ay still
direct passing of such decree or making of such, order which ought to d
have been passed or made by the court below In accordance with the
findings of·Taft andlawarrived at by thecourt below an" which it would
have done haft., it beenconscious of theerrorcommitted by it and noticed
by theappellfite court. Whileallowing theappeal qr ctherwlseInrerfering
with thedecree or orderappealed against, theappellate court maypassor
make such further or other, decree or order, as the case would require e
being done, .cons1stendywlth the findings arrived at by the appellate
court. Theobject sought to be achieved by conferment of such power on
theappellate courtis to avoid inconsistency, inequiry, inequality in reliefs
granted to stmilarly placed parties and unworkable decree or order
COIning intoexistence. 'Ibeoverriding consideration isachieving theenos
of justice, Wider the power, higher the need for caution andcare while
exercising thepower. Usually thepower under Rule 33 is exercised when
the portion of the decree appealed against or the'portion ofthe decree
held liable to be set aside or interfered by the.appellate court is so
inseparably connected with the portion not appealed againstor left
untouched that for the reason of the latterportion being.left.untouched
either injustice would result or inconsistent decrees would follow. The {.}
power is subject to at leas] three Iimitations: flfstlYl thepqwyty~lln9t Q¥
exercised to the prejudiceor disadvantage of a person not a partybefore
the court; secondly, a clalm given up or lost cannot pe revived; and

8 (2000)9 sec 510.
9 (1975) 1 see 212

10 AIR 1962se 89: (1962)2 SCR636
11 (2003)9 sec 606
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thirdly, such part of Ole decree which essentially ought.to have been
appealed against or objected to by a party and which ~·~lat party has
permitted to achieve a finality cannot be reversed to the advantage Of
such party. A case where there are two reliefs prayed for and one is
refused while the otherone is. granted and theformer is not inseparably
connected with or necessarily depending Q~ the other, 'In an appeal
against the latter, the former reliefcannot be granted In.favour of the
respondenr by the appellate court exercising 'power under Rule 33 of
OrOor41."
56. This-judgment considers theobservations made in Panna (At v: State

of Bombay l 2, Harihar Prasad Singh9 and Nirmqla Bala Ghose v. Balai
Chand Ghose13 and holds that Order 41 Rule 4 CPC wouldtake care of a
situation as theonebefore lis. .

57. In Chandramonan Ramchcndra Patil v, BopuKoyappa Patil14 a suit
C for partitionwas filed in which the right of partition was recognised and

upheld by the Court. In the opinion of the Court, the fact that one of the
plaintiffs had appealed, and not all, did not render the appellate court
powerless for it could invoke the provisions of Order 41 Rule 4 read with
Order 4] Rule 33 CPC, It was held that theobject of Order 4'1 Rule 4 is to
enableone of the parties to a suit to obtain reliefin appeal when the decree

d appealed from proceeds OIl a ground common to him and others. The Court
in such an appeal muy VUI)' [he decree in favour of all th! parties who arein
thesameinterest as the appellant. TheCourtobserved (videsec pp. 558-59,
paras 14-15): .

"14. Order41 Rule4 of the Code enablesreversal o(the decree by
the, court. in appeal at the instance of 01l~ Of some of;: the plaintiffs
appealing and it can do so in favour of evennon-appealing plaintiffs. As
a necessary consequence such reversal of the decree can'be against the

. interest of the defendants vis-a-vis non-appealing plaintiffs. Order 41
Rule 4 has to be read with Order 41 Rule 33. Order 41 Rule 33
empowers the appellafe court to do complete justicebetween the parties
by passing such order- or decree which ought to have been passed or
made although notall toe parties affected by the decree had appealed.

15. In Q\1f Qpinion, therefore, the appellata court by invoking Order
41 Rule4 read withOrder41 Rule 33of theCqdecouldgiantrelief even
to the non-appealing p~aintiffs and make an adverse orderagamst all the
defendants-and in favour Ofall theplaintiffs. In sucha sttuation, it is not
open to urge on behalfof the defendants that thedecree Of dismissal of
suit passed, by the trial court had become final inter se between the
non.appealrilg plaintiffs and thedefendants.", ' .;

... ;f
h 12 AIR 1963SCi~6: (1964)1SCR980

13 AIR 1965SC 1.&74: (1965)3SCR550
14 (2003)3 scc.s~-------··.·r--···-·-----..-.-----.-._.__..-

-,' :~

...:,: .
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58. In K.Nli4~~swami Gounder v.N'Palaniappa Gounder15 4eal~ng with

the powers of tl1.e'~appel1ate court under Order 41 Rule 33 CPC,thlS Court
observed (videset p. 333,para12): ." a

uI'. OrQ~i;41 Ryle J~,:eni\11e~ tb; ~pPvl1itQ ~91Jrt '9 P'l~§""ny ~;~r;Q
or order wlii~,ought to have beenmade and to make such further order
or decree as, ·.:tti.e case may'bein favour of all or any of theparties even
though (i) the:llppeal is as to part onlyof the decree; and UO)uch party
or parties n)~ not have filed an.appeal. The necessary condttion for
exercisingtl)~power underthe Rule is that theparties to theproceeding b
arc before th~ court and the question raised properly arises (sic out of)
one of the jUt1:gnlents of the lowercourt and in that event, the appellate
courtcouldcensider anyobjection to any part of the order O,r decreeof
the court and~et it tight.We are fortified in this view by thedecision of
thisCourtin :Mahant Dhangir v. Madan MQhan16, No hard-and-fast role
can be laidd(~wn as to the' circumstances underwhich thepower can be c
exercised under Order 41 Rule 33 CPC and each case must depend upon
iW own fRC.~~ The rule enahleg the R,~ellate courr to ,I ~Q~~ any
order/decree Which ought to have beenpassed. The general principle is
that a decree: is binding on the parties to it until. it is set aside in
appropriate proceedings, Ordinarily the appellate court must'pot varyor
reverse a decree/order in favour of a party who has not preferred any cf'
appeal and this ruleholds.good notwithstanding Order 41 Rule33 CPC.
However, in exceptional cases, 'the ruleenables the-appellate court topass
such decree or order as ought to have been passed even if such decree
wouldbe in favour of partieswho have not filed any appeal," ;,
59. In Panna Lal v. Stateof Bombay12 this Courtsaid (videS~R p. 987:

AIR p, 1519,para 12) ,; e
u 12, Even a bare reading of Order 41 Rule 33 is sufficient to

e()nvine~ At\YOt\~' thAt th~. wide wotdirtg, was intended to empower llle
appellate court to make whatever orderit thinks fit,not onlyas between
the appellant and therespondent but also as between a respondentand a
respondent. It empowersthe appellate court not only to give or refuse
relief to the appellant by allowing or dismissing the appeal but also to
give such oilier relief to any of the respondents as 'the" case may
require'."
60.Therespondents, however, strongly relyon certain observations made

in the judgment of the Constitution Bench ofthis Court in lJadri Narayan
Singh v. Kamdeo PrasadSin~h17 and contended that theobservations made 9
inNarhari easel hadbeen distinguished by theConstitution Bench. The case
before the Constitution Bench was one where the ElectionTribunal, on the
petition of the first respondent, hadset aside theelection of theappellant on
certain groundg. The Election' Tribunal, however, did~ not entertain the tltst

15 (1998) 7 see 327
16 1987 Suppsee 528
~IR 1~62 SC ~~: (1962) 3 sea 1~_9 .......-.-.-

h
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respondent's prayertodeclare him as dulyelected. Boththe. appellant and the
first respondent being aggrieved went up in appeal to the H~gh CQVrt. The

a appellant's Appeal No. 7 was against the order setting aside his election,
while the first respondent's Appeal No.8 was against not .peclaring him
elected. Both weredisposed of by the CQml110n judgment by the HighCourt
which dismissed Appeal No.7 but allowed the respondent'sAppeal No. 8
and declared him to be duly elected. A preliminary objection: was taken on
behalf. of,the first respondenr that the appeal was incompetent as barred by

b theprinciple of res judicat,it as the appellant didnot appeal against the order
of the High Court in his ownAppeal No.7, the dismissal of which by the
High Court ccnnrmei [he order of the Bleotion Trtbunal setting aside the
election of theappellant. Hence, it was contended tha;theappellant couldnot
question the correctness Ofthefinding thathe held an office of profit which
was the basis of the dismissal of Appeal No.7. The Constitution Bench of

o thisCourt was of the view that two appeals arose out of one proceeding, the
subject-matter of each appeal being different. While the subject-matter of
Appeal No.7 related to his election being good or bad, the subject-matter of
Appeal NeJ. 8 had no relation to the validity or otherwise of the election of
the appellant, but was related to the further action to be taken in case the

.election of the.appellant was bad on the ground PJat he holds an officeof
d profit. It wasin thissituation thatthejudgment in Narhari' wa$ distinguished

by the Constitution Bench, which pointed out .that the observations in
Narhari) did not apply to cases which are governed by the general principle
of res judlcata \vhlch rests on the prlnclple that a judgment Is conclusive
regarding the points decided between the same parties and that the parties
should not be vexed twice overin thesame case. In'ourview, thejudgment of

e theCcnstituticn Benchhasnoapplication to thefacts before ~JS.

61.The effort of therespondent to relyon Sheodan Singhl~ in supportof
the object~oni~ also in vain for the observadonsin Sheodaii Singh18 have
beenconsidered anddistinguished in Managing Director v, K."t,Ramachandra
NaiduI9.~.·,· . ,

62. Reliall~ by therespondents onNirmalaBala Ghosel3 :is alsoof Ilttle
use. A three-Judge Bench .of this Courtconsidered' the applicability and the
ambit of Orde~ 41 Rule 33 CPC in such a situation, and observed: (AIR
p. 1884,paraf~} .

uWh~~,:' a party allows a decree of the court of fu:st instance to
b~GOlnvl [1$1, by not appualing again~t the qeoree, it would not be open
to another/p.arty to the. litigation, whose rights are otherwtse not affected
by the decsee, to invoke thepowers of theappellate courtunderOrder41
Rule 33, (~ pass a decree in favour of the party not appealing SO as to
give the·,l~~er· a benefit which he has not claimed. Ordet::41 Rule 33 is
primarily lptended to-confer power upon theappellate court to 40 justice
by gran,ti~ relief to a partywho has not appealed, wnenrefusmg to <}O

h ~f~··· ';,
18 SheodanSiniA y, Daryao Kunwar, AIR 1966SC 1332
19 (1994)(5sec139· .--..-----~V---~-~-. ---..,..--..'!"--------~ ..
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so, would t!'e~~i1t in making inconsistent, contradictory or unworkable
orders. We d~ot think that power under Order 41 Rule 33 o.~ theCode
ofCivil Pr09e4ure canbeexercised in this case in favour of thedeities."
63. In our view, in Nirmala Bala Ghose13 this Court has notmade any

observations conuary towhat hadbeen laid down earlier.
64. We do tlQt· 'think that thejudgment in Premier Tyres Ltd: v. Kerala

SRT(;20 cited by~' the respondents has any relevance for it:~s entirely
distinguishable onfacts. It was a case where two suits'Xere tried together and
decided by a common judgment, each of them being Q,artly decreed, One of b
theparties didnotappeal against dismissal ofpartofhisclaim, butappealed
against thepart-decree in theothersuit. It was in these circumstances thatit
was held thathisappeal was barred by resjudicata.

65. In State of Punjab v. Nathu RamlO this Courrconsidercda situation
of such conflicting, decrees and made thefollowing observadonsjvide SCR
pp.639..40): (AIRpp.90-91,para6) 0

"6. Thequestion whether a court candeal with such matters or not,
will depend on the facts: of each case and therefore no exhaustive
stntement can be lnade about the cirCUlnstances when this ispossiblo or
is nor possible. It may, however, be stated. that ordinarily Ule
considerations which weigh with' thecourt in deciding upon this question ct
arewhether theappeal between the appellants and therespondents other
than the deceased canbe s~id tobeproperly constituted or canbe said to
have all the necessary parties for the decision of thecontroversy before
thecourt. Thetestto determlne this has been described in diverse forms.
Courts will not proceed with an appeal (a) when the success of tJ1e
appeal may lead tothe court's coming to a declslon which bein conflict ~

with thedecision between theappellant and thedeceased respondent and
therefore which WOl11d lead to the court's passing adecree which will be
contradictory to the decree which had. become final with respect to the
same subject-mauer between theappellant andthedeceased respondent;
(b)· when the appellant eouid not have brougnt the a~tiOft f¢r the
necessary reliefagainst those respondents alone who are still before the
court; and (c) when thedecree against thesurviving respondents, if the
appeal succeeds, be ineffective, that is tosay, it could notbe successfully
executed." :
66. The rationale behind tlle principle was explained by theCourt thus

(vide SCR p. 641): (AIR p. 91, para 8) ~ "
"The reason is plain. It is that in the absence of': the legal g

representatives of the deceased respondent, the appellate court cannot
determine anything between the appellant and the legal representatives
which may affect therights of thelegal representatives under thedecree.
It is immaterial [hat the modification which the court will do is one to
which enc~pUon can or (ja~not be taken." \

20 1993 Supp (2) see 146
-----.,..--..,.-
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67. In our view, thisis thelitIUUS testtodecide whether anappealshould
be dismissed for possible 'conflict of decrees or not, Applying this test, it
appears tous that the appeal before uscannot be.dismissed. Shyamsunder is
the5th respondent before us,who hasbeen served, 'buthaschosen to remain
absent. The fact that Shyamsunder's own appeal failed for non-compliance
with the office objections .. cannot have the consequence ordereadng the
appeal of the present appellant Bajranglal, Order 41 Rule 4 readwith Rule 33
invests thts Courtwith sufficient power to entertain the appeal Of Bajranglal

b 'before us and-to make any appropriate order thereupon consonant with
justice, equity and good conscience. In the result, we overrule tJle preliminary
objections andholdthatthe' appeal is maintainable. .
Merits of theappeal

t;g. The ·le¥Jled SIngle' Judge raised the foUowlng issues.and answered
them asunder:' :

St.No.',':' -;;;;;;~--, , Remark$

In the negative.The
plaintiff has not
proved her title. and
the title relied Oft il
invalid in law, and,
therefore,a nl,lllity.
In th~caffmllative.

3.

• J. • Whether the suit.i~d fQr Olisjpindbr of In thenegative.
~. parties and/or causes of action for reasons
... alleged in the respectivewritten statements
:. of Defendants5 and 8?

2. . ;.~:,;' Whether the suit is bad for non-joinder of In the-negative.
~~ necessary parties for the reasonsalleged in

,;.~. their respective writtenstatements?
. ~ Whetherth~ plaintiffis the owner of the suit
:;. property? :..

. ~ ':~~'
.~ ..~,

.<=.
.~ .':~..

4. -.>;. Whether the plaintiff has not acquired title
v.1? to the suit property for the reasons alleged
~'.: in their respective writtenstatements?

5: ",~ ~;' Whether each of the defendants is a In rhe.negative.
. . :.' trespasseras allegedin para4 of the plaint?

6. ~':; Whether the defendant is the tenant in In the-negative.
~t·· respect of the premisesin his occupationas

:'i.:" alleged in their respective written
.: statements?

7. . i· Whether the said auction-sale wassubject to In the negative.
•11° the right of the defendants' tenancy and

....; . subject to the defendants' right of
~. pOSseggiOn;rUld occll~Rtion And !ftjOYM!Bt

.•• as allege~: in their respective written
. .'~ statements?

8. ' 'J!? Whether the plaintiff is entitled to mesne In thenegative.
:';' profitsas allegedin para 6 of theplaint'[

9. '.' Whether the plaintiffis entitledto any relief In the'negative.
•: and.if so, what?

69. The Single Judge's finding is that the certificate of sale Issued by
BMC was. ~n'ialid and the sale \\Tas liable to be q~cla.red. n~lt and vO,~~.,fQ!..

d

e

h
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contravening the provisions of Section 206 of the BMC Act, 1888 and the
Regulations made thereunder. Afterexamining theevi,dence befo:~¢ hlrn, the
learned Single Judge came to the conclusion that there 'was clear ~

contravention of the provisions of theBMC Actand the Regulations dealing
with the auction-sale. Healso carne to theconclusion that the sale-had taken
placewithout anyreserved bid, thatJanardhan Dhuri had never disclosed that
he. w~s biggini 'l5 ~n ~gent of S-8. the pl~intiff never cnttlrea the box, nor diO
Janardhan Dhuri, to prove that Janardhan Dhuri has l)id asher agent,
consequently, R-8 being nowhere inthe picture, the certificate ofsale could t;
nothavebeen issued inhername. .

70. The Division Bench came to the conclusion that the withdrawal of
Suit OS No. 218 of 1973 and the rejection of the.applicatioumcved by
Bajranglal for transposition as the plaintiff, which' was upheld by the
Division Bench, and the summary dismissal of the-special leave petition
thereagainst, conclusively precluded thecontention urged by theappellant in c
this regard. The Division Bench held, "the resultof rejection of application
for transposition is that the cause of action against the corporation and the
auction-purchaser came to an end" and based its findiilg upon the fact that,
on the date when Bajranslal m~9Q ~hQ "pp1iQ~~i9R fQr tl'lU5P,U5iUon 115
plaintiff (10-9-1985),.Bajranglal had lost the right to file a suit for avoiding
the auction-sale, as it was barred by time. This led the Division; Bench to a
hold:

"the result of withdrawal of thesuit and the rejection of application for
transposition is that theauction-sale in favour of theplaintiff hadbecome
final and Bajranglal cannot raise any objection in the present suit and
avoid theauction-sale". '
71. In our view, this reasoning of the Division: Bench Iserroneous. e

Although the period of limitation prescribed in the LimltationAct, 19(j3
precludes a plaintiff bringing ~ suit which is barred by Itmltauon; as far as
any defence is concerned, there is no such limitation. In reply to the
plaintiff's suit that she had derived title to the suit property by virtue of the
auction"sale and tl1e certificate ;of sale i~~ued by BMC~· it WIl.Q perfectly 01'.81\
to the defendants, including Bajranglal, to contend to the contrary, The
burden of proving the facts alleged in the plaint was squarelyupon the
plaintiff. Afterrecording evidence on bothsides, if the.evidence showed that
theauction-sale heldby BMCwascontrary to theprovisions Ofthe'BMC Act
and the Regulations made thereunder, the defendantswere entitled. to urge
upon the learned Single Judge to come to the conclusion recorded by the
learned Single Judge. 9

72.The respondents, however, contend thatthesaleproceedings couldbe
challenged onlyby wayof substantive suit. Inasmuch as thesuithad become
time-barred on the .dare of the application for transposition, there was no
scopefor the sale of Hari Niwas to theplaintiff beingchallengedby a suit.
Theyurged that theDivision Bench is rightIri characrenslng thechallenge to h
~n~ ~\li{ ~y ij~jrilnglal as a"back-door method". ·
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73. It appears tous that the contention of the respondent ~,~ misplaced. If
\h~ nUy ~l"hll~Q ~y Uw FJ~iJniff w~§ " JlvHHy ~nQ W1l9Uy v9iQ;J tQ~r~· W~~ nQ

a needfor anyof thedefendants including Bajranglal to challenge it by way of
a substantive s~h. They could always set vp a nullity of title ~~ a defence, ill
anyproceeding' taken against them based upon such title. If, ill fact, thesale
was a nullity, it was non est in theeyeof the law;and all thatthe defendant
had to do wasl/point thisout. (See in thisconnection: AjudhRaj ,~. Moti21 and
the opinion of. the Full Bench of th~ Bombay High. Courtin Abdullamiyan v.

b Govt. of BOl'nb.ay22.) .: ..

74. In Vi,Jd#.,.iAl,,',adhar v. M.'.anikrao23 the plaintiffha,... d filed.. a suit on the basis
of a sale d·ee{1. executed by D-2 in his favour .and sought; the relief of
possession oftge properly frOID Defendant 1 who wasan absolute stranger to
thesale deed. the question which arose was whether Defendant 1, who was
in possessi()n~'~could justify his possession by urging the nullity of sale

c tranBucrion ~e~\veen the plaintiff and Defendnnt Z. In thesepircUITlstances,
this Court he1d.::(vide sec p.585, para21):,

"21..~1ile above decisions appear to be based on the principle that a
person h~~is capacity as a defendant can raise any legitimate plea
available. t4) him underlaw to defeat the suitof theplaintiff. This would
also inclhd'e theplea thatthesaledeed bywhichthe title to theproperty

d was inten~~d to be conveyed to the plaintiff was voidor fictitious Of, for
that nla(te~.col1\lsive andnotintended tobe acted upon. TI1US, the whole
question .),\iQuld depend upon the pleadings of the parries, the nature of
thesuit, the nature of thedeed, theevidence ledby thepatties in thesuit
and other·~ending circumstances.
75. Here,."lhe plaintiff's suit is for ejection of the defendant and for

B possession of)pe suit property. She must succeed or fail on tHe title thatshe
establishes..I~.~.she cannot.succeed in proving her title, the .. suit must fail
notwithstanQi~$' that thedeti.en.dant in possession mayor may no,'. t have title to
theproperty. (iee in this connection: Brahma NandPurlv.Ne~i PurP.4.)

76. App~l\int Bajranglalhad sufficiently pleaded in his written statement
the defects in: the title of the plaintiff and it was, therefore, open for the
learned Single.Judge to gq into this question and decide if the plaintiff had
good titleor not. TheDivision Bench, therefore, erred in interfering with the
finding of the-learned Single Judge on this ground; On the facts, the learned
Single Judge has elaborately discussed the evidence and. come to a finding .
with which it Is difficult to disagree. We are unable to share the view of the
Division Bench that the defects in title pleaded and found by the"learned

9 Single Judge were mere irregularities in conducting thesalewhtch CQUld not
have been challenged collaterally. In 01)1' view, the finding of the learned
Sit\~l~ Judge that the plainHff's Htle was invalid and nonest fQr contraventlon

21 (1991)3 see136

h 22 (1942)44BornLR 577:Affi. 1942.Bom 257
23 (1999)3 sec 573

24 AIR 1965.se .~~~6: (1965)2 ~CR 233_._- ,_.~,_,_- ----......-'
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of theprovisions of Section 206 of the BMC Act andthe Regulations made
thereunder, is fully justified andbrooked no interference in appeal.

77. The Privy Council's observations in Nawab:Umjad Ally Khan v. a
Mohumdee IJ~gum25 on which the respondents rely, have to be understood in
the contextof the case before, it.As a rule, it nlaybe that an act of the State
can be questioned in a municipal court by way of a'., duly constituted suit.
However, if anotherpersonclaims a titlefrom a so-called act of theState,we
seeno reason why thedefendant cannot pleadnullity oftitle. In our view, the
ptid~ipl~ it\ Vidhyadhtu' ~tlseZJclearly applieg to the CQ~e on hand. 'i: b
Failure to j,llpl.ead BMC '.

78. The respondent then raised a contention that the validity-of the title
derived by theplaintiff Satyavati could nothave been.consideredIn the suit
without Bombay Municipal C;orporation being implfaded as a necessary
party. In our view, this is an argument ()fpost hocergo propter; hoc. If we
accede to theargument that theMunicipal Corporation wasa necessary p~rty, c
then by reason of Order 1 Rule 9 CPC, the consequence would be the
dismissal of the plaintiff Satyavati's suit for non-joinder of BMC, which
according to heris a necessary party. In fact, the learned. Single 'Judge was
desirous of adjudicating the' issues fully and completely, and therefore,
proposed to add BMC as a party to the suit.The plaintiffas a dominus litis
vigorously opposed and successfully persuaded the learned Singl¢: Judgenot et
to add the~orporatlon as a necessary party. ItwasIn theseclrcumstances that

,thesuitproceeded without theCorporation beingmadea partyto thesuit.POl'
the plaintiff(R~8) to now plead before us that BMC was a necessary party,
without whose presence the..'adjudication of the issues could. not have
proceeded, appears to us tobe'an argument of desperauon. Vidhyacihar case23

is a completeanswer to thisar~ument. In anyevent, theonly interest that the e
Corporation had in the matter was towards its tax 'arrears asIt was not
interested in the titleof theproperty being transferred to it.

79. In the written statement filedby Bajranglal, he had reliedupon and
reiterated all contentions which hadbeenurged by Mahavirprasad.in his Suit
No.218 of 1973. H~ hadalsoreiterated andrepeated all 'contentions urged by
Mahavirprasad both in his own Suit No. 218 of 1973 and Inhis written
statement in SuitNo. 118of 19,73. Wearesatisfied (hal thedefenc~ raisedby
Bajrat;tglal was quite comprehensive, He had challenged the plaintiff's title
on the basis of the alleged auctlon-sale as a nullity on the grounds of ultra
vires, lack Of jurisdiction, non-service of demand notice on all heirs/co­
owners, breach of mandatory provisions of law and also perpetration of
fraud, the particulars of which were reiterated and adopted from-the suit of 9
Mahavirprasad, No. 218 0(: 1973, as well as Mahavirprasad's written
statement in SuitNo. 118of 1973. '

80. The reliance placed by the respondent on thejudgment i/n Narahari
Mohanti26, Chenthiperumal Pillai v. D.M. Devasahajram27 and Kishorsingb

25 (1868) 10 Suth WR'ZS (PC) .

26 Narahari MohantiOY. GnanashyamBal, AIR 1963Ori,186 .

27 AIR 1956TravCo,~81 : ILR 1956TravCQ 62 (FB)
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Anarsingh v.·:~j Singh Dhyansingh28 is misplaced. These were all cases
where a substantive suit was filed for setting aside a revenue sale for

a realisation of 'lbe Government's arrears ... In these, circumstances, the view
taken was tl~~t~the Government ought to have been-made a Party along with
theaucdon-purenaser. ",

81. In MoA:iin Wahi v. Crfl9 there was a recovery certificate issued by the
tax officer Uri4;er the Income, Tax Act, 1961 without the required service of
notice of den1And on the assessee as mandated by Section 156 of the Act,

b prior to issue'Qt therecovery certificate. Setting aside thesale of theproperty
this Court observed (vide sec p.374, para 21):

"A titie more sensitive approach is required to be adopted. in the
process.Q~'dtspensing justice when it is found that valuable property of a
person wa~ sought tobe sold away forrecovery ofsuch arrears asdidnot
exist at aH~· .,
82.Eve~.W. the present case, the appellantwasnet invited:~o theauction­

sa.le as r~quili!d hy the BMC Act under Section ~09. Further, the gWeWU9
held for recov~ry of arrears which were noteven included inthe warrant of
attachment ptisuanttowhich the sale was held.

83. k/ahadevNarayan Datarv. Sadashiv Keshev Limaye39was a case of
d sale in execution by a Revenue Court and an attempt to execute thedecree,

The plaintiffs-who were purchasers in the auction-sale contended that they
were purchaseJs without notice, and therefore, their title was gooO as against
the judgmeni-debtor, This argument was sought to be buttressed, by an
analogical reference to a sale in execution under thedecree or a civil court.
This argument was categorically rejected by Macleod, C,J., ,',whQ observed

e (videAIR p. 258): .
"It appears to Ole that there is a very great distinction, between sales

in execution of civil court decrees and sales .~y the Rev~rtue C6uds for
arrears of assessment. l think that if it were found.as it has been found in
this case, that asa matter of fact the defendant in the revenue proceedings
was entitled to holdhis lands free of assessment, any sale which took
place on the footing 'that he was bound to pay assessment would be
invalid and that the purchaser in such a sale would not acquire a good
title except by adverse possession. In this case the purchaser didnoteven
get '. possession. The Judgment..debtor remained in possession of the
property, and ten years after the sale the vendor who bad bought the
property forRs 8, subject to various mortgages, sold itto the present
plaintiffs. In my opinion, the defendants were entitled to raise the
question whether or not the sale in 1904 was valid, and' 'on the facts of
this case I think that they succeeded inshowing that thesale was Invalid,"

h 28 Am 1967~ 120
29 (2001) 4 see362

._~o AIR 12~~~_m 257 : ILR 4S Born4S
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84. Vyankatesh DhQnddeJ: Deshpande v, Kusum ./)att{ltray~{/J(u,lkarni31

was also a case of a suit to set asidethe auction-sale held by the Revenue
Authorlties. It was contended 'for the defendant, that such relief cQul4 not be a
given in theabsence of theStateGovernment which wasanecessary party to
the suit.This contention wasrejected by the Division Benchof the Bombay
High Court by observing that where the plaintiffs c~ obtain complete and
effective relief from the Court in respect Of the subject-n1atter, in dispute
against a party, it is not necessary to join any other party whether it is the
Government or others. As long as no relief was claimed against the State b
Government, which the plaintiff wasnotbound to, the" suit wascompetent, It
was observed {vide AIR p. 205; para 4B):

"It is well established that where a Revenue Officer purports todoan
act or pass an order which is invalid and without jurisdlcdon, the
purported order is a mere. nullity; and it is not necessary for anyboc}y,
'who objects to that order' to apply to set it aside. He canrely on its o
invalidity when it is set up.against him,although hehas not ta~en steps to
set it aside. Such an orderdoes not giveanyrightwhatsoever, not evena
lightof appeal," . ' ~

8S. Since this Is the legal position with regard to a substantive suit
challenging t)1e titleof the purchaser in a revenue. sale, we do not thlnk that
the situation of the appellant' before us who merely pleaded nullity and d
invalidity of the'plaintiff's title Gall be any. different, It is slgntflcant (llat,
unlike tlle pro~igiong in SQIne otllel' 'stQtuteg vi~. Sect;o~ 39 ofthe Com~4t\i6~
Act, 1956 which provides that the certificate of incorporation" would be
conclusive evidence that all requirements of registration under theAct have
been complied with, significantly, the Bombay Municipal Corporation Act,
doesnot haveanysimilar provision making thecernncare of saleissuedby it e
conclusive evidence of compliance withall requirements of theBMCAct and
theRegulations thereunder,

86.We are, therefore, of the view that the finding of theDivision Bench
in the impugned judgment that the action of Bombay Municipal Corporatton
in holding the auction-sale could not have been challenged by~; Bajranglal
afterwithdrawal of thesuit by Mahavirprasad and that the right to challenge
the auction-sale would not subsist in Bajranglal by way of a defence in the
suit filed by. thenlaintiff auction-purchaser for recovery of possession, is
errQrl¥Q\l~,' '.. '

87. The Division Bench has also taken note of the; fact that
Mahavirprasad, w~ was a co-owner of the property, pad filed Suit No. 218
of 1973 (to whicItother co-owners including Bajranglal were parties) for ,g
setting aside theiauctlon-sale and thereafter withdrew the .sult, This,
according to thfWivision Bench, precluded all other co-owners from"
challenging the aU,erion-sale on the same ground or by wayof a defence in a
suit instituted by t&~ auction-purchaser to recover possession. The reasoning
of the Division ,~:»ench appears to be that, as Bajranglal could not have h

.' :"'0
31 AIR 1976Born 19o!,...,~.1..,..,97~6-.-M.....,ah.....U..,.." ..,..,37....3_--.....--.-..- _
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instituted a "~t'it for challenging the auction-sale and the sale,certificate,
equally, he could not raise a defence to the suit andplead that the auction-

a sale was invalt~'. This reasoning in ourview, is wholly erroneous in thelight
of the authoritative pronouncements of this Court-to which we have already
r~f(Jrr{JO, ""':I~ ',1

Fraud . ,.
88, The,:Pivision Bench of the High Court ~QOk the view that in the

written statenienr filed by Bajranglal in the suit, there was n9 complaint of
b fraud andnoparticulars whatsoever offraud werepleaded. It further held that

not onlywas thefraud norpleaded, butnoissue inconnecttonwirh fraud had
been framedby the trial Judgeand yethe proceeded tomake the finding that
the auction-safe was vitiated by fraud,

89. We have already' noticed that, in the written statement filed by
Bajranglal in·Suit No. 118. of 1973, as Defendant 8 he specifically relied

C upon the defence taken by Mahavirprasad and he had also adopt~4 and
reiterated the contentions urged by Mahavirprasad in his Suit No. 218 of
,1973. Thus, there were ~nou~h pleadin~s with; reiard to.the fraudulent
manner in which the property was sought to be grabbed-by Ramprasad
through his wife Satyavat], who was the plaintiff in Suit NQ~ 118 of 1973.

d TheSingle Judge after a detailed analysis of theevidence pointed out as to
how Ramprasad had connived with the officers of BMC to' grab the suit
property, which was worth lakhs of rupees, fora, paltry sumof Rs 16,000.
Theconductof Ramprasad andtheplaintiffSatyavati, as foundfrom the facts
adduced before the trial Judge, fully justify the conclusions Of the Single
Judge as to the fraud perpetrated,

90. It is necessary torecall SOUle of the findings made by the Single
e Judge which appeal' to be borne out by theevidence on,record. In the flrst

place, the property tax in respect of Hari Niwas was being paidby the finn
MIs Gorakh Ram Golak Chand in which Shivchandrai and ,Mahavirprasad
were partners. After Shivchandrai shifted to Mndrag in., .1964, H W4~
Mahavirprasad and Ramprasad who were attending, to the work of payment
of taxes in respectof the said property. Janardhan •Dhuri wasasslsting them
in the management of property as an employee of the said,fU1l1 till about
1969-70. Thereafter, he joined as an employee of the firm o.f Gorakh Ram
Haribux which was owned by Ramprasad, The flrm had' it~ office on the
ground floor of Hari Nlwas, The municipal bills were being received by
Mahavirprasad and someumes by Janardhan Dhuri. At an earlier stage a
warrant of attachment hadbeen issued and theproperty was sought to be put

9 up for auction by BMC. At that time, the reserved bid fixedby BMC was
Rs 30,600as on 14-7-1969,. That the value of the property was Rs 2,00,000,
even at the time of filingof the suit, wasnot challenged. The.leamedSingle
Judge traced theevents whi.ch had transpired andtook theviewthatthere was
a clearattemptby Ramprasad toget theproperty knocked dQ~n in sale for a

h paltry sumof Rs 16,000. After thedeath of Shivchandral on 7~6-1971, all the
--~~-~2!', Shiv~~~drai were entitled· to,claiIn Qwn:rship of the' property, and
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Ramprasad had a duty to Intorm BMC ~hat Shivchandrai haQ died on
7·6·1971 and that the property should be shown in the'joint names of all the
heirsandlegal representatives :bfShtvchandral together withRamprasad, For a
obvious reasons, no such thin'g wasdoneby Ramprasad. TIle learned Single
Judge, therefore, rightly concluded on the facts that this was a-deliberate
failure on the part of Ramprasad in order to cause wrongful gain.to himself
and awrongful loss tohisbrothers. .

91. Theevidence on record unmistakably shows tqat Mahavirprasad and
Bajranglal were not aware of,the date' of,auction-sale having been fixed as Q
7·10-1971. There, was neither a notice from BMC in their names, nor dld
Ramprasad who 'was in management of the. property,' let them know of the
gilll1e. . '.

9Z. Mahavirprasad in his evidence in SuitNo. 218. of 1973 stated thathe
had vaguelylearnt from Janardhan Dhuri about the aucdon-saleTherefore,
he'hadwritten a letter on 5·10·1971 to BMC pointing out that Shtvchandrat C

had already died on 7-6-1971 and that no notice had been served on the
co-owners, He also pointed out that the Corporation had still no(~ac;counted
for theamounts already paid,and, therefore, no action could be t~en which
would bind theco-owners. Thisletterwas personally delivered bYj,him in the
Office of BMC with an acknowledgement given by the Superintendent, 'K'
Ward on 6·1~197~., andby theAssessment Department en 7·10·1971. d

93. Curiously, ;the plaintiff Satyavati, who claimed title to the property,
led no evidence whatsoever inher support except relying upon thecertificate
of sale, In the fir~i place, the certificate of sale was not in her'name. The
learned Single Judge rightly pointed out that there was no materia!
whatsoever on record to come to the conclusion thatJanardhan.Dhurl had
paid the sum of _ 16,000 OIl behalfof the plaintiff Satyavau. n is rightly e
pointed out bY'~:'~e learned Single Judge that, under the "Municipal
Regulations applicable to such auction-sales, if a person is purchasing as an
agentfor another ~I\e is required to fil~ papers giving full name, address and
description both\Jf,himself andhis principal. Thenotebook maintained under
the Regulations 'ai{d the record produced did not show that Janardhan Dhuri
had disclosed th~~: .he was bidding as an agent for the plaintift: Satyavatl.
TI10ugh Dhwi \\:,a8 still under the employment Of Ramprasad, and used to
attend the 'hearin~during the trial when the evidence was recorded, he was
not examined by ttie plaintiff, The plaintiffalso ledno evidence insupport of
her case.The BM9 of1icial, Madiwala, of the Office of Deputy Assessment
and Collecmr, prQtluced two files containing relevant pspen ofJhe Inatter.
Thelearned Sirig(~.Judge carefully examined allthedocuments produced and 9
arrived at theconclusion that Jl0 reserve bidhad been. fixed for tbe auction­
sale which took Dlace on 7·10·1971, contrary to the Regulations. At the
earlierauction-salj.on 14-7-1969 the reserved bid fixed was Rs 30,(jOO. The
auction-sale isan.~~ed to have taken place on 7·10·1971; therefore, the value
of the property 'Ol~ the date of sale coutd not havebeen less thanRs 30,600.
Upon scanning.t~~· records of theMunicipal Corporation the learned Single h
!~dg~_~oted th~~~~~as ~ proposal fo~sanction of sale (Ext~_~dated 8-9- __
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1971) which o-nly said that it was proposed to sell the prop~rty' without a
reserve bid.'rtlere was no explanation whatsoever.in the file> as to why this

a deviation from the Regulations was being made, nor wes the witness
Madiwala in a position to give any satisfactory .explanation therefor. The
learned Single-Judge concluded thatin fact, if at all,anysalehadtaken place
on 7·10·1971, 'it was clearly contrary to Regulations 12 ari,d 12-A of the
~M~ R~gyl~tiQn~ p~rt'linill§ to inlmQY~Ql~ prop;r'y fr~m",l ijj tn; St~l1ding
Committee of BMC, The witness, Madiwala, had.adrmned, tl1at apart from

b two files produced, there were no otherpapers connected with the atleged
sale, which took place on7..10.. 1971. It was in these circumstances that the
learned Single Judge came to the finding that thealleged sale was engineered
by Ramprasad in collusion with the13MC officials;keeping th,~ otherheirsin
the dark to get the valuable property to himself at athrowaway price. These
were inferences which were clearly justified and correctlyraised by the

c learned Single JUd~e to hold that the transaction..ras uncons,cio~able, be it
called fraud, collusion or whatever else. In our View, the conclusions of the
Single Judge were warranted by theevidence on record, The reasons given by
theDivision Bench to setaside this conclusion canhardly beupheld.

94. An appraisal of the. facts ofthe record sho'fs that theIeamed ~in81y

Judge was justified in permitting Bajranglal (defendant) to rely on the
d evidence of Mahavirprasad recorded in SuitNo. 218 of 1973'~ The facts o,h

record show thaton28..7..1988 counsel for theplailltiff stated thatthewitness
of the plaintiff' would be the plaintiff herself as well as'; her husband
Ramprasad (D-6). Thelearned SingleJudge recorded theabove statement of
thecounsel. Thereafter, the' plaintiff examined onlyYashwant Shankar Pawar,
Managing Clerk, Legal Department of BMC for producing the certificate of i

e the sale dated 14-1-1972. This witness categorically admitted that th~

certificate of' sale had beep prepared by me Assessment Department after
which it Ca111e to him and he knew nothing else in respect of the saie,l
document. Thereafter, the plaintiff neither examined any oth¢r witness nor
herself. On behalf of:Defendant 8 (Bajranglal) and ··Defendant 5
(Shyamsunder), they were. both examined and cross-examined. They also
C,Hlnlined one Shrikrishna Dhondu. Madiwala, Deputy :':Aggeggor Qnd
Collector, Assessment Department of the Westeln 'Suburb ofthe Municipal
Corporation. As a matter of fact, thepersons who were aware of the facts and
circumstances underwhich thealleged salecertificate had beenIssued could
have been the plaintiff (Satyavati) herself, Ramprasad (D·6),¥ahavirprasaQ
(D-2) andJanardhan Dhuri who was anemployee Qfthe, finn Ramprasad and
Mahavirprasad, and who was actually present when the auction-sale took

9 place, i',

95. When Mahavirprasad (D..2) filed his ~uit No,':,218 of 1973
challenging the validity of the salecertificate relied uponby the plaintiff, he
hadgivenevidence in thesaidsuit. Though Bajranglal was a defendant in the
saidsuit,he wasonlya proformadefendant anddid not contest thesuit.On
the contrary, he supported fully the stand which had been taken by

h Mahavirprasad in the said Suit No. 218 of 1973. ~,!jtan8Ial, in his evidence
recorded in SuitNo. 118of 1973,stated thatMahavirprasad hadtoldhimthat-----_.-'-'.-'..--,-_.-........~ --
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he withdrew his SuitNo.218 uf 1973because he hadgot someamount from
Ramprasad ~nd he WR9 not likely to getal1ything trom 5~jrang,~al, He D61Q
also said that he. and Mahavirprasad were not on talking terms after the a
withdrawal of thesuit.111is evtdence of Bajranglal (D-:8) wasnot;challengeeJ
at 'all in his cross-examinatkm. The learned Single Judge was therefore
justified in drawing' the inference thatMahavirprasad suddenly withdrew his
suithalfway through because he hadbeen won over. Therewasalso evidence
on record which was unchallenged that Janardhan Dhuri was attending the
court proceedings, and watching the proceedings both in Suits No, 218 of b
1973 and No. 118 of 1973. The evidence on record also .shows that
Rarnprasad was also throughout present during thecourt proceedings in Suit
No. 118 of 1973. Both Ramprasad and Satyavati (plaintiff) had opportunity
of cross-examlnaflon of Mahavirprasad when hetendered evidence in Suit
No.. 118 of :1973.:' In these circumstances, the learned Single"Judge was
justified indrawi,n'g the conclusion that MiilliiYirpn'~~9 (D-:f) wa~bein8 kept C
away. by Ramprasad (D-6) and/or the plaintiff as far) as the proceedings in
Suit No, 118Of If~73 were concerned. Hence, the learned Single; Judgewas
justified in pernl!iting Bajranglal (0-8) to produce certified copy of tl1c
evidence given byMahavirprasad inhisownSuitNO. 218of 197~. and to rely
thereupon. ...~.

96. Bajrangl,~~stated in his written statement, as a~so in his evidence, that d
after receipt of a,:~legram he had contacted Mahavirprasad and Ramprasad,
While Ramprasad'did notsayanything, Manavlrprasad hadoffered to takeup
the matter for:,t.fte purpose' "of having the sale set aside, Accordingly,
Mahavirprasad fi~~ Suit No. 218 of 1973. SinceMahavirprasad had taken
thelead,Sajrang1al wassupporting him. Hewasadvised not to rue a written
statement in Suit' No. 218 of 1973, because lie accepted whatever
Mahavlrpras(ld '~;d said in examin~tiOrt-i1\-chief. In BajrRngln1'9 written e
statement in St1i~~o. 118 of 1973,he pleaded that he wasadopting whatever
had been said lit Mahavirprasad in Suit NO, 218 of 1973 filed by him and
also in Mahavirprasad's written statement in Suit No. 118 of 1973 "to the
extent of show,irig and proving that the plaintiff had, no.title and interest in
respect of sui( 'I7roperty". All this material was correctly analysed by the
learned Single;~, Judge who drew justified conclusions, tberefrom.
Unfortunately, ,~t.·he Division Bench, without proper appreciation, has
interfered by a:u',directing itself.
Illegality ofsale. ",

97. The sal~ certificate has been issued under Section 206 or the ijMC
Act. Sub-section '(6) thereof provides that, after the sale of theimmovable
property as aforesaid, the Commissioner shallput tbe person declared tobe 9
the purchaser il):possesslon and shall grant him acertificate to the effect that
he has purchased the property to which the certificate refers. The evidence
led by the plaintiff merely shows that Janardhan Dhuri was, the highest
bidder. The records produced by .BMC show that Janardhan Dhuri was the
highest bidder. .If thatbe so, there is no acceptable explanation 3$ to how the
sale certificate couldhave been issued in the name of plaintiff Satyavati for h
she~id no~par!ici~~te in the bid at the auction-sale; much l~~~,..,was she,. the--..-
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highest bidder. TheDivision Bench hasmade a verycurious finding that"the
sale certificate was issued in favour of the plaintiff by the Corporatlon and

a was duly registered", We mustsay that thlsfinding is totally without basis.
The sale certificate ex facie shows that it wasgiven in the name ,of plaintiff
Satyavati and there is no record in the BMC books that t;h.e plaintiff was
registered as thehighest bidder nor asa purchaser in theauctidn-sale, Neither
the plaintiff Satyavati, Janardhan Dburi, nor any competent officer Of BMC
Wn~~ryQ the witness box .to explain this dlscrepancy as to how the sale

b certificate was issued in the name ofSatyavat1 when the higl',est bid4er was
Janardhan Dhuri, who did noteven claim tohave bfd asan agent ofSatyavati,
It is only in theplaint thattheplaintiff for thefirst' time claimed thatshe had
paid the entireprice of the auction-sale. This was an averment in the plaint
which was not substantiated by any evidence. Nonetheless, the Division
Bench facilely accepted t1iis averment and held that the salecerttficate was

c issued in favour of the plaintiff as Janardhan Dhuri was thehlghest bidder
and because he was in theemployment of Ramprasad, the certificate of the
salecould be in thename of Satyavati andit conveyed her gooddtle, TO say
theleast, thereasoning appears to befaulty. '.:

98. We are alsounable to accept thereasoning of theDivision Bench that
merely because the certificate Of sale had beenissued in ~e name Of the

d plaintiff, It was concluSiV! Of [be [itle of the plaintiff an~ could nQt Qv
impeached and that it was for the defendants to defend theirpossession. In
the first place, there is noprovision in the ijMC Act or Regulations for
conclusiveness of theceruflcate of sale. Secondly, the analogy drawn QY the,
Division Bench with a court sale is wholly misconceived, Thirdly, even

. assuming that such a conclusiveness or presumption of sale is there, it can
e only arise if 'it is shown that the certificate is ~sued strictly in accordance

withSection 206and the, Regulations, which wasnot thecasehere. In these
circumstances, where there is non-compliance with the law, weare unable to
appreciate the reasoning of the Division Bench" nor its conclusion, that the

. certificate of saleconveyed good title toSatyavati. We areInagreement with
the view expressed by the learned Single Judge .that the sale was ab initio
void and thatthe certificate of titlewas bad and null and vo.id for complete '
Yiol~tiQn Of the provisions of the BMC Act and the Regulations made
thereunder. '

99. In the circumstances of thecase, 'andupon overall evaluation of the
evidence on record, WQ are satisfied that theconcluslons drawn by the
learned Single 'Judge were perfectly justifiedandin accordance with law. The

9
Division Bench erred oft all counts in ~nterf~ring with and-setting aside the
judgmentof the learned SingleJl.1dge.!
, 100.'In the result, we allow this appeal, set aside the:judgment of rhe

Division Bench andaffirm thejudgment of thelearned Single. Judge.
101. In the circumstances of thecase the eighth respondent shall pay a

sumof Rs50,000 as costs to theappellant.
h
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352 '. SUPREME COlJRT CASES (2003,)10sec
followed. or even thp principles of natural justice were not observed before
taking steps to ouststhe plaintiffs from the possession is itself a ground to
grantan injunction. (?n the facts of thecase, there is no real need toenter into a
an elaborate discussion on the question ofdtle. The expression of views on
the aspect of title "&ither by tl\e High Court or by the trial court was
unnecessary, That q~e'Stion should be kept open. However, it IlIUSt. ge made
clear that the injunctton granted by the trial courtwould enure to th~ benefit
of the plaintiffs till·~ppropriate order is passed andaction is taken pursuant
thereto by thePancl1dyat in accordance withlaw, : ,; b

6. The jlJQgmein!of theHighCourt is set aside and the appeal is:rallowecJ
subject to the abov~e:9pservations and clarification, NQ costs. '

· ,....
'?

·.::12003) 10 Supreme Court Cases 352'
(BEFOREK.G.d3ALAKRISHNAN AND p,VENKATARAMAREDDI, JJ.) o

• I.
DALIP SINGH M'P'l)TIiERS Appellants;

. ...;t'. Versus
SIKH GURDWAl~A !RAl3HANDAK CO~1MrrTEE

AND OTHERS:·~~· Respondents.
CivilAp~.a.l NO. 7418or 1993t , decided onOctober 15,2003 ~. d

A. Sikh Gurdwaras Act, 1925 (Punjab Act 8 of 1925) -r'" SSe 10(3) and
7(3) - Notlflcation'[ssued under S. 10(3)serves as a conclusive proof that no
claim was made in:-respect of any right, titl~ or interest in any property
specified in the list 'forming part of notification published under S~ 7(3) in
respect of Gurdwats -- But failure to produce the netlflcationunder S.
10(3)by itself would.not lead to the necessary conclusion that the properties e
were not of the Gurdwara butwere private properties - Burden on the
persun who claimed..the property as his private property to prurenls rlght,
title and interest over the property -- That having not been provedf~his flaw
cannot be got over by relying on.the fact that notification under S. 10(3) was
110t produced -- Appellants' case that one B was owner. of the property who
had gifted the property to his son and wife (Respondents 2 and B) from
whom they had purchased the same,held on facts, not made out --:,SGPC's
application under S. 142 calling upon B to surrender possession of the land
wasearlier allowed by Judicial Commlsslon -- B havingno right, title and
interest over the land, transfer thereof in favour of his sonand wife were not
blndlng - Revenue records showing B as cultivator: of the land is not
sufficient to prove that occupancy right or title to the' land vested-In B ­
Revenue records. were conslstent with the fact that B must have .been in 9
possession of the property as an employee or manager Of the Gurdwara -­
Held, it was proved by satisfactory evidence that the property belonged to
th\f 5il\b vYr~Wilril iJOg upp,Uilnt.1 fuiled to prove tho·t, their predeces~ors,
in..interest namely Respondents 2 and 3 acquired any title from lJ -

h
t FromtheJudgment andOrderdated 2'3.7.1992 of thePunjab andHaryana HighCotirtin RSA

No.2245of 1978
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PAI~IP SINGH v, SUO-I. GURl)WARAP~BHANDA~ COMMI~~ 353
(Baiakrishnan.L) ,.

Tenancy and Land Laws - Punjab Occupancy Tenants.:~(Vesting of
a Proprietary Rights) Act, 195% (8 of 1953) . (paras 9 to 13)

B.Tenancy and Land Laws -Generally - Revenue records - Entries
in, held, cannot prove title to the property unless supported by other
evidence \ (Para 12)
Appeal dismissed R~M1lI29119/S

Advocates whoappeared in thiscase: . .
b P.K. Palli, SeniorAdvocate (R~jiv K. Garg andA.D.N. Rao,Advocates,' withhim)for

theAppellants;" :.;
WW'dev Singh, Senior Advocate (Ms Mlldhu MoolchiIDdlJ.l1i. AdYocate~~;with him) fQf

theRespondents.
The Judgmentof the Courtwasdelivered by

K.G. UALAKlUSHNAN, J.-- This appeal is against the Judgment of the
c High Court of Punjab and Haryana in Regular Se~nd Appeal-No. 2245 of

1978. The appellants were plaintiffs in a suit filed for declaration Ofthe title.
in respect of 64canals and8marlascomprising KhataunisNos. 1361 to 1364
and 11 canals and 9 marlas comprising Khatauni No. 1746 in Village
Dheleke, Tehsil Moga in Punjab. The appellants contended that they had
purchased this land by a registered sale deed from Respondents 2 and 3 in

d June 1957. The first respondent is Shiromanl : Gurdwara : Prabhandak
Committee (hereinafter being referred to as "SOPC;U). The appellants alleged
that SQPC had no title or right over the suit property. The appellants prayed
that the first respondent be restralned from takIng possession of theIr
property. They alleged thatthesuit property originally belonged to oneJeeta
Singh andhe wasan occupancy tenant whoserightsdevolved on, Bhola Singh

e who was the father of the second respondent and the husband of the third
respondent. According to the appellants, Bhola Singh became..the absolute
owner of this land by virtue of 'the provlsions of the Punjab Occupancy
Tenants (Vesting of Proprietary Rights) Act, 1952.' , ."

2. The case was contested by the first respondent Sope. The first
respondent raised the following contentions: Jeeta "Singh did pot have any
title over this property and' consequently Bhola Singh also did not acquire
any right from him.There wasan earlierlitigation as Suit No. 859 before the
Sub-Judge, Moga and Jeeta Singh was party to that suit andby judgment
Q~t~Q I I~ -9-194~:, HW~~ lWl~ tn~~ the flf~t rY~P9nQe,llt was rhe .9wner 9f the
land. Bhola Singh was an office-holder under the Managing Committee of
Gurdwara JeetaSingh wala, Lohara, and he was managing the land in that

9 capacity. As he'began to misuse his powers, an application was. filed against
him under Sectlon 142 of the Sikh Gurdwara Act berore.the Judicial
Commission andthe same was allowed. As Bho1a Singhhad no right, titleor
intereston·the land, the glft; if any, executed in favour of Respondents 2 and
3 was invalid and'void,

3. On thes~' allegations, several issues were, framed. The suit was
h ultimately deqre~.d on 20-12..1958 and the learned Sub-Judge held that Jeeta

Singh was not ttle original owner of the property and the title of the suit. .

/'f
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'..~

, .•..
.. "t_

'.. ~ ,

. ..~
,,:.: ..

.~.

www.vadaprativada.in

www.vadaprativada.in



sec Online WebEdition, Copyright ~ 2019'
Page 3 Friday, AUgust9, 2019
Printed F9r:Mr. Nachiketa JQshi
secOnline WebEditi'on: http://www.scconline.com

TruePrint'l1.t source: §l,Iprerh~ OourtCases, ,······_·························.'..f·.···..·········_···..··..··· ··,..__·..·_..···..,,·..···..·······cT·---·· ···· _ - '"<B 3
.~

(i'

.~' .:,

,,:~ "

354 '.} , SuPR~ME COURT CASES (2003) 10sec
property vested wit~' the. first respondent SOI~. It washeld that toe title in
respect of thesuitp"",perty neverpassed on toBhola Singh. i

4. Aggrieved .b; the same, .... the appellants herein ~leQ the f~t appeal a
before the lower appellate court.'The lower appellate courtframed two Issues
artd these issu~s .rel)ted to the question as to whether Bhola Singq was Ule
owner of the suit.iaroperty and, whether the gift deed executed by him ill
favour of Respondeats 2 and3 wasvalid or notandremitted the matter to the
trialcourt for dec~sron on those issues. In view of the issues framed by the
first appellate co~r.C' the trial court again examined the"question and gave a b
finding thatBhola:~~ngh wasnot theowner of thesuit landand the-giftdeed
executed by him itt-favour of his son and wife had no effect so far as the
rightsof the first..i·~'spondent herein areconcerned, Thelowerappellate court
on receipt of the ~cision on the two issues framed Oy it, reconsidered the
appeal on merits ,aijS! held that the suitwasliable to be dismissed. The lower
appellate court also held that'. the appellants herein were not bona fide o
purchasers for value and they were not entitled to get the benefit of Section
41 QftheTransfer of.Propert~ Act.Asainst thisdecision,' theappell~nts a~ain

filed an appeal befo.re the High Court arid their appeal Was disn1iss~d by the
High Court. Aggrieved by thesame, thepresent appeal is filed. .

S. We heard the learned Seiiior Counsel Mr P.K. PalH who appeared 011
behalfOf the appellants and the learned Senior Counsel Shri Hardev Singh, d
whoappeared on behalfof thefirstrespondent.

6. One of the main contentions urged by the appellants' counsel is that;
the suit property never belonged to the first respondent SGPC and no Sikh
gurdwara was formed by dedicating the suit property. Accordlng to the
appellants, in the absence of notification under Section 10(3) o(tbe Sikh
Gurdwara Act, 1925, thesuitproperty cannever be considered as property of e
theSikhGurdwara,

7. In order to appreciate thiscontention, it is necessary to reter to some
of the provisions of the Sikh Gllrdwara Act, 1925, to lind out as Jo how a
Si.kh gurdwara is fanned and the properties are dedicated to such Sikh
gurdwara, The procedure can be briefly summarised asfollows: Section 7 Of
theAct says that anyfifty or more Sikh worshippers of a gurdwara, each Of
whom is more than twenty-one-years Of age, may forward an application to
the appropriate Secretary to the Government praying to have agurdwara to
be declared as a Sikhgurdwara, Thispetition shall be accompanied by a list
of properties claimed for the gurdwara.The list shall contain all toe details
regarding the titleand interest ip respect of those properties. The list shallbe 9
in such form and shall contain ,all particulars of the properties prescribed
underthe Act and rules and 011receiving the petition along with the list of
properties, the Government shall publish it in the prescribed manner, The
StateGovernment may also publish suchnotice as maybe prescribed under
the .Act, The pedtlon f\ied may' be withdrawn, by notice, at any tlmebefore
the publication. In'case any person claims a right on any of the properties h
included in the list,he can file hisobjections asper theprovisions o.f theAct
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DALIP SINGH v, SIKHGURDWARA PRABHAWA.~ COMMIT~EE 355
(Bdlak~i~hnan, J.) II

When a notificadon is published undersub-section (~) of Secuon 7 in respect
a of anygurdwara, a resident in thepolice station area ill which the gurdwara is

situated, may forward to the Government within;ninety darB a petition
verified, and signedby him,~or the petitioners .as the case may'pe, claiming
that anyhereditary office-holder orany person could have succeeded tosuch
office-holder. Ifno petition or objection is filed under Section 9 clalming ally.
right over the gurdwara, and if no petition has been presented ill accordance

b with Section 8 pursuant to ~le notification published under the:provisions of
sub-section (3) of Section 7~ theGovernment shall afterexpiratlon of ninety
days from the <late of such notification publish a notification, declaring the
gurdwara to be a Sikh gurdwara. As regards the propertles deq,icated to the
gAil! Sikh gurdwnrn, nny ~er~on nl9.Y fOlW910 to the SUlte Governm@nt within
ninety days from thedate of publication of notification under tl;1e provisions

c of sub-section (3) of Section'? a petition claiming the tight,title.cr interest in
anyproperty included in the-lists so published. Sub-section (3)'ofSection 10
which is the relevant section for thepurpose of thi$ appeal, states that after
theexpiryof theninetydays for making aclaimregarding any. right, title or
interest in respect of anyproperty included in thelistpublished under Section
7(3) notification, the State Government shall publish a notification. If any

d clalm is made.,such claim will be dealt with in accordance with the
provisions contained in the·Act. Even if there is no claim in respect of any
property included in the list,'there shallbe a furthernotification under sub­
section(3) of Section 10 and thisnotification shallbe conclusive proofOf the
fact that there is no suchclaim ill respect of any right, title or Interest in the
properties specllled inthenQttncatlon undersub-section {g~ ofSection 7.

e 8. The contention of th~ first respondent was that the suit property was
one of the iteuls;of propertyincluded in the list published undersuo-section
(3) of Section" notification on 19~2-1932 and Ext..D-5 notification showed
thatit wasa Slksgurdwara and theproperties contained in the li,~t attached to
tbe exnibtr notlflcation were the properties of ':the Gurdwara, namely,
Gurdwara Jeeta'Singh Wal~, Lohara. The details of the properties in the
notification sh~ that Khasras Nos. 484, 490 and 493 are included. There
was another .nP-t.ification, also under Section 9(1) of the Act issued on
13-3~1936. It is ~e thatthefirst respondent couldnotproduce anydocument
to show that t~ere was a.notiflcatlon under Section 10(3)'of the Sikh
Gurdwara A~t;:.J925, The contention of the appellants' counsel is that a
notification un~q~r sub-section (3) of Section lOis theonly conclusive proof

9 to 6how that· tQ~' suit properties belonged to Gurdwara Jeota Singh Wala.
Lohara and fit:;: the absence of such notification, the claim' of the first
respondent is 'to.~enegatived.'

9. We· do ..~Jt find muchforce inthe contentionurged by tJie counsel for
the appellantsi;··fhere are documents to show th~t the suit ';property was
included in .th~; list of properties in the notification dated ) 9~2-1932. If

h anybody had.' fi~d anyclaimin respect ofthese properties, the~e would have
been an adjudi~~tion and only after the adjudication, thenotification under

~..
1""
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Section 10(3) wO;14 have tobe issued. It is not thecase of theappellant that
Jeeta Singh, the.'alleged predecessor-in-interest of Bhola Singh 'made any
claim over any.·d{ the properties included in the llst forming part 'of the a
notification undertfsub-section. (3) of Section 7. True, ~le nottncatlon issued
under sub-secuon.o) of Section 10serves as a conclusive proofof the fact
that no claim was made in respect of any right, title or Interest in any
properties speci~rd in the notification. But, the failure to produce .the
notification IssuedunderSection 10(3) by itselfdoesnot lead to the logical
or.necessary conclusion that the landed properties which are heing claimed b
by theappellants were not theproperties of theGurdwara, but th¥y were the
private properties of Jeeta Singhand Bhola Singh. It isfor theappellants who
had filed a suit forthe declaration Oftitle toprove thatBhola Singh acquired
right, title or interest over the suit properties either under the general law of
succession or tenancy law. The appellants utterly failed" toprove the.same and
this flaw cannot be gotover by relying art thefact thatthenotification under c
Section 10(3) was, not produced. The appellants who had filed.a suit for
declaration of their title could not produce any document to prove that the
suitproperties had been later pivested from theownership and management
of Gurdwara Jeeta Singh Wala" Lohara, :.

10. According to the Rp~ellnftfg, the Quit l'ro~ertieg ;8rigitUllly b81ol\g~d to
Jeeta Singh as occupancy tenant and were inherited by Bhola Singh. Jeeta cj
Singh was theMahant of the Gurdwara, Bhola Singh was nothissonor legal
heirand there is nothing in theevidence to indicate thathe hadinherited the
property from Jeeta Singh. The oral evidence ad(iuced in this: case also
completely negatives the case 'set out by the appellants. Even the appellant
who was examined as PW 3 vias not aware of the fact that this property
belonged to theGurdwara. He was also notaware of thenature oftherights e
enjoyed by Bhola Singh over this property, The witnesses examined on the
side of the appellants admitted that Bhola Singh was the Mahant of the
Gurdwara andhis Guru was Jeeta Singh and that the suitproperty belonged
to the Gurdwara, The evidence of PWS shows that the caseseuup by the
appellants was not true. The first respondent had init~atedthe proceedings
before the. Tribunal against Bhola Singh. The matter was compromised aue]
EXl. CXJ1 is the compromise statemem. rbe learned Senior Counsel for the
appellants strongly contended that there is nothing in evidence to.show that
this compromise was filed before the Tribunal and the same was ac~epted and
a decree was passed. It seems. that some of therecords were destroyed and
thefirst respondent could notproduce the certified copies of such records. Be
that as it may, thestatement in'the compromise petition towhich Bl101a Singh 9
was admiuedly a party, cannot beeschewed from consideration. i

11. The learned Senior Counsel for theappellants further contended that
under Section 28 of the Sikh Gurdwara Act, 1925, thefirst respondent could
have filed a suit to settle the disputes if any, in respect of any property
notified as the property of tqe Sikh Gurdwara. It was argued that in the
absence of such a suit, the claim of thefirst respondent is to be.negatived. h
the /trst respondent herein filed an application under Secrion 142':·of theAct
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DALIP SINGllv. SII\HGURDWARA PRABtlANDAK COMMITT~E 357
(Balakrishnan, J.) "

calling upon Bhola Singh to,surrender the possession of th~ t>~~~!tU!s. The
a Commission rendered itsjudgment on20-12-1958 and in that proceeding, it

was mentioned that the first respondent had entered. into a compromise on
5-4.. 1943. According to theappellant's counsel, Bhola Singh hag transferred
the property to his wife and, son.011 6-6-1957 but when a decree had been
passed against Bhola Singh, he hadno right over theproperty and,therefore,
thetransfer 'deed executed by- him is notbinding onRespondents 2 and 3 and

b consequently theappellants Herein arealso notbound by thesai~ decree, It is
important to note that there is no document to show that :,\3ho1a Singh
acquired any title over this, property. The proceedings before i the Judicial
Commission also would only show that he was an office-holder of the
Gurdwara andhe 'was removed from office in 1951 and consequently, he was
directed to vacate theofflce.and hand over the properties including the suit

o lands.' ", "j'

12. The appellants lastly contended that there are series: of revenue
records to show 'that the suit property was being cultivated byBhola Singh
and all the entri~~ in these records show that the'first respondenthadnoright
to possession Qf property. Reference was made to a series of documents
produced by the: appellants, It is true thatin.S0111e of the documents produced

d by theappellang, Bhola Singh is shown as thecultivator of the'§e properties.
This is not sufft$ient to prove thattheoccupancy rightor the titleof thesuit
property vested:'~il Bhola Singh..These revenue records are quite consistent
with the fact th~~ Bhola Singh must have been in possession ofthis property .
as an employeetor manager of the Gurdwara, The entries in, the revenue
records by its'~t~'callnot prove the title to theproperty unless it is supported

lJ ~y otl~~r ~viden~. ',;
13. In the~tnstant case, it is proved by satlsfactory evidence that tbe

property belon,id to the S~kh Gurdwara and the appellants failed to.prove
thattheirpreqe~ssors-in-inlerest, namely, Respondents 2 and3;:acquired any
title from Bhqra Singh. Consequently, the sale deed in favour Of the
appellants did..u.(>t confer any title on them in respect of the sui; properties.
Theappeal Is.Wjthout anymerits and it is liable tob~ dismissed.

14. While.:~rreave was granted in favour of the appellants, this Court
directed the'ap~ellants, to deposit Rs25,000 annually before the Additional
Senior Sub-Judge, Mega, till the disposal of the appeal. If any; SUCh amount
has been depp~lted by the appellants, pursuant to 'the order passed by thls
Courton 13-1211993, theflistrespondent would be entitled to gettherefund

9 of the samew,jth interest, if any accrued, thereon. The appeal.Is dismissed,
andparties t9 "-iartheir costs.

'~
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AIR 1959 SC 31.

In the Supreme Court of India . ~

(BEFORE SUO~i1 RANJAN DAS, C.J. AND N.H. 6HAGWATI, 6HUVANESH'4AR PRASAO SINHA, K.
SU66A RAO AND K.N. WANCHOO,. JJ.) .

Civil Appeal No. 267 of 1958
MORAN MAR 6ASSELIQS CATI"iOLICOS ot. Appellant;

Versus
T~lJl{ALAN PAULO AVlRA &ORS.... R~.Spond8ntS .

. With
Petition No. 59 of 1957 .~

(Under Article 22 of the Constitution of India for entorcemerjt of Fundamental
) Rights).' );

REV. FATHE.R K.e. THOMAS & ORS.... Petitioners;
versus

T.P. AVIRA & ORS ... RespondentSf . ..~

Civil Appeal No. 267 of lQ"58~, decided on September 12, 1958
Advocates who appeared in this case ; ";~

M.K. NQmbyor, Senior Advocate, M',. Abraham, Advo(;"te.,~s,N, Angley, Rim~ihwor
Neth & ..J.8. Dadachanji, Advocates. of Rajlnder Naraln & ce., with him, for the
Appellant; ,,- .::

l<.P. Abraham, Senior Advocate, (S~ subrernenta Iyer, P. Sivarama tver, P.P,,· John &
M.R. Krishna Pillai, Advocates, with him), for Responde~tNo.1 (In Appeal);

T.N. Subramania rver. Senior Advocate (G.e. Pai and Sardar- Behadur, Advocates,
with him), for Respondent No.3 (In Appeal); r,

G.B. Pai &Sardar 6ahadur, Advocates, for Respondent No.4 dIn Appeal);
P. Ram Reddy, Advocate, for the Petitioners;,:
M.R. Krishna Pillal, Advocate, for Respondent No.1 (In Petition);
S.N. Andley & Rameshwar Nath, J.B. Dadachanji, Advocetes of Rajinder Narain &

Co, for Respondent No.2 (In Petition); :'

Sardar Bahadur, Advocate, for ~espondent No.4 (In Petition);
The Ju(.ign1ent of the Court was delivered bv ':

SUQHI RANJAN 'DAS, C.J,,- In order- to appreciate the points urged before us in this
appeel it is necessary to briefly narrate some facts which will bring out the genesis of
the controversy that has been going on between the two ~'. rival sectlons of the
Malankara Jacobite Syrian Christian cornrnunltv for a constdereble length of time and
which has brought in its train protracted Iiti~ation involying rulnous costs.

2. In Malabar there is a' Chrlstlan community cornmcntv: known as Malankara
Jac.obite Syrian Christians. That cornmunltv tracesIts origin:to 52 A.D. when St.
Thomas, one of the dtsctptes Of JeSlJS Christ, carne to Malabar and estebtlshed the
Christian Church there. In 1599 A.D~, under the infl.u:ence of the Portuqese political
power on the West' Coast of India, the community accepted the Roman Catholic faith.
This affiliation, however, did not last long. At a meeting known as Mattancherry
Meeting held in 1654 the Roman Catholic Supremacy was thrown off and the Church in
Malabar came under the authority of the Patriarch Of Antioch. who began to depute
Metropolitans for ordaining Metropofitans .ln Malabar. Later on) the Patriarch himself

ordained MetroDolitans for Malankara. Thus in 1840 the then relcnlnc Patriarch of
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Antioch perscnatlv ordained one Mar fv1athew Atheneslus who had gone to Syria for the
purpose. . ' ,C!", "

3. In 1806 a trust for charitable pUJPoses was created by on~iMoran ~ar Thom~ VI,
popularly called Dionysius the great, 'by investing 30~O,. Star p~90das with the 6ntish
Treasury at Trivandrum on interest at'8°/o per annum In;prepetultv, The trust prQP~rty
in dispute consists of this amount a.nd: the eccretlons there~o. It ,appears that a Society
called the Church Mission Society Qngilth; M~lgnk9rq ~~crQ~lt~ SYfian Church had cometo jointly hold certain properties including this trust property. Disputes arose between
the Church Mission socletvenc the fylalankara Jacobite Syrian ,\<:hurch with rega,rd to
such porperttes. 'Those dispptes were settled .bX what ls known, as t~e Cochin Award
made in 1,840. This award dl.Yided the, propertiesbetween the twp bodies and $Q far as
the orcperttesetlotted t6 tHe Malanl~ara Jacobite Sy'rian Church were concer~ed, it
provtded that they should,', be administered by three trustees, namely f (I) the
Malankara Metropolitan, (ii) !6 kathanar (that is prtestlvjtrusteevend (iii) a lay trustee.

4. In 1876 Patriarch Peter III dame to Malabar.: He called a meeting of the
accredited representatives ,:9f all the churches in Malabar, which accepted the
ecclesiastical supremacy of~the Patriarch of Antioch. ',The sald representatives. met
together in a Synod calle~: the Mulunthuruthu Synod under' the prestdentshtp of
Patria rch Peter III. The prot~edings or that meeting were re~or"ed in writinQ, 5) 'iQPY Qf
which is marked Ex. F.O.At· that Synod the Malankara ~yrian'Christian Association,
popularly called the MalanRq&a Association, was formed to manaige all the affairs Of the
churches and the cornmunlw, It consisted of the Malqnkara Metropolltan as the ex­
officio President and three' (epresentqtives from each church. A managing cornrnlttee
of 24 was to be the standlnq.worklnqcornmlttee of the said Malankara Association.

S. On March 4,. 1879-" '~:ne f\1arJoseph I Dionysius claiming to be the properly
consecrated Metropolitan of:~he Malankara Jacobite Syrian Churoh and the President of
the Malankara Association tiled a suit (OS No. 439 of 1054) in the Zilla Court of
Alleppev against one Mar Tklomas Athauaslus who claimed to have been ordained by
his brother Mar Mathew ,~\thanasiLJS' as his successor and two other persons who
claimed to be the Kathanarhnd lay trustees for the recovery of-the church propertles.
Mar Jcspeh Dionysius asserted that the supremacy 'of the Patriarch consisted in
cons@crating and apPointin.~ M@tropoptans from nrns to ,tim@ to covsrn and ruls ovsr
the Malankara Edavagai, s~nding Mqrone (the sanctlfled oil) for baptismal purposes,
receiving the Ressissa frorTY ,the cornrnunltv to malntaln his drgnity and generally in
controlling the ecclestasttcal and temporal affairs of the Epavagai. Mar Thomas
Athanaslus totally denied such alleged supremacy of the Patrlarch, Accordlnq to him
the Patriarch could not clalm, as a matter of right, to have any control over the
Jacobite Syrian Church in M?Jlabar either in temporal or spiritual matters, although, as
Q high dignitary in the churches of, the country where their SaviQur was born and
crucrfled, the Malabar Syria,n Christian community did venerate the Patriarch. That suit
was, after various proceedings, final~y disposed of by the Travancore Royal Court of
Final Appeal by its judgment (Ex. DY) pronounced in 1.889, which, by a majority of 2
to 1, dismissed the appeal of the defendant Mar Thomes Athanaslusand confirmed the
decree of the lower courts in favour of the plaintiff respondentNar Joseph Dionysius.
The conclusions arrived at by the majority of Judges, as set forth in paragraph 347 of
that judgment,were, amongst others, that the ecclesiastical supremacy of the See of
Antioch over Jacobite Syrian ChurchIn Travancore had been all along recognised' and
acknowledged by the Jacobite Syrian Christian Community arid their Metropolitans;
that the exercise of the supreme power consisted in ordaining elther directly or bY duly
authorised delegates, Metropolitans from time to time to rnanaqe the spiritual matters
of the local Church, in sending Morone to be used in the churches for baptlsmal and
other purposes and in general supervision over the spiritual government of the
Church: that the authorltv of the Patriarch had never extended to. the oovernment of
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temporalities of the Church which, lnthls respect, had .been an: independent CI1\Jrch;
that the Metropolit~n of the Jacoblte Syrian Church in Travancorr should be a native Qf
Mal<.3bar consecrated by the Patriarch or by his duly authorised pelegate and .accepted
by the people as their Metropolitan. The finding was that the p,lpintiff-respondent has
been so consecrated and accepted by the majority of the pecpteand had succeeded to
the Metropolitionship on. the death of Mar. Mathew Athanasiu:~. As a result of the
af'oreseld judgment Mar Joseph. Dlonvslus came i;'to possessigi, of the office ..of the
Malankara Metropolitan' and of the church properties. The Patrlarch Peter III did not,
naturally enough, approve of that judgment, for it denied to hlm any authority over
the ternporalltles of the Church. ;';

6. Up to 1905 one Abdul Messiah was the reigning.PatriarcO of Antioch. It was a
matter of dispute whether there was a valid Synodical removalof AbdLJI Messiah from
the office of Patriarch. There is no dispute, however, that the'~,~Sultan of Turkey had
withQr~wn th~ Fjrm9n h~ h9Q i~iyeQ ..:r~~Qgnj~ing AbQU" M~$~igh ~~ the Pijtri~r~h Qng
had issued a fresh Firman in favour of one Abdulla II who began: to perform the duties
of th e Patrtarch.
, 7. In 1909 Mar Joseph Dlonvslus died and the MalankarqAssociatiQn elected and
installed one Mar Geevarghese Dlonvslus (who, in 19q7, had gone to Syria and got
himself ordained as a Metropolitan by Patriarch Abdulla II) as the Malankara
Metropolitan and as such he became the ex-offlclc President of the Malankara
Association and one of the trustees Ofthe Church properties. The other two co-trustees
of Mar Joseph Dlonysjus, namely, Kora Mathan Malpan and C-J.kurien continued as co
-trustees of Mar Geevarghese olonvstus. .-

8. In 1909 Abdulla II carne to M~.labar with the object of regaining his temporal
authority over the Malankara Jacobite Syrian Christian Church. After his arrival he
convened a meeting of the Malankara Association at the Old Semi"l'1"/ of ~(ottaY8M
and demanded that the said Association should accept and ackrtowledge the temporal
authorttv of the Pptriarch. This the co:ngregation declined to do It'nd the meeting ended
in confusion. Abdulla II thereafter started approa<:hing the parlsh churches separately
and attempted to get from them Udampadls (Subrnlsston Deeds) acknowledging the
spiritual and temporal supremacy of'. the Patriarch..Heectuanv succeeded in getting
such Udampadis from some of the churches, but not from many; He started rewarding
persons who gave Udarnpadls by' ordaining the", as Metropolitans and ex­
communicating those who decltned to do so. In 1910. Mar Poulose Athanaslus (the first

,'l'plaintiff in the present suit ,and now the respondent in' the present appeal arising eut
, of that suit) gave an Udampadi and was ordained as' a Metropolitan, Mar Geevarghese

Dionysius ·declined. to submit and give any Udampadi and consequently in 1911
Abdulla II ex-communicated Mar Geevergh@s@ Dionysius whom he himself had
ordained in 1907 and ordatned one M~r Kurllos as the Malankarq Metropolitan so as to
make him automatically the ex-offlclq President of the Malanka~a Association and one
of the trustees of the trust properties. The other two trustees Kora Mathan Malpan and
C.J. Kurten went over to the vide of Abdulla II and acknowledged' his new nominee Mar
Kurilos as the Malankara 'Metropolitan and as such the ex-officio trustee Mar
Geevarghese Dlonvsrus retaliated by convening a meetlriq of the.Nalankere Association
which declared his ex-cornmunlcation invalid and removed from trusteeship the two
trustees who had gone over to the side of the Patriarch and appointed two new
trustees, namely, Mani Poulese Kathanar who was the second appellant but has since
died and one Kora Kochu .Kor,tJla also slnce deceased. The said meeting also resolved to
enquire into the real posltlcn of. Abdulla II and Abdul Mes~iah and suspend the
payment of Ressissa to thePatriarch. Abdulla II left Malabar in· october 1~11 9n9 in
i912 issued a Kalpana '(tflessage; or order) branding Abdul Messiah and Mar
Geevarghese Oionysius as \~~Ives" from whom the faithful should entirely keep aloof.
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9. In 1912 Abdul Messic\h, whose Firman h~d been wlthdrewn by the Sultan of
Turkey, came to Malabar', I-H! declared the ex-cornmunicetlon qf Mar. Geevarghese as
invalid. In 1913 he issued .~1<alpana (Ex. 80) est(jblishi:ng ~ Cathollcete in Male,abar 'as
it appeared to him that "unl$s we do Instal a cathotlcos. Our Church, owing to various
causes. is not likely to s~.a.pd firm in purity and hollness". ~:y this I<alpana Abdul
Messiah ordained one Mar Pouiose sesseuos as the first C9thoUCOs and also ordained.
three Metropolitans. This K'a~pana further provided that the C~,tholiCOS aided bv 'the
Metropolitans would ordain: .Melpattakars "in accordance with th,~ Canons of OUt" HOly
Fathers" and consecrate H6r~. Morone.and that the Metropolitarr;had the sanction and
authority to instal enew ~tholiC05 when 0 Catholicos: died. S~'ortfy erter this Abdul
Messiah left Malabar in M~tiCh 1913, The position at that time, therefore, was that
there were two rival growls in the Malankere Jacobite Syril9n Church who were
represented by two rival s'~ of trustees, narnelv. Mar. Geevarghese Dionysius (since
deceased) and his co-trustees Mani Poulose Kathaner (the ~~~c~nd appellant) n.ow
deceasedand Kora l<oct1U'I~~rL)la also since ceceesed on the one SIde and Mar KunJos
and Kora M~than Mafpan anp··C.J. Kurten who had deserted Mar ~eevarghese Oionysius
.enc had sided with Mar Kuriibs. In 1915 Abdulla II and Abdul Me,ssiah died .

. 10. In the meantime in~913 the Secretary of State for Indi,a filed (In Interpleader
suit (OS No. 94 of 1088) in::~he District CO~Jrt Of Trlvandrum. In :that suit he impleaded
both the sets of rival claim-a~ts as defendants, namely, (i) Mar Geevarghese Dlonyslus,
(ii) Mani Poulose Kathanar:~~:"'(iii) Kora KQchU Korula being Of1~ set claiming to be
trustees, and (iv) Mar Kuri,·c;s, (v) kora fv1athan Malpan' and (vi):C.J. Kurten being the
other set also making the ~.ame claim. The prayer was for the, determination of the
question as to which of the :two rival sets of trustees was entitled to draw the interest
on theerncunts standing' to the credit of the Malankara Jacobite Syrian Christian
cornrnunltv in the British treasurv.: The two rival sets of trustees filed written
statements interpleading. e'gainst each other, the defendants Mar Geevarghese
Oionysius, Mani Poulose Kathanar and Kora Kcchu Korula being treated as plaintiffs
and the defendants Mar Kurilos. Kora Mathan Malpan and C.J. Kurten being tr"e~ted 95
derendents. As will appear from para 3 of the trial court's.:: judgment (Ex. 255)
pronounced on September 15,.1919, the suit was ccnverted.Jnto <3 representative
action on behalf of the Jacobite Syrian Christian population' of Malabar with the ..
oerrnlsslcn of the court and notice 'was given of the institution of the suit under
Section 26 of the Travancore ~PC, by publishing advertisements In the several
jurisdictions peopled by the Syri9n:":Christian community. Defendants 7 to 41 got
themselves impleaded in the suit as. defendants and supported Defen(Jants 1 to 3.
During' the pendency of the suit, DefendQnt 4, Mar Kurilos died and Mar Pculose
Athanaslus, who claimed to be the su~cessorof Mar Kurilos as M.alankara Metropolitan,
W<3S added as Defendant 42. By the aforesaid judgment (Ex.. 255) the trial court
upheld the claim of defendants Mar Geevarghese Dionysius, Mani Poulose Kathanar
and Kora Kochu Korula (Defendants 1 to 3) as the lawful trustees of the Church
properties. ;-

11. The defendants Kora M,athan Malpan, C.J. Kurian and Mar Poulose Athanaslus
(Defendants 5, 6 and 42) appealed to the Travancore High Court, In 1923 the Full
Bench of the Travancore High G9Vrt prQnQIJf1C;~Q it$ j\t)fgment ('X. Q~) whi~h will be
found reported in 41 Tr.L.R. 1. By that judgment the Fun Bench reversed the
jL)dgment and decree of the District Court and directed that the money lying deposited
in court be withdrawn ov the Defendants Sand 6 and by the person to be thereafter
duly elected, appointed and consecrated as the Malanka,"a Metropolltan.

12. Mar Geevarghese Dionysius and his two co-trustees (Defendents 1,2 and 3)
applied under Section 12 of the Travancore High Court RegulatiQn, 1099 for review of
the aforesaid judgment of the Full Be~(:h. That application was admitted subject to the
condition that on the re-hearing the findings recorded (i) as to the authenticity of Ex.
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18 the version of the Canon Law produced by the Oe'fend()nts ~5, Q and 42, (ii) as; to
the power of the Patriarch to ex-communicate without the Interventlon of the Synod,
and (iii) as to the absence of an indirect motive on the part of the Patriarch which
induced him to exercise his powers .of ex-communlcatlon must be taken as. binding.
The appeal wa~ then re-heard by a FUll 6ench whith, t)y lts juqgment prQnQ..,n~~d Qn
July 4, 1928 (Ex. 256), upheld the decision of the learn~d Distric;:t Judge and
confirmed his decree. That judgment\will be found reported in 45 rr.t.n. ~!19. The net
result of that litigation, therefore, was that f'1ar Geevarghese Diqnysivs end his two co­
trustees (Defendants 1, 2 and 3) ~.ecan,e finally entitled to'.iw!thdraw the moneys
deposited in the court as the lawful trustees of the church properties.

13. On August 16, 1928 the ~1anaging Committee Qf the Ma,19nkara Association WQ$

authorised to draw up a constitution for the Church and the Assoclatton. On the very
next day Mar Jultus Elias, the Patriarch's Oelegate who was in MfJlabar at that time and
who has figured as P\N 1.7 in the present proceedings, issped an order on Mar
Geevarghese Dionysius calling upon him to execute an, Udampadl within two days and
at the same time suspending him for having "cornrnltted several grave offences
against the Holy Throne of Antloch and the faith and .I'raetiee~~f the HOly Church and
repudiated the. authority of the r.uting Patriarch"., He alsQsent letters to the
Governments of'Travancore and Madras to withhold the payment of interest to
defendant M(3r Geevarghise Dlonvslus on the grol,Jnd of his suspension.

14. On August 21, 192805 No.2 of 1104 was filed i~: the District Court of
xottavam by 18 persons belonging to what, for the sake of brevity, may be cajled the
Patriarchal party against the Defendar1ts 1, 2 and 3 of OS No. 9f1- of 1088 and 12 other
persons including the second Cathcllcos, Mar Geevarghese P:nilixinQS, who rnav be
ccmpendlouslv called as belonging to the Cathcllcos' party I and the Secretary of State
for India. It mav be mentioned here that in 19Z9 on the death of Mar Geevarghese
Phtlfxlnos,' Moran Mar Bassellos, who was Defendant 1 in the,' suit out of which this
appeal arises and is the appellant before us, was installed by the local Metropolitans es
the third Cathollccs in terms 0' the procedure prescribed by" t:he Kalpana (E~. 80)
issued by Abdul Messiah and he was substituted as a defendant" In OS No.2 of 1104 In
place and stead of the second cathettccs Mar Geevarghese Phijlxinos. On January 23,
1931 OS No.2 of 1104 was· dismissed for non-compliance with the court's order for
payment of certain moneys to the Commissioner appointed in that suit. The plaintiffs
applied for restoration of t.he suit by setting aside of that order of dismissal. That
application for restoration was dismissed on September 29, 1Q~l (Ex. 46). There was
(;) Civil Misc. Appeal No. 74 of 1107 a,gainst the order refusing to .: restore the suit.

15. In view of the disputes rag'ing between the two sections of the community
which resulted i" acute dis$'ensions in the Church, .an attempt was made to restore
goodWill and. amity amonqst, the members of the communltv.and et the instance Of
Lord Irwin,. th~ then Vicer9J! of India, Patriarch Elias·1 visited' MalQbar in 1931. He,
howsvsr, dl@d In Malaber b'.~for@ he could effect any settlement. In 19jJ Ebhraim wes
elected as Patriarch of Anti~ch without, it is said, notice to the Malabar community.
Mar Geevarghese Oionysiu,s.:;9nd his' supporters did not recoqnlse Ephrain1 as the duly
installed Patriarch. i': .

16. Kora Kochu Korul~:i who was one of the co-trustees of Mar Geevarqhese
Dlonvsius died in 1931 end/one E.J. Joseph was appclnted a trustee in his place and
stead. During the pendency:a,f the Civil Miscellaneous Appeat, hereinbefore mentioned.
Mar Geevarghese Dionysius~ied in February 1934 and the trust properties passed into
the possession of Mani Pok1~se Kathanar and E.J. Joseph. Shortly thereafter the Qraft
constitution was published'~ri the shape of a pamphlet, On Oecember 3, 1934 three
notices (Ex. 59, 60 and :~~') were Issued convenlnq a' meeting; of the Churches to be
held on December 26, 19~'at M.D. Seminary at Kottavam fo~~ inter alia, electing the
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Malankara Metropolitan a~ adoptlnq the draft coristltutlcn. Notices we:e also
published in two leading ~~fayalam,pews~apers,(Ex. ~2 a~d :~3). The meetinq was
held on the appointed day a~nd the proceedings of thetmeetlnqwttl be found recorded
in Ex. 64, Shortly put, the; t:J:;ird cathoucos, who was D:efendan!~ 1 in the present suit
and is now the appellant bet't>re l,JS and who was alsoDefendanta in OS NO.2 Of 1104
\NaS unanimously elected 'a'~ Malankara Metropolitan and as-such he automatically
became a trustee of the church properties. The n1eeting also unanlmouslv adopted the
constitution (Ex. A.M.). l':h~ factum and validity of this m~etin9 are strenuously
challenqed on diverse grQu.n:~s to which reference will be made hereefter. .

17. On July 5, 1935 th~J~1etrQPolitansof the Patriarchal parRy tssuec a notice (ex.
o~ summonlnq (3 meeting"'~of the Church r~presentatives ~or;~,Augl)st 42,. 1935 at
Karingasserai to elect theM,lankara ~etropolltan. In lhat ~IOtl~t!,~l't was meMtloned that
none of the Catholi<;os par.t~ should be elected, although Ex. A.'tv1. was not referred to
therein' as a ground for suchexclusion. The meeting was held c)~ Augwst 22, 1935. At
that meetlnq Mar POl)lose Athanaslus, the original first plaintiff fn the present suit now
deceased, was elected Mala.Qkara Metropolitan, Mar Pculose Kathanar and EJ. Joseph,
the Defendants 2 and ~ hi (he present suit were removed from' trusteeship and Avira
Joseph Kathanar and Thukalan Paulo Avira, Plaintiffs' 2 and :3 in the present suit,
Plaintiff 2 having died since, were:' elected trustees; and th~ three new trustees
(Plaintiffs 1 to 3 in the present suit) were authorised to file a suit for the recovery of
the trust properties. , .,'

18. After these resolutions were .. passed at the meeting the Civil Miscellaneous
APP@(l1 NO. 74 Of 1107, which was pending in the Higp ~g\,lrt,,'}wi~ en JyJy ?~, 1~~()
allowed to be dismissed for non-prosecution. On March 10, :1938 was filed in the
District Court of Kottavarn the suit (OS No'. 111 Of 1113) OU~j of which the present
appeal has arisen for various reliefs to which reference wlll hereafter be made in some
detail. That suit was dismissed on January 18, 1943. The plaintiffs preferred an appeal
to the TravancoreHigh Court, which was numbered as AS No. l""of 1119. On August'S,
1946 that appeal was allowed and the suit was decreed by a majority of J~Jdges in the
proportion of 2 to 1. The defendants applied for review which came UP before the
Travancore High Court. That revlewappllcatlon having been dismissed on December
21, 1951, the defendants applied fo'", and obtained special leave to appeal from this
Court under Article 136 of the Constitution. That appeal before this Court was
numbered CA 193 of 1952. By its jucJgment delivered on May 21, 19541 this Court
allowed the appeal, set aside the jUd~ment of the High Court acid admitted the review
application and directed the entire appeal No. AS 1 of 1119 .to be re-heard on all
points. The Travancore High Court thereupon took up the re-heertnc of the appeal. The
arguments commenced on September 15, 1956 and .concluded in the first week of
October 1956 when judgment was reserved. On November 1, "~19SQ came the States
Reorganisation Act which brought into, being the present State of Kerala and the
Kerata High Court. In 'December 19S.~ the same Judge,s heard the appeal formally de
novo by putting a few questions and on Oecember 13, 1956 delivered a unanimous
jUdgment allowing the appeal and decreeing the suit. The High Court on March 21,
1957 granted a certificate under Article 133 of the Constitution.:Accordingly Moran Mar
6asselios Cathollcos, the original first defendant, has preferred '~this appeal impleading
Thukalan Paulo Avira, the original third plaintiff, and Kurten G:eorge Semmassen the
orig Inal seventh defendant, as the respondents, the other parties having died in the
course of the long drawn proceedlnqs, Two lndlvlduals have; been elected by the
Patriarchal party under orders of this Court: made on April 22/ 1957 to carry on this
litigation in the event of the first respondent's death during [ts pendency and they
have since been added as partv-respondents. ';' .

19. In the meantime on April 17" 1957 was filed a .petltlon under Article 32 of the
Constitution by 8 persons belonqlnq to the Catholicos partv. praying for a writ Of
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certiorari or other appropriate order or direction or writ (or q~JQsbing the j.\)~gment and
decree passed by the High Court of Kerala dated December 3:J, 1956 inm A.S. I of
1119. That application has also come up for hearing along with! the appeal. Shri ToN.
Subrarnanle Aiyer took Q preliminary jobjection as to th,e maintainability of the appeal
on the 9round that although the final judgment of the; Kerala Hlqh Court was passed
on December 13, 1956, it only restor-ed the Qecree of the majority Of the 'rrevenccre
High Court pronounced on Aug~st S, +946 and ae~ordi~Cly I tnat;'beinga decree passed
before the commencement of the consutuncn, no appeal would lie under Article 13;3
of the consntuuon. This objection, however, was not, serlouslv pressed by leerned
counsel (;3nd would, at any rate, not affect the melntelnabllltv of Article ~2 petition. In
the circumstances nothing further need be said on thls prellmlharv objectlon, except
that it is rejected as untenable. i .;

20. The plaintiffs have brought the suit out of which the present appeal has arisen
clalmlnp to be trustees and praying for a declaration of.their Qvyn title as trustees and
for a declaration that the derendentswere not trusteesand for possession of the trust
properties and other incidental reliefs. It is perfectlv clear ~hat in a suit of this
description if the pl'aintiffs are to succeed they must dosc on th~ strength of their own
title. The plaintiffs 'in this suit base their title to trusteeship ron their election (It a
meetit19 of the. churches 'alleged :to have been held 011 [:Aug\Jst 22, 1935 et
Kartnqassere! when the oriqlnal plalntlff is said to have been 'elected the Malankara
Metropolitan and the plaintiffs 2 and ~. as Kathanar and; lay trustees, ThQt meeting was
admittedly held without any-notice to the members of the Cathollcos party, for they
were, quite erroneously as we shall presently indicate, regarded:, as having gone out of
the Church. In justification of this stand reference is made, rather half-heartedly, to
the Kalpana (Ex. Z) which commended the faithful not to have ~nythin9 to do with the
heretics. On our finding on that question to be hereafter recorded, namely, that the
defendants and their parti~a.~s had not become ipso facto heretics in the eye of the
civil court or aliens or had ·...not gone out of the Church, it must necesssarily follow,
apart from the question of the competency of the convener of.the meeting, that the
n1eeting had not been hEttd on due notice to all .churches interested and was
consequently not a valid rlli~ting and that, th~r~for~i the el~(~~iO~ of the Dlai"tiff~ wa~
not valid and their suit, in sosfar as it is in the nature qf a suit for ejectment, must fail
for want of their title as trustees. :::

21. Learned counsel for '~:I~ respondents, however, seek to g~t over this difficulty by
contending that the present suit has been filed by the plain,tiffs not only in their
capacity as trustees, but at~Q. in their individual capacity as members of the Malankara
Jacobite Syrian Christian ..·C4>mmunity who claim that as such members they are
entitled to come before the".c!ou rt for the preservation of the properties held in trust for
all the members of thecQmmunity including themselves. l...earned counsel for the
defendant-appellant conte~~.s that the present suit is not a representative suit nor. a
suit under Section 72 of the Travancore CPC correspondlnq toSectlon 92 of our CPC
and that, therefore, the p'l~rntiff cannot question the valldttv of the derendants' title as
trustees of the church pr"6~erties. Learned counsel for the defendant-appellant also
points out that even if theplelntlffs may in their individual capacity as members of the
communltv maintain this sU.it with a view to dislodge the defendants from their office
as trustees the onus is ori,~.t.he plaintiffs and not on thedefendants who have not come
to court for a declaration .of title to prove that the defendants have no title as trustees.
The question of burden ..'oJ' proof at the end of the' case, when both parties have
adduced their evidence is ~t of very great importance and theccurt has to come to a
decision on a conslderatlon.pf all materials. Further elthouqh in :~:he cause title or in the
body of the plaint the plaintiffs do not claim to have lnstltuted the suit for themselves
and on behalf of all othermembers.or community proceedlnqswere taken' under the
provisions of the Travancore Code erovu Procedure corresponding to '6'.1, Rule 8 of.~'.' ,:.".
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our CPC, W~, therefore, p;Jieed to ~~termine th~ qU~$tiO~S a~~sing in this appeal on
the basis that the plaintiff$!. were entitled to maintain this sUJt as members of the
MalankaraJacobite Syrian.~ristian community not only on behalf of themselves but
on behalf of all the membersof the said community - .,:.

22. The plaintiffs first seek to displace the title of the defendants on the plea that
the defendants are herettcs.er aliens to the Church or have voluntartlv gone out of the
Church by establishing C) new Church and consequently have lost their status es
members of the Malankara, Jacoblte Svrtan Church and have fprfelted their office es
trustees of the properties of that Church, The major part of tH~ argument advanced
before us on both sides has centred round the question as to how far the contentions
now SOl)ght to be put forward by the plaintiffs in the present sutt in deroqatlon Of the
title' of the defendants are concluded by the final declslon (Ex. 2'56) In thelnterpleader
sult Cp.S. No. 94 of 10S8) and by the provisions of the' Kerala cede Of Civil Procedure
corresponding to Order 9, RLJle Qof our CPC In view oflhE! di~Mi~~al for default of tt,e
other sult (Order 2 of 1104).

23. At the forefront, of course, has come the question as.to the identity of the
.oerttes in the different suits. As will appear from paraqraph 3YQf the jLJdgment (Ex.
255) pronounced by the trial court on September 15~ 1919 in the interpleader suit
(O.S. No. 94 of 1088) that suit was, with the permtsston of the court, converted into a
representative action on behalf of the Jacobite Syrian ChristianpOPl)lation of Malabar.
Therefore the decision in that interpleader suit (O.S. N9. 94 of 10S8) must be binding
on all members of the Malankara Jacobite Syrian Christian communltv. In paragraphs
6, 9 and 32 Of the plalnt in the present suit the plaintiffs who represent the interests
of Defendants 4 to 6 in the interpleader suit (O.S. NO. 94 <If 10S6) themselves rely on
the decision in that interpleader suit as gperr.1'tlng ~;i rei j"QI'Qt~ ~i ~~tween ~h~
parties to the present suit on questlons referred to ip those paragraphs. Indeed in
paragraph '55 of the grounds of appeal filed by the plaintiffs in the present suit the
contention is put forward that the trial court should have, held, Inter ~HC), that Ex. 256
operated as res judicata in respect of the points decided in that case. It is also to be
remembered that the first plaintiff' in the present suit was Defendant 42 in that
interpleader suit and : the second defendant in the present' suit was the second
defendant in that interpleader suit. In these circumstances there does not appear to
us any difficulty as to parties in applying the principle of res judicata to the matters in
issue in this SUit, if the other. condltlons for its appllcatlon are satlsfled. .

24. In order to ascertain exactly What are the matters in issue In the present suit
between the parties thereto it is necessary to analyse the plaint In some detail. The
properties claimed to belong to the Malankara Jacobite Syrian Church which have to be
admlnlstered by three trustees, namely, the Malank~ra Me~r6poli~an, I 6~e l{~tha~~1'
(clergy) and a lay man to be elected by the Church, are referred to in paragraphs 1
and 2 of the plaint. The sallent . facts summarised above as constituting the
background of the present disputes are then set forth in paragraphs 3 to 12. Reference
is thereafter made in paragraphs 13 ~nd14 to the meeting said.to be a meeting of the
Malankara Association held in Karln-qasseral in August, 1935. I~ is alleged that at that
meet.ing the first plantiff was elected as the Malankara Metropolitan and the second
and third plaintiffs were elected respectively as the Kathanar (priestly) trustee and the
lay trustee and the second and the thtrd defendants were removed from trusteeship.
In paragraph 15 is formulated the plalntlff's claim to .be in possession of the church
properties. Paragraphs 16 to 21 repudiate the claims of the first defendant allegedly
founded on his election as the Malankara Metropolttan and trustee at a n1eeting of the
Malankara Association sald to have been held In Oecember ig~#. It Is alleged that the
last mentioned meeting was' not convened by any competent person nor was due
notice of it given to aII the Churches. In,' paragra ph 2.2 it Is stated that, for reasons
stated there and m,ore partlcularlv specified in oarecreohs 26, the first defendant was
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disqualified and declared unfit to be M'9lankara MetropoHtian, Th~ reasons $.ct forth are
five in number and each of them is characterised as arnountlnj; to (;J denial or
repudiatton of the authority of His Holtness the Patriarch of An:~ioch. The contentions
formulated in paragraphs 23 end 25 are that the acts and pretentious referred to
therein constitute heresy and that the: first defendant as well (1~' the second and third
defendants, who are supporting and co-orieranns with, the first defendant, had become
toso tecto heretics and alrens to the Malankara Jacobite !$yrian Church. Paragraph 26 of
the plaint, which is very Important for' the purposes of our declslon Of this appeal runs
as follows: ' ~ .

. "'The defendants and their partisans have voluntarily :sepa~ated themselves from
the ancient Jacobite Syri.~n church and have constituted f;or themselves a new
church called "Malanl<ara Orthodox SyriQn Church".' Accordl,ng to the beliefs and
doctrines of that Church, such functions as, consecration of{,'Morone, ordination Qf
Metropolitans, granting of stattccns and allotting. E(javagas to Metropolitans­
privileges which are excluslvely within the powers of His Holiness the Patriarch­
could be done by the fjrst defendant and others, without" any recourse to His
Holiness the Patriarch. ,FlJrther it is provlded, that Resslssa which is due to His
Holiness the Patriarch"ma~be pald to the person holding the·(jignity of Catholicos of
the said: Church. In short,' this act' which provides for the permanent constitution of
the ~~ig <;hlJr~h ~ith9ut;r'any conpection with His Houness.the Patriarch, and in
repudiation and negation:~f him as well constitutes ~eresy. Tne delendantshave no
right to claim membership of the ancient Jacobite Syrian Churchv For these reasons
also, the defendants hav,efbecome:disqualified and unfit to be the trustees of, or to
hold any other position i·~,;:or enjoy any benefit from the Jac:o~ite Syrian Chur~h.

25. The constltutlon referred to above presumably i$ Ex. AM) which is said to have
been adopted at the M.D.S:~·minary rneeting held in December, 19~4. The rest of the
allegations in the plaint ne~:~ not be scrutinised in detail, except that it may be noted .
that in paragraph 35 the pl~lntiffs claim to be entitled to rnetntaln the suit not only .as
trustees but also in their·.fndividual" capacity as members of the community. The
plaintiffs clalm that they .. p·e declared as lawful trustees, that the defendants be
declared to have no right·;;to retain possession of the chu rc~ properties, that the'
defendants be compelled~9~~ surrender and the plaintiffs be P4t in possession of the
suit propertie~, that the' dif@ndants" be directed to pay mesne ~rofit~ ~ng r~"Q~r
accounts of their adrntnlstretlon and of the rents etc.ireetlsedjbv them and that the
defendsnts be restrained frqm functioning as trustees. . '~.

26. The defendants hav,~' filed their written statement (:ienying the contentions of
the plaintiffs. In perttcular, ~:hey deny that they have been gUiltYr~of any act of heresy or
that even if they wereo'tihey ipso' facto ceased to' be members of the Church,
Paragraphs 22 to 26 of tH~plaint are denied in paragraphs 2;6 to 39 of the written
statement. It is averred ·tm;,t there\\tere not two different churches or two ktnds Of
faiths and that the defend-ants had. not established a, separate church and had not
separated from the Jacobite, Syrian ~hurch. They deny that the meeting said to have
been held at Karlnqasseral-sn AUgust '1935 was convened by ariiy competent person or
was held on notice to all churches. They contend that the meetlnq WQS invalid and the
first plaintiff was not valldlv elected ..Malartkara M~~ro"olita" and the second and third
plalntlffs had not been valiply elected as trustees. It isalso pleaded in paragraph 4S of
the written statement that ·it is the plaintiffs and their parttsans who had been from
1085 (1910 A.D.) contending that the Patriarch had temporal power over the
properties of the church, that thetpatrlerch had power, act,ng by himself, to ex­
communicate and ordain Melpattakars (bishop), that only: the Patriarch could
consecrate Marone (holy oll), that the Canon of the Church r~ the book, which was
marked as Ex. 18 in the suit of 1913 and that the Catholtcate had not been validly
established and that bv non-co-ooeratlnc with and ooocslnc. the Malal1kara Syrian
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Church the plaintiffs had voluntarllv separated themselves and 'had ceased to be the
members of the Church. In paragraph,s 4(; and 47 of the written .staternent alternetlve
plees are teken thit the ~I~intiffs and their partisans had lost .~heir rights, if any, .to
the Church properties by' adverse possessio" ~I'\d llmttatlon. Th~ defendants cot"tt~"d
that, in the premises, the plaintiffs, have no title andwere not entitled to malntaln the
suit. :j

27. The allegations in the written statements are denied and.the averments in the
plaint are reiterated in the replication filed by the plaintiffs. certeln clarifications called
ISSl,Je Papers, according to the Rules and Forms Of the coderot Civil Procedure of
Travancore were filed in the case. ,rt"hey are in the .nature 'qf interrogatories and
answers thereto, obvlouslv designed to form the bests qn whtchthe issues have to be
struck,':',;

28. Not less than 37 issues were raised on the plea(Hngs. qfthem issues 1 and J
raise the question of the validity of the respective titles of the .t,hree plaintiffs, that is
to say, title of the first plaintiff as Malankara Metropolit~n and of the second "no third
plaintiffs as the trustees of the church properti~~ a,-,d t,Me validity of the Karingasserai
meetlnq in August 1935. Issues 6 to 9 concern the validity of the M.O. Seminary
meeting in December 1934 at which the first defendant is ,alleged to have been
elected as Malankara Metropolitan, the second and third de'fendants haVing been
previously elected trustees as the Kathanar and the lay trustees Issues Nos. 10, 11,
13, 14,15,16, 17, 1~ and 20 are as follows:- "

"10, Has the Lst defendant been duly and validly lnstalledes cethcnccs in 11047
If so by whom? And was it done with the ccoperetlon. and consent 9f Mar
GeeVC,3rghese Dlonvslus and the other Metropolitans of Malank~ra?

(a) Were his two immediate predecessors in that office\also dUly and validly
installed in the same manneranddid they function as such?

(b) (1a! t,"@ institution of tMe Catholicat@ for the East exercising juriidi'tlon Qver
Malankara ever existed at any time before 10S8? ", "

(c) WC)s the institution Of the Cathollcate for; the Ea~t with jurisdiction in
Malankara, purported to be brought lnto existence in 1;086 for the first time?
Or had it only been in abeyance for some time? And was it only revived and re
...established in 1086? ,;

(cJ) Was such a re-estebltshment ~ffected by Abdyl r-tessrah with the co-operation
of the late Malankara Metropolitan M(;)rGeevarghese OJonysius and the other
Metropolitans of Malankare and the Malankara Chl)rch? If S0, is it valid and
lawful? Was Abdul Messiah competent to do 501 "

(e) Did Mar Geevarghese Dlcnvslus submit hlrnself to, the authorltv of the
Catholicate from lOSS till his 'death? .,;

(f) Have the Malankar~ Jacobite Syrlan Assoclatlon the Association CommIttee,
and the Churches and people of Malankara also accepted the Cathottcate and
have submitted themselves to lts.authortty from lOSS? :

(g) Are the plaintiffs estopped fromc;ontending that th:;e Cethollcate was not
validly re-established in 10~8 or that its authority was not accepted or
recognised by the MQlankarq~acobiteSyrian Church? .:

(h) Whether after the r.evival 'of the Catholicate'the pow,ers Of the Patriarch, if
any, as rega.rds ordination o~ appointment of the Malankara Metropolitan and
the Metropolitans of.. Malanka~a have become vested in the Cathctlcos?

U) Cannot the offices 'of Cathollcos and Malankara Metropolitan be cornblnedIn
one and the same person? •.. '",

11, I~ the Patriarch of" Antioch the ecclesiastical head of the Malanl(ara Jacobite
Syrian Church or is he onJy the supreme sptrttual head?

,',~'
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(a) What is the nature, extent and scope of the Patriarch·s ecclesiastical .or
spiritual authority, Jurisdiction, or supremacv 'over the MQlankara Jacoblte
SyrIan Church? ",~ ,~

(b) Is the Patt"iarch ac.ting by himself or through the Oelegate dl)ly authorised by
, him in that behalf,tne only authority competent to consecrate Metropolitans

for Malankara? Or i6 the consecrenon a. Synodical Actin which the Patriarch
acts and can act onl! in conjunction with a Synod of two; or more Metrans?

(c) Whether "Kalvappu:' or "the laying on of hands" which is e necessary and
indispensable ltem Jn the consecration of a JV1etropolit-an should be by the
Pgtri~n;h or his d~ry. 'appointed Dele~ate alone or car it be done by the
Cethollcos also? ...~ .

Cd) Is the Patriarch alqtle entltled to and competent to consecrate "Morone" for
use in the Malankar:a'Church?;Or is the cethoncos also entitled to do it?

(e) Whether by VirtU:~ of long-standing custom; accepted by the Mal~nkarc;s
Church and rullnqscof Courts, the Holy Morone for use in the Malankara
Churches has to be ,Q'onsecrated by the Patriarch?" ,

(f) Is the allocation ofrpiocesesor EdavQgais in Malankar~ a right vestlnq solely
in the Patriarch and;iwhetherbefore exerctslnqjurlsdlctlon in any Diocese ,the
MetropolitC3n ordained and appointed by the Patriarch :(by issuins a Station)
has only to be acc~ted by the People of the Dlocese? ,Or is the allocation of
Edavagais, so far ~SfMalankara is concerned, not a right~which the Patriarch or
camcucos or Malankara Metropolitan has or h05 ever H;d, but· i righ~ whlch
vests and has alwavs vested in the Malankar?l Jacobtte Syrian Association?
Whether a MetropoHtan, before he can exercise jurisdiction in any Diocese in
Malankara, must h·a~e been elther elected for the office before ordination by
the Malankara Jacoblte Syrian Association qU1y convened for the purpose or
accepted by the same after ordination? "

(g) Is the Patriarch th~ sole and only authority competent-to ordain and appoint
the Malankara Metropolitan? Is the issue Of a Staticon or order of appointment
by the Patriarchei~her before selection or election by the meeting of the
church representatives or after such election or selection essential? Or is such
order unnecessary ·,and the election, or acceptance by the Jacobite Syrian
Association sufficient?

(h) What is ,Ressissa? .15 it g ,ontributiQn whi~h the P~~riar;ch anp Patrlarch atone
is entitled to levy a? a matter' of right? Or is it onlv in the nature of a voluntary
gift which may be made to or received by the Patriarch and Cathollcos?

(i) Has the Patriarch no temporal authority or [urlsdlctlon or control whatever
over the Malarikara Jacobite-5yrian Church? or whethe-r, as the ecclesiastical
head, he court exercise and has all along exercised .temporal authority by
awarding such splrltual punishment as he thinks fit in cases of
mismanagement or misappropriation of church assets?

13. Which is the correct and genuine version of the Hocdava Canons compiled by
Mar Hebraeus? Whether it is the book marked as E~. A or the book Marked as Ex.
XVIII in 0.5. 94 of 1088? :~

14. Do all or any of the followlnq acts of the i st defendant and his partisans
amount to open defiance of the authority of the Patriarch'? Are they against the
tenets of the Jacobite Syrian Church and do they amount .to heresy and render
them ipso facto heretics and allens.to the faith?'

(i) Claim that the tst defendantIs a Catholicos?
(ii) claim that he is the Malankara Metropolitan?
(iii) claim that the 1st detendant has authority to consecrate Morone and the fact
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that he is so consecrating?
(iv) Collection of Ressisa by the 1st defendant?

15,(a) Have the 1st defendant and his partisans voluntarily given up their
allegiance to and seceded from the Ancient Jacoblte Syr;i~n Church?

(b) Have they establish@d a new Church styled th~ Mi"9n{K9r~ QrthQdox Syrian
Church? ;. ,.'

(c) Have they framed a constttutlon for the new .church 'q,onferrfng authority in
the Catholicos to consecrate ~'1orone to ordain thet'ligher orders of the
ecclesiastical hierarchy, to: issue statlcons allocating Oioceses to the
Metropolitans and, to collect Besslssa? ~

(d) DQ these functions and righ~s appertain solely to the Patriarch and does the
assertion and claim of the tst defendant to exercise these rights amount to a
rejection of the Patriarch? ..,

(e) Have they lnstitutec the Cathctlcate for the first tlme'iln MalQnkara? 00 the
above acts, if proved, amountto heresy? ,

16.(<1) Hav@ the defendants cesset tQ be memQ~r~ ;Qf the Ancient Jacobite Syrian
Church? . '; :'~,

(0) ,Have they forfeited their rig~'t to be trustees or to hold!;any other office in the
Church? . i '

(c) Have they forfeited their right to be beneflclarles i~ respect of the trust
properties belonging to the Malanl<ara Jacobite Syrian cdrnmunltv?

1,7. Have Defendants 2 and 3 ~y helping and actively co-operatlnq with the 1st
defendant in the above acts and pretensions become heretics or aliens to the faith
or gone out of the fold?" ';
19, (a) Have the plaintiffs and their partisans formed themselves into a separate

Church in opposition to Mar GeevargheseDionysiu$ and the Malankara
Jacobite Syrian Church? ,

(b) Hav~ ~h~y sepa'rated themselves from the main bOdY'Of the benefi~i~ri~$ 9f
the trust fro m 10857' '

20. Do the following acts and clatrns of the platntlffs constitute such separation?
(a)(i) The claim .that Patrlerch alone can consecrate Morone? ''',

(ii) That the Canon .of the Church is Ex. xxmro 0.5. 94?
(iii) Tha~ the Catholicate is not established? (:;
(iv) That the Patriarch "iby himself can ordain' and exccmrnunlcete

Metropolitans? .
(b) Have the plaintiffs 'been claiming that the Patriarch ha~ temporal powers over

the Church?
(c) Have they been urging .that Mar Geevargtiese Dlonvslus was not the

Malankara Metropolitan?' .,
(d) Have they made alterations in the liturgy of the church?
(e). Has the 1st pl!3in~rff executed an Udarnpadvto the Aatriarch conceding him

tempera lpowers O\l~r the Jacobite Syrian Church and its properties?
(f) Have the plaintiffs ..~nd their partisans by virtue of the' above acts and claims

become aliens to t~e church and disentitled to be trustees or beneficiaries, of
the Church and its'woperties? .

29. The pleadings, in w:~.ch may be included the repllcation and the issue papers
and the actual issues ra.i~~d in this case, quite clearly tndlcate that the principal
contention of the plaintiffs~ in the present suit is that the defendants had become
heretics or aliens to the~~urch or had Voluntarily gone out-of the Church' only by
reason of certain conduct ,di~finitely partlcularlsed in paragraphs 19 to 26 Of the plaint,
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namely, (i) the acceptance ,'a; Abdul Messiah as a validly ~O"trnUing Patri~rcl~; (ii)the
acceptance of the estabttshment of the cethoucete with power tothe cethoncos for the
tlrne being (a) to ordain M~toopolitans, (b) to ccnsecrete Moron~f(c) to Issue statlcons,
(cJ), to allot edavagais and ~@) to receive Ressissa. These are thespectftc acts on whlch
is founded the charge of heresy or going out of the, Church,LbY setting up if) new
Church. It has not been :~c!Jsputed that the power to issue .Staticons and to allot
Edavagais are not indepen~nt powers but are incidental to and flow from the power
to ordain Metropolitans. TM< question. is whether these contentlons are concluded by
the final decision, (Ex. 256)"::pronounced on July 4, 192~ in the .lnterpleeder suit (0.5.
No. 94 of 1088) which is :r~ported in 45 Tr. L.R. 116. ,This leads us to scrutinise the
matters which were in issue~~n that suit. r

30. It is unfortunate th:~t the pleadings in that tnterpleader suit have not been
~~t'ibir~d in tne erssant casas. The judgment (Ex. 255) pronounced by the trial Judge
in 1919 and reported in 4;1YTr. L.R.' 1, however, summarises .the pleadings and the
rival contentions of the t~i.opposing sets of trusteeswho Interpleaded against each
other. The findings of the1frial JUdge relevant for our, present: purpose may be thus
summarised: :,.~.' - "

"(i) that Mar Geevarg~ese Dlonyslus was the lawful Malal7lkara Metropolitan and
was recognised ~nd~'accepted~ as such by the Malankara-, Syrian Church and as
such had become a ,,'trustee of: the Church properties (Issue 1).

(ii) that the Patriarch 'had only a power of generalsuperv;ision over the spiritual
government Of tbevChurch but had no right to interfere witt, the internal
administration of the Church in spiritual matters whlcn rested only in the
MetrO~glit~n Qng thgt th~ P~tr,~n;h h~~ no aythqrity-( jurisqictiQn,· control,
supervision or concern over or with the temporalities Of the Arch-Diocese of
Malankara (IssueIiI).'

(iii) that Patriarch Abdulla II did make an attempt to secure authority over the
temporalities of the Syrian Church when he visited l'ravancore in 1085 but
that his attempts and pretenslons in regard to th~ Qovernn1ent of the
temporalities of the Church' were illeg'al and a9ainst .the interest and well
being of the Malankara Church and the cornrnunltv (issues V &. VI);

(iv) that Mar Geevarghese Oionysius was excommunicated by Patriarch Abdulla
II but such excommunication was opposed to the constitution of the
Malankara Church as laid down by the Synod Of Mulunthuruthu and was
Canonically invalid and he was still reccqnlsedand accepted as the Malank~ra

Metropolitan by a larg@ majority of Malankara [hristifln rommunltv (Issues VII
to XVII); \

(v) that Defendants 2 and 3, Mani Paulose Kathanar and Kora Kochu Korula had
been elected. by the cornmunttv .as trustees to \ cooperate with fvlar
Geevarghese Diony~ius (Issue XVIII);. .

(vi) that 4th defendant (Mar kutllos) had not been elected; and was not accepted
and recognised as the Malaf1kara Metropolitan by the cornrnunltv and was not
competent to be a trustee (Issues XIX &. XX);

(vii) that Defendants 5 and 6 (Kora Mathan Malpan- and,C.J. Kurten) had been
validly removed from the office of trustee and Defendants 2 and 3 (Meni
Poulose Kathanar and KoraKochu Korula) had been valldlv appointed in their
places {Issues XXI and XXIIi; ','

(viii) that Defendants 1, 2 and 3 (Mar Geevarghese Di'onysius, Mani Poulose
Kathanarand Kora Kochu Kcrula) did not accept Abd\J1 Messiah or deny the
authority of Abdulla II over the spiritual supervision oJ the Church and they
had not by such act become aliens to the faith or incompetent to be trustees
(Issue XXVII); ';
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(ix) that the 42nd defendant (Mar Atheneslus, the origin(3f; firstplaintiff~ had not
been Canonically ordained or validly appointed as Malan~arQ Metropolitan or as
President of the Malankara Association (Issues ~XX to XXXIII);

(x) that Defendants 1, 2. and 3 were entitled to receive payment Of the interest in
deposit." .'

31. It was on the above findings that the learned Dlstrlct Juc;ige passed a decree in
fav9t,Jr of Defendants 1, 2 and 3 in that interpleader suit Q,e(:lar!ng them as the lawful
trustees of the Church properties. ,I.: .

32. The Defendants S, and 6 and 42 appealed to the Hi9'P Ccurt, Th~ prtnclpal
questions urged in the appeal were: ;

"(1) What was the Canon law binding on the Church and ,.what were the powers
of the Patriarch under that law in regard to the exccrnmuntcetlon of a
Metropolitan;; ~

(2) Was the excornrnunicatlon "of Mar Geevarghese Dionysius by the Patriarch
opposed to the Canon law and the constitution of the Malankara Syrian Church
as laid down by the Synod of,iMulunthuruthu; .

(3) If the Patriarch was by himself competent tcexcommunlcete a Metropolitan,
whether Qny ~r9t;~9~~r~ had been prescribed to be rottowed by the Patriarch
before the power of exccmmuntcetlcncould beexerclsed by him;

(4) If no such procedure had been so prescribed', whether that power had been
exercised in a manner consonant with' the prtnclplestof natural justice and
with no corrupt motive; and I ,.;

(5) Whether the excornmunlcatlon of Mar Geevarghese Dio'nysius was valid?
33. A Full Bench otthe Travancore High Court pronounced judqrnent, Ex. DZ, in

19~3. The Full Bench in paragraph 80 of the judgme~t held that Ex. is, which was
prccucec by the then appellants, was the correct version of the Canon IQw which was
accepted as such by the Malankara Jacobite Syrian Church. Th~ conclusions arrived at
by the Full Bench on questions 1, 2 and 3 noted above were surnrnartsed in paragraph
124 of the judgment as follows: -roo .,

'\O~r ~On~IV~i9ns on thequestions ~, 2 and :3 formulated for decisions are:
(a) That Exhibit 18, and not Ext1ibi~ A, is ,the version of the Canon Law that has

been recoqnlsed a.ridaccepted by the Malankara Jacobtte Syrian chrtstlan
Church as blndlnq on it; . , )

(b) That under Ex. 18....~.~the Patriarch of Antioch possesses-the power of ordaining
and exccrnmunlcatfdq Episcopas and Metropolitans by himself, i.e., in his own
right and that it is':~ot necessary for him to convene ~ SynQd of Blshops and
proceed by way of. ;Synodical action, in order to enable him to exercise these
powers; the perso~l.~rdained being of course, a native Qf Malabar and accepted
by the people;.',:; i ,

(c) That there is no't~lng in the Mvlanthuruthu.; Resolutions, Exhibit EL,., which
limits the powers 'p:~ssessed by the Patriarch under the Canon Law in matters
of spiritual ch~~a~tf, O~ whieh imposes n~strictions on him in regard to the
exercise of such p~ers;and,,":

(0) That no specia(':Jorms of procedure are, prescribed by Exhibit 18 for
observance by P~trti.arch before he exercises hls powersof exccmrnunlcatlon."

34. Then after an elaborate discussion of the relevant materials the learned Judges
in paragraph 254 recorded. their fin(jlngs on questions 4 and 5~ in the affirmative and
held that Mar Geevarghes~~Dionysiushad lost the status Of Malankara Metropolitan and
Metropolitan trustee. In .t~at view of the matter they considered it unnecessary to
express any opinion on t~~' question whether Mar Geevarghese: Oionysius had become
schismatic or alien to the '~acobite faith bythe repudletton of Patriarch Abdulla II and. ,.' ';.
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the recognition of Abdul ·~eSSiah. They further held that although the Malankara
Association had the pcwerto remove them, the Oefehdr)nts 5: and 6 had not been
validly removed lnesmuches the m~~tII'\Q whieh. ~emoved thsm had been convened
and was presided ever .;oy Mar Geevarghese otcnvstus, .;." an excommunicated
Metropolitan and that the 'p:~oceeding~ of that meeting~aving been at? initio void, the
Oefend<;1nts 5 and Q contlnued to be trustees. It has already been stated that there
was an appllcatton for re\li.$w Of rhtsjudqment made by Mar Geevarghese Dio~ySil)S
and his co-trustees which~.as admitted on three conditions herelnbefore mentioned.
On a re... hearing of the appe.al the FWIl Bench pronounced its j}Jpgment, Ex: 256, on
July 4, 1928 which is the fi~)~1 judqment in that case. ~he net result Of that Judgment
may be thus summarised: .. .. j

(i) The excommuntcetlorr'of Mar Geevarghese otonvstus wasjlnvalld because of the
breach of the rules ofnatural justice in that he was not apprised of the charges
against him and had not been Q~ven g r~;$9n9ttl~ oPP9rtu~:ity to defend himself;

(ii) That the Defendants .. ! to3 had not become heretics or aliens or had not set up
a new Church by accepting the establishment of' the.~ Catholicat~ by Abdul
Messiah with power to 'the cathoucos for the time being to ordain Metropolitens'
and to consecrate Morone and thereby reducing the power of the Patriarch over
the Malankara Church to a vanishing point;

(iii) That the Defendants 4 to 6 had not been validly elected, '.;
35. It is said that there was no issue as to whether the' acts imputed to Mar

Geevarghese Dionysius head been done by him or not or whether the ordlnetlcn of
three Metropolitans by Abdul Messiah .was valid or not and that 'the charge agQinst Mar
Geevarghese Dlonvslus and his two co-trustees (Defendants lito 3) was only that of
heresy founded on certain acts. It. is true that the same acts are referred to in
paraqraphs i~ to ~O of the present plait'\t, but, it i~ eontended, '~here was no charg@ Of
their haVing gone out of the Church by their having set UP a new church as evidenced
by those very acts. We do not think there is any force in this ccntentlon. In paragraph
32 of his judgment Chatfleld C.J. held that no enquiry was held into the conduct Qf
Mar Geevarghese Dlonyslus who had never been placed on htsdetence or apprised Of
the charges against him or given apy opportunlty of defending himself and that as
such his excommunication was invalid and he continued to be a Malankar~

Metropolitan and as such one of the trustees of the church properties. TO the same
effect were the findings of Joseph 1haliath J. and of Perameswaran Pillai J. teamed
Advocate for the then appellants, (Defendants 4 to Q):then fell:~ back on the case that
Quite irrespective of the validity of the excornrnunlcatlo] Of Mar- ,Geevarghese Dlonvslus
he and his co-trustees could not be permitted to act as trustees as they had rendered
t"aM~elv@! alie"~ to the faith by reason, amongst others. of th@ir repudiating the
lawful Patriarch Abdulla II andaQcepting the deposed Patriarch, Abdl,Jl Messfah and by
LJpholding the Catholicate with powers to the Catholicos as hereinbefore mentioned.
Reliance was placed on the decision Of the House of Lords in Free Churd» cf Scotland
v. overtoun- in support of the cont~ntion that Mar Geevarghese Oionysius and his
adherents had set up a new Church effectively free from the control of the Patriarch. It
is clear, therefore, that as a consequence of the finding on the breach of the rules of
natural justice, it became incumbent on the Full Bench to deal with the alternative
case founded on the decision in the Free Church of Scotland case (supra).

36. In paragraph 34 of the judgment Chatfield C.]. sums up :~the contentions set out
by the Defendants 4 to 6 in their written statement., He POint's out. that it was said,
amongst others, that Mar Geevarghese Dlonyslus and his co-trustees (Defendants 1 to
3) h!;d "re"dere~, t~eM!'elva~ aliens to the faith". The word "al[en" is significant, for it
connotes the idea of a person going 'outside the faith. The matter does not, however,
hang on this slender thread alone. After referring to the varlous facts, which had taken
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place soon after his excornrnunlcatlon and the acts and cQndu9~ of Mar Geevarg.hese
OionysilJS, e.q., the repudiation of the,'lawfuJ Patriarch and the acceptance of a.Parlarch
who had been depo~ed and by .getting the dePQs~d Patr!~rch tocome to Malab.Qr to do
various. acts as Patrtarch of Antioch, e..g., to ordaln certaln persons as Metropohtans, -to
set up a Catholicate by ordaining one Mar Ivanlos as Catholicos' with power to ordain
Metropolitans and consecrate Moronet the learned Chi~f J'-J;~tice stated that the
contentions advanced for Defendants 4 to 6 were that ttJe defendant t\1ar Geevarghese
Dlonvslus and his partisans had all al<,)ng desired a separetlcn from the See of Antioch
and had succeeded In their' atternf't and that "a new Churc;h hQg been ~r~~tec}".
Towards the end of that paragraph. the learned Chief Justice again refers to the
contention advanced on behalf of Defend?lnts 4.to Q that "by reason of the actions of
the first defendant rnentloned in the 'first part of those .peraqrephs the first defendant
and his followers seceded from the Jacobite Syrian Church in the year 1087 and set UP
a different Church " The word "seceded"; in the context in which it is used,
leaves no room for doubt that the charge of having gone out oB the Church by setting
up 9 new Church which accepted tnecetncncete with the powers to the cethcucos as

, herein-before mentioned wascanvassed and actually decided in;· the final judgment on
review. Chatfield C.J. and the other judges negatived the contentions put forward on
behalf of Defendants 4 to 6 with the following observations.->
Per Cha~field, C.J.:-. '.

"The objection to the' trustees~ip of Defendants t to ~ does not $eeM to "ave
been stated in this form if' the written statements Of Defend:ants 4 to <5 and 42. ,In
any case it is not contended that the appointment of a Cathollcos is a thing which is
in itself forbidden and to, work for whlch is a sign of ,disloyalty to the Church. In the
Canon "of Nicea" as giv:eA' on both Exhibits A and XVIII there is express provision
for a great "Metropolitan :t>f the East" who was to have power like the P~triarch, to
consecrate ~4etropolitanS'~in the . East. All that can be urged against the first
defendant therefore is th.~·.t he co-operatedwtth one who was not a valid Patriarch

'when the latter was dO~f1~' acts which could only be done by a Patriarch or at the
worst that he caused th.j$.; unlawful Patriarch to do such acts: It is conceded by the
Defendants that if A~dUI.~~.had done these acts there would have been no objection.
Therefore, the whole n:'~tter resolves itself into a personal dispute between two
cleimanbs to t:h~ Patt'i!,~a~@ in which it said, thsnrst o@f@ndant deserted the
Patriarch who had crea~~ him Metropolitan and supported his rival. Such conduct
might amount to an ecdestesttcelortence for which, the offender could be deprived
by his ecclesiastical supe,i~or but Itcould not be an offence for which the civil courts
could try him or express;~~ny opinion as to his Quilt. ".': .

Further down ' ..•.~:. '.,
"In the clrcumstances-jt cannot be said that the Church to which the Defendants

1 to 3 belong is a diff.e;ents Church from that for which the endowment now in
dispute was made. The.r~fore, no question of any loss' or forfeiture of trusteeshtp by
the first defendant lrrespectlve of Ex. L or of any threatened diversion of trust funds
can arise." . ..... '

Per Joseph Theltath, J.: '. ':;

:'Qrdinarily, it is for.t~·e eccleslastlcal tribunals to pronounce whether a person Is
gUilty of an ecclestasttcelotrence, and what the consequences are if one is found so
guilty. The decisions of Secular COLJrts with respect to ecclesiastical matters,' by the
very nature of. things, .~nnot be very ·satisf?Jctory.· We have also to consider the
probable inconvenience. that wlll result from the temporal courts determining
whether a person is .9uilty of •.... any declaration rnade by proper ecclesiastical
tribunals. If we are now to enquire into the alleged offence of schism of the first
defendant, it will corneto this. Ev.ery time the Metropclltarrtrustae applies for the

~~
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interest on the trust flJnQ.; there will be some people who, .are members of the
Jacobite Church to object to the ,payment of interest, on-the ground that the
Metropolitan cannot act asthe trustee of the Church, since, ClcCQrding to them, he is
guilty of some helnous ~~~lesia$tic<!.1 offence or other;, An~ ~v~ery time a fresh suit
will have to be instituted to decide the question. For these reasons, it seems to me,
that the better poltcv for the temporal courts to adopt will be, hot to enter into such
questions as long as there has been no pronouncement on the subject meade by the
ecclesiastical authorities. There hes been no such pronouncement in the present
case. Hence I have to find thls point also against thedefendent."

Per Parameswaran Pillai.J.:, "
"I have considered this aspect of the case vel'Y carefully :~nd have corne to the

conclusion that there is no substance in this contentlon. The first defendant has not
denied the authority of the Patrlarch of Antioch and, therefore, he remains the
Metropolitan Trustee Ofthe Malankara Church Qnd he clalmsto draw the money on
~~ha,lf of that Church. At best, what he dld was, when Abdutla and Abdul Messiah
both claimed to be the Patriarchs of AMtiocn, he acknowledged the latter 9$ the true
Patriarch in preference to the former. If he WqS wrong in this he has ccmmltted a
spiritual offence for which his splrltual superior might punish him in a proper
proceeding. This court has nothing to do with his splrltua] offence. Free Cnurci: qf
Scotland v, overtouni referred to in this connection bY Sir e.J'. Ramaswan1i Iyer has
no bearing upon the facts of this case." ':
37. It must, therefore, be held that the contentions put forward in par"graph's 1.9

to 26 of the plaint in the present sult on which issues Nos. 14,1.5, 16 and 19 have
been raised were directly and substantially in issue in the interpleader suit (0.$. 94 of
1088) and had been decided by the Travancore High Court on review in favour of Mar
Geevarqhese Dionysius and his two co-trustees (Defendants 1 to 3) and Clgainst
Defendilnts 4 to 6~ In short th~ q\,J~~:ti9n whether Mar Gee\{arghese OlonysiLls and his
two co-trustees (Defendants 1 to 3);had become heretics or aliens or had go"e out Of
the Church and, therefore, were not qualified for acting as trustees was in issue in the
interpleader suit (O.S. No. 94 of lOSe) and it was absolutely necessary to decide such
issue. That jlldgment decided that neither (a) the repudlatlorr Of Abdulla II, nor (1;»
acceptance of Abdulr-tesslah who had ceased to be a Patriarch, nor (c) acceptance of
the Catholicate with powers as hereinbefore mentloned, nor (8) the reduction of the
power of the Patriarch to a vanishing point, ipsoTecto c~,nstituted a heresy or
amounted to voluntary separation by setting up a new church and that being the
position those contentions cannot be re-aqlteted in the' present 'sult, '

38. Learned counsel appearing for the respondents seek to,'~get out of this position
by contending that, apart from the grounds set up in the interpleader suit (Order 94 of
1086) the pJifntiff$ in t~e present suit also rely on a cause of.f:action founded on new
charpes which disqua lify the defendants in the present sult frOl'~ a~ti"~ a~ trustees of
the Church properties. Shri T.N. Sub,ramania Aiyer appeartnq for the third respondent
who has been elected Malankara Metropolit~n by the Patrlarchal party and made a
party to the proceedings under the order of the court: aforementioned formulates the
new charges as follows: '.'

(i) By adopting the new constitution (Ex. A.M.), which takes away the supremacv
of the Patriarch, the -defenoants have set up a' new church;

(ii) By inserting Clause (5) if') ''the .constltutlon (Ex. A.M:~) the defendants have
repudiate9 the <;anons which have been found to be the true Canons binding
on the Church (Ex. BP-Ex.18 in O.S. No. 94 of 10SS).and have thereby gone
out of the Church; .;; ,'I' .

(ii)(a) 'The privilege. of the Patriarch alone to ordain Metropolitans and to
consecrate Morone ka~ be~n taken away as a consequence of the adQ~tign
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of a wrong Canon (Ex. 26-,l;x..A in 0.$. NO. S}4 Qf 1dSS) indicating that the
'defendaf1ts have set up a new church: .

(ii)(b) The privilege, of the perqutsltes of ~he R'essissa ~as, be~n denied to the
Patriarch by the new constltutlon in breach of-the trueCanons:

(iii) That there has been a complete transfer of ;the trust properties rrom the
beneficiaries, namelv, Malankara Jacobite Syrian Church to an entirely

i~ \. different institution,the Malankara Orthodox Syrian Church;
;.',; , (iv) The re-establishment of the institution of the Cath~licate of the E~st !n

Malabar having jurisdiction over India, Burma, Ceylon and other countries In
the East is different.·from the tnstltutlon of Cathollcatefthat was the subject
matter of the interpleader sult (O.S. NO. 94 of'1088). It is necessary now to
di,sCUSS thesecontentlons separately.,' "

39. Re (1): In support of~ the first. charge learned counsel has drawn our attention
to paraqraphs 18, 22 and ':.26 of the plaint, paragraphs 29 and 36 of the written
statement, paragraphs 18.'q'$id 27 of the replication and to issues Nos. 6, 14, 1~ and
16. We do not think the pl~~dings and the issues are capable of beil1Q construed In the

-way learned counsel would 1"tave usdo. The suprernacv of th~J Patriarch has indeed
been alleged to have been taken away, but that is not a genera'it averment founded on
Ex. A·.M.-indeed there is:tto specific mention of Ex. A.M. in; paragraph 26 of the
plaint-but it is based on ccttain specific matters which appear-to be incorporated as
rules of the new constttuttco. (Ex. A.~J1.). Therefore, what are pJ~aded as disqualifying
the (jefendQnt~ fn~~m 9~in9" ·t;vstees are those specific matters arid not the gener~1 fact
of adoption of the cQnstffution. There is no charge in the p.lalnt that for the
incorporation in the constltetton (Ex.cA.M.) of any matter otherthan those specifically
pleaded in the plaint the. d.efendant$ have Incurred a; dlsqualfflcatlcn. The plaintiffs
came to court charging the~efendantsas heretics or as haVing ;'gone out of the church
for havlnq adopted a conttitution(Ex. A.M.) which contain's the several specific
matters pleaded in the plaitlt and repeated in the repltcatlcnand made the subject
matter of specific iss~Jes~':;·.Those self-same matters- were relied on as entailing
disqualification in the earlier.:suit. The plaintiffs themselves contend that some of these
matters are res ju(jicata ag4i,nst the defendants in this suit by reason of the conditions
subject to which their epplrcatlcn for review was admitted. On. the pleadings as they
stand and on the issues (ls:they have been framed, it is now impossible to permit the
plaintiff-respondent to gO"!outside the pleadings and set up a new case that the
su~~~~aey Of, the Patriarch;;ihas b@@n tarsn away by tbe mere :,Jact Qf the ggo~tlgn of
the new constitution (Ex.' A.'M.) or by any particular clause thereof other than those
relating to matters specifically referred to in the pleadings. The Issues cannot be
permitted to be stretched to cover matters which 'are not, on a reasonable
construction, within the pleadings on 'which they were founded. ';

40. Re (ii) and (ii a): Same remarks apply to thesetwo grounds formulated above.
There is no averment anywhere in the pleadings that by accepting the Hudava Canon
compiled by Bar Hebreus (ex. 26-E~. A in 0.5. No. 94 of lOSe> as the correct Canon
governing the church, the defendants have gone out of the Church, Learned counsel
draws our attention first to issue No. 13 and then to issue No·J• 16 and contends that
the loss of status as mernbers of the Church by acceptance of the wrong Canon is
within the scope of those two Issuesand that the partles to this suit went to trial with
that understanding. We do not constder this argument to be! well founded at all.'A
reference to the pleadings will indicate how and why the Hoodaya Canon came to be
pleaded and discussed in this case/ The plaintiffs impute· certaln acts and conduct to
the defendants and contend that. by reason thereof the 'defendants have become
heretics or aliens or have gone out Of the Church. These Imputations form the subject
matter of issues 14 and 15 and the conclusions to be drawn frojn the findings on those
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issues are the subject-matter of issues Nos. 16 and 17. The defendants, en the other
hand, impute certain acts and conduct to the plaintiffs as a result Qf which, they
contend, the plaintiffs have separated from the Church anci const~tut:d " new Church.
Issues 19 and 20 are directed to this counter charge. In order to peclde these charges
and counter charges it is absolutely n.ic.essary to determlne whlch is t.he correct book
of Canons, for the plalntrffs founded tM~ir charges on EX.: f3.I?-E~1 16 In Org~r 1.$ NQ.
94 of 1088 and the defendants took their stand on Ex.; 26-Ex,", A in 0.5. No. 94 Of
1088. Issue No. 13 was directed to determine ~ha,t Questi,o.n. ISsp~ NQ. 16 is concerned
with the conclusions to be drawn from the flndlnqs on, issues: ~Qs. 14 and 15. The
plaintiffs cannot be permitted to use is-sue No. 16 as a g~neral Issue not limited to the
SUbject matter of issues 14 and 15, for that will bestretc;hipg it ffJr beyond its
legitimate purpose.

41. Re.CH b): This ground raises the question Of 'the Patriarc,hrs right to Ressissa.
Ressissa is a voluntary and not a compulsory contributicn made" by the parlshtoners.
Ex. F.O., which records the proceedings of the Mulunthuruthu Sy'nod held on June 27,
1876, refers to a resolution providing, inter alia, that the, committee, that is to say, the
{;ommittee Qf the Malankara Association, will be responsible toJcoliect and send the
Ressissa due to His Holiness the Patrlarch.Thls may suggest t~at some ReS51ssa was
que to the Patriarch. But in paragraph 218 of Ex.( DY whlch is the judgment
pronounced by the Travancore Royal Court of Final Appeal. on July 12, 1eS9, it is
stated that no satisfactory evidence' had been adduced before" the court as to the.,
payment Of eessiss~ to the Patriarch by the committee im Malankara, that the evidence
on record was very meagre and inconclusive and that it was open to dO\JQt whether It
WQ$ pavable to the Metropolitans hi this country or to the, Ratriarch in Q foreign
country. Ex. 86, which records the 'proceedings Qf the meetIng of the MalQnkara
Association held on September 7, 1911, refers to a resolution fprbidding maintaining
any connection with Patriarch Abdulla II and presumably in" consequence of this
resolution the payment of the Ressissa to the Patrlarch 'was stopped. The interpleader
sult (Order 94 of 108S) was filed in 1913. If non-payment Of Ressiasa could be made a
ground of attael~, it snould have been taken in that 5uit and·thit ngt hQv,ng ~~~n
done, it cannot now be put forward according to the, principles of constructive res
judicata. Besides, the provisions of paragraph 115 of the 'imp~9nec;J constitution (Ex.
A.M.) require every Vicar in every parish church to collect o~ly two chukrurns from
every male member who hascoml~leted'21 years of age and to send it to the
Catholicos. This does not forbid the payment of Ressissa to the Patriarch, if any be due
to him and if any parishioner 'is lncltned to pay any-thing to the Patriarch who is

,declared in Clause (~), of- this very constitution to lje the: supreme head of the
Orthodox Syrian Church. In any case} according to theCanonsrelled upon by each of
the parties, namely, Ex. 6.P.:-Ex. lS·'of Order 94 of 1088 proouceo by the plaintiffs or
ex. 26-Ex. A in Order 94 of 1088 tnslsted upon by the defendants, the ncn-pavrnent
of Ressissa does -not entail heresy. E~en if the Question Involved in ground (ii b) is not
covered by the prevlous de~i~i¢~ i~ ~"e interpleader suit (Qrd@r 94 of 1068) the
question has, on the foregoing grounds, to be decided against the plaintiff-respondent.

42. Re. (iii): This is .reallv not a charqe but a statement of the conclusion which the
plaintiff-respondent desires to be drawn from the other charges formulated above.
Accordingly the point has not been pressed before us and nothihg further need be said
about It. .

43. Re. (rv): An attempt- is made by learned counsel for the respondents to make
out that what was referred to in the interpleader 'suit (Order': 94 of 1066) was the
ordination of a ~atholicswhereas'in the present 'suit reference Is made to the
establishment of a Catholicate and fyrther that in any case thecethotlcate of the E~st
referred to In the plaint ino~~he present suit is an tnstltutlcn quite different from the
Catholicate which was the subject matter ct dtscusston in the.jntercleeder suit (0.5.,

.,"~:~.,: ..
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No. 94 of 1088). We do not think there is any substance vvhatev~r'inthi§ eo"te"~iort A
reference to paragraphs 3pand 31 of the written statement clearly indicates that the
institution of Cathollcate, whlch is relied upon by the defendents, is no other than the
Catholicate established in M"al~bar in 10~8 by Patriarch Abdul Messiah. This position In
accepted by the plaintiffs themselves In their grounds of appeal" Nos. 1~, 15, 17, 18
and 27 to the High Court- q'f'TrQval1core from the decision of the Oistrict JUQg~ Of
Kottayam in this case. Issue?" Nos. 14' and 15 as well as the judgment of the District
Judge in this case also ind.ic~~te that the subject matter of this part Qf the controversy
centred round theCatholi'cafte which had been estabttshed by Abdul Messiah in the
year lOS8.Before the argurtJ,ent advanced before us there never: was a case that the
impugned constitution (Ex."~~A.M.) had established a: <;:atholica"~e of the east. The
purported distinction sough:f~O be drawn between the crdlnetlohof Catl1olicos and the
establishment of a Catl~oli~~fe and a ~atholicat@ established by"Abdul M(j5~i~t1"in ~Qe~
and the Catholtcate of the ~"ast created by the in1pLIgned constltutton (Ex. A.M.)qneJ
which is souqhtto be fourij:!ed upon as a new cause of actlcn in the present sult,
appears to us to be a purel'i'i(~nciful ~fterthought and is totally untenable. ,
" 44. For reasons stated a~ve we have come to the conclusion and we hold that the
case with which the plaindf!s have come to court in the present suit is that the
defendants had become t1'eretics or aliens or had gone ~"u~ of; the Church by
establishing a new church '".~,cause of the specific acts and conduct imputed .to the
defendants in the present sUfi: and that the charges founded on those 'specific acts and
conduct are concluded by t~e>,final judgment (EX, 256) of the Hig~ Court of Tre;tvancore
in the interpleader suit (Orti"E!r 94 of 1088) which operates as resfudicete, The charge
founded on the fact of non':;~ayment"QfRessissa, if it is not concluded as constructive
res judicata by the prevlous J~dgmentrrlU~t, 0" m~ritg, and for reasons alr@edy stated,
be found against the plaintiff-respondent. We are definitely ofthe cptnton that the
charges now sought to be relled upon as afresh cause of actlonere not covered by the
pleadings or the issues on wJiich the parties went to trial, that some of them are pure
afterthoughts and should not: now be permitted to be raised and 'that at any rate most
of them could and should ha.ve been put forward in the earlier suit (Order'94 of lOSe)
and that not having been done the same are barred by res iuotcst» or principles
analogous thereto. We accordingly hold, in agreement with thetrlal court, that it is no
longer open to the plaintiff... respondent to re-agitate the question that the defendant­
appellant had ipso facto become heretic or alien or had gone out of the church and has
in consequence lost his status as a member of the Church or his office as a trustee..

45, In ~h~ view woe have taken on the question of resiudtcete« is not necessary for
lJS to discuss the further question whether this suit is founded on the same cause 0'
action as that on which Order 8. No.2 "of 1104 was founded 'or whether by 9110wing
that suit to be eventually dlsrnlssed: for default the plaintiffs can under the relevant
provisions Of the Travancore Code of Civil Procedure corresponding to Order 9, Rule 9
of our CPC melntaln the present suit. :""'

46. The next line of attackadopted by learned counsel torthe respondents is that
the appellant had not been validly elected as trustee by the; Malankara Assoclatlon.
This objection affects only .the appellant 'who was thQ" first defendant in "the suit, but
does not affect the other two defendants (since deceased) who had been elected in
1931 at a meeting whose validity Is, not questioned. The firstpJaintiff claims to have
been elected as the Malankara Metropolitan at a meeting of the ..Malankara Assoclatlon
held on December 26, 1934 at the rvtD.Seminary. The M.D.$en1inarv meeting was
convened by notices Issued lndlvlduallv to all th~ Ja~obite SYJlian: Ch~isti3n Churches in
Malabar, Three notices (Exs. 59, 60 ""~nd61) are alleged to have been sent under the
same cover and at the same time. ";Exhibit S9 purports to be;a notice issued by the
defendant Bassellos Catholicos. It is .addressed to Vicars, Kykers and Parishioners. The
meetlnc was fixed for WednesdaY the 11th Dhanu, 1101 (December 291 1934). The
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first item of the agenda was tc elect one as Malanl<arai: MetroRollt~n. Exhipit 60 is a
notice emanating from three vrce-Prestdents of the Malankara Jacobite Syriqn
Association named therein and addressed to the vicars, Kykers: and Parishioners. It
referred to the Kalpana (meaning the notice) sent by' the C~troliCQs (ex. 59)9ncj
intimated that a meeting of the Malankari;t Jeccblte Syrian Assoclatlcn would be held in
the M.D. Seminary on the appointed j~day and asking them to elect a priest and a lay
man from the Church as their representatives. Exhil,?it :«$:1 is.q nottce by the MQnagi.ng

Committee of the Assoctaticn addressed to each Chureh~ ThiS aso ref~rs to the notice
(Ex. 59) issued by the Cathotlcos andflxes the meetlnq at the, same time end place.
Besides these individual notices, advertisements were issued tin two leading dally
newspapers, copies of which have been marked Exs. 62 land 63~ All that has been said
in paragraph 18 of the plaint is that no meeting was hel~ and t~9t even if there was a
meeting the same had not been held legally·or eccordtnsto the usages or convened by
a competent person or after notice to ',a II the churches accordlnq to custom. On C) plain
reading of that paragraph there can be no getting awav from' the fact that the only
objectlon taken is that the meet.ing had not been convened by:, a competent person

..'and that notice had not been given to all the churches. No other specific objection is
taken to the validity 'of the notice. Learned counsel for: the respondent now seeks to
rely on the sentence in that paraqraph which avers that the' proceedlnqs had in that
meeting were illegal and VOid. That averment clearlY is a eonerusion founded on the
specific objections taken prevlouslv and cannot possibly be taken as a separate and
independent ground of objection expressed in so vague 'a langu~ge as to embrace all
objections that the ingenuity of human rnlnd may now conceive and put forward.
Indeed issue 6 (a) which is the only Issue relating to the electron of the first defendant
at this meeting quite clearly negativ.es such an omnibus meaning now sought to be
read into paragraph 18 of the plaint. , "

47. The District Judge found, for reasons most of which appear to us to be cogent
and well founded, that all the churches had been duly servedand that the meeting
was properly convened and held. Paragraph 146 of his judgment deals with the
question whether the Assoclatlon meeting was convened by a competent authority. In
para~raph 147 he discusses the questlon wheth~r. invitatiohs were sent to all
churches. He held 'that all the churches had been duly served. The reasons adOl'ted by
the District Judge may be sumrnarlsed thus:

(i) A large majority of churches being in favour of the defendants, there could be no
incentive on the part of the defendants to suppress the notices; .

(ii) The evidence of the .p.laintiff's~witnesses cleerlvtnclcetes that the partisans of
the Patriarch would not have attended the meeting even if notices had been
received by them and Indeed, according to.them, notices from heretics would not
be read in thelr churches at all; .. ,

(iii) In point of fact twoof' the churches siding with the-plaintiffs had returned the
notices which were marked as Exs. 150 and lSi/and lastly

(iv) that, apart from ,~·t.he individual notices to the churches, there were
edvernsements i5:iUed., in two :Ieildlng M9tankCJra I daily newspapers which have
been marked Exs. 62 and 63. Although the fact that the churches siding with the
plaintiffs would not' h1;!ve attended the meeting does not appear to us to b&
sufficient reason for' 'r\~tgiving: notice to them, it nevertheless has a bearlnq on
the question of the Rr9bability: or otherwlse Of the suppresslcn of notices from
the churches siding .VJ~h the plaintiffs. The public adverttsernents in newspapers
also negative the all~ed attempt at suppression Of the. notice. Further, as the
Mulunthuruthu resol~~ons embpdled in Ex. P.O., which ~.~cords the proceedings
of the meeting at ..~1tich the Malankara Association '-'V~~s constituted did not
provide for any part,~;lar modeof service for meetings, :it was enough that the'» . '
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ordinary rules adoPte~··j,bY voluntary associations and clubs had ~een foIlQ~ed,
nametv( that in the absence of any specific rules, the mode Of service determined
by the Managing Com·rj,tttee should prevail. The Kerala High' Court I~as,' howevar,
in the judgment und.ef·~:~ppeal, taken a different view. The!r reasonings are set
out in paragraph 48·..·oi~~~heir judgment which is reported ~in~ 1957 l<.L.J: page 83
at page 147. The lear~ JUdges of the High Court held tha~ the Catholtcos, even
if validly appointed, hlJa been a,ssigned no place in the Mal~n"ara Association or
in the Managing Comnry~~tee as 'its member or President and consequently could
not be said to be com~~tent to issue such a notice as "Ex. ?9. After pointing out
that Ex. 60 had been '~~ued by three Metropolitans' as Vice presidents and Ex. 61
had been issued by the: members of the Managin,9 'Committee, the, High Court
points out that in the:,~.absence of specific rules as to who can issue the notices,
EX5. 60 and 61 have·::to be accepted as proper: and valld notlces issued by
competent persons. l:.~}3rned counsel for the respondents] urges that the High
Court overlooked the 'f~ct that ex. 60 was not lssued by .el] the VIce ~resrdents,
because the MetropoHtans on the plaintiffs' side who were also Vice Presidents
did not join in issuing the notice ·Ex. 60. There is no substance in this contention.
The judgment of the Travancore Royal Court of Final Appeal (Ex. DY) pronounced
on July 12, 1889 quite clearly held that a Metropolitan:of the Jacobite Syrian
Church should be a natlve of Malabar consecrated by the Patriarch or his delegate
and accepted by the people as their Metropolitan 'to entitle hlm to the spiritual
and temporals-government of the local church. Indeed in paragraphs 54 and 78
of his judqment in the present suit the District Judge has: also definitely found
that persons ordained by the Patriarch will have: to be accepted by the whole
Malankara Church as represented by the Malar1kara Association and that the
Metropolitans on the plantiffs side had not been so accepted and that, therefore,
they could not possibly become Vlce Presldents and the..lr non-joinder In the
notice (Ex. 60) could not vitiate it. The High Court was, therefore, Quite correct in
its finding that Exs. 60 and 6i were Issued by: proper-persons. But on the
question as to whether the notices had been issued and served on all the
churches, the High Court has observed that there was norellable and convincing
evidence in proof of that fact. The High Court has referredto the evidence of DWs
23 and 22 and has concluded that although the' notices 'Exs. 60 and Ql were
issued by competent persona the evidence on record fell short of the standard of
proof necessary for establishing the fact of service of .the notices on all the
churches and particularly on those on the plaintiffs' slde, 9rd.,inarily we do not go
behind the findings of fact by the final court of facts but in' the present case it
appears to us, with respect, that the learned Judges of .the High Co~rt. have
overlooked important materials', .on the record which, If taken lnto account, will
certainly go to show that all the-churches had ample notice of themeetihg. It is
clear from the judgment that in arriving at their conclusion the learned High
Court Judges completely overlooked the evidence of 'OW 29 who was the
secretary of Mar Geevarghese O'ionysiys and who was personally concerned with
'the issue. of the notices. We have been taken throuqh. the evidence of the
defendants' witness who said that they did not think nctlces: had been sent to
the Metropolitans on the plantiffs' side. The High Court, however, completely
overlooked the evidence of the plaintiffs witness Kuran Mathew (PW 2) who said
that for meetings of the church representatives no notices are sent to the
Metropolitans but are .sent only to the churches. Further;. as already observed,
the Metropolitans on the plaintiffs' side were never accepted by the Malankara
Association and, therefore, no notices need have been sent to them. It Is ~rue
that notices convening the Ex. 98B meeting in 1106 were served on the
Metropolitans on the plaintiffs' side, but that was a speclal occasion for bringing
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about a settlement. It is somewhat significant that we do not find in the record
placed before us any statementofanywitnes$ examined by,'the plaintiffs that he
(if he was a Metropolitan) or hls church had not in fact been' served. eesfde~,.the
notices by advertisement in newspapers (Exs. 62 and 63) will also be sufflclent
notice to the Metropolitans and churches on both Sides. Learned counsel for the
appellant has placed before us. pcrtlons of evtdenca of so'.me of the witnesses
examined by the plaintiffs. Those witnesses say that ev~n if they had been
served they would not have takenany note of them and indeed would not have
got them read in their ~h~n;h, A~ ~'re~9Y Q9serve~ this Qttintude of th~ partis.ans
of the plaintiffs does not absolve the defendants from the 'outyof serving notices
on the churches on the plalntlffs' side but it undoubtedly shows that the
defendants knowillg of this attitude would have no incentive to suppress the
notices from them. Further the Ieerned Judge~ do not. also appe~r to have
adverted to the evidence of DW 25 who was a: partisan of the plaintiffs as
admitted by PW 5 and who did not complain Of anvwant of notice to his church.
Further, the learned Judges have not given any reason; why the notices bY
advertisements in the newspapers could not be 'accepted as sufficient notice' in
the absence, as they found, of any specific rules as to themode of service. Apart
from Exs. 59, 60 and '61 the advertisements in. thenewspapers evidenced by
Exs. 62 and. 63 appear to us to: be.sufflclent notlce to all.' churches. There is no
eViden,e iat ill th'lt ~ny ~irti<;Y'~r ~h'Jrch dld n9~ in fact kqow that a meetins was
going to be' held' at the time and placed heretnbefore mentioned. On the
materials placed before us we feel satisfied that the notrees were served on all
the churches including "these which sided. with the plaintiffs end that there was
no adequate grounQ for', rejecting the finding of tact arrived at by the trial court
on this question after a ..fair and full consideration' of the evidence on record. The
conclusion of the High Court appears to us, with respect, to' be based partly on a
mls-readlnq ot.evldenceand partly on the non-advertence to important materlal
evidence bear.ing on-the question and to the probabilities Ofthe case.

48. Learned counsel for'~he respondent .hQS tried toflnd fault wfth the notices in
minor details. For instance, jt, has been arg~Jed that in the notices other than Ex. S9 no
agenda was mentioned. Apart from the fact that no such objectton was taken In the
plaint, it is clear that tnose.nonces by a clear reference to EX~59, specially be,au~e
they had all been sent tog~t..~·'er, did tncorporate the agenda set-cut in full in Ex. 59. In
our opinion the M.O. Sen'in~'y meeting was properly held and the firSt defendant, who
Is now the sole appellant' before us, was validly appointed as the Malankara
Metropolitan and as such became the ex-officio trustee.of the church properties. There
is no question that the De;f~hdants 2 and 3 who are now dead had been previously
elected by a meeting of tl1~~"'Malankara Association QUly convened and held and were
properly constituted trustet,s. In this view of the matter it must follow that the
plaintiffs cannot, even in t"h:~ir individual or representative capacity, question the title
of the defendants as validIY.·:;jppointed, trustees. " ; ;

49. The result, therefor¢r~Vs that this appeal must be accepted, the judgment of the
Kerala High Court set asid:¢:~:~the decree of the trial CQU'rt dismissing the suit must be
restored gnd W~ order Q~~Qt~inQIY, T.he ~IQintiff"rei~Qndent i~ ~I~Q the newly ~QQ~9
respondents must pay to, ttte defendant-appellant the costs Of, this appeal and the
plalntiff·respondent must ~l,~o pay the costs of all proceedings in all courts including
the costs of the prcceedlncsetreedvawerded to him by this court, which will stand.
The suit will, therefore, stef{d drsmlssed with costs throughout and all interim orders
as to security for mesne pr'oCts etc., will be vacated.

so. The Article 32 petitl.oo is not pressed and is dlsmtssed. No order as to the costs
of that petition.;' I
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In the Supreme Court of Ifldia
(BEFORE K. SUBBA RAO, RAGHUBAR DAYAL ANO N. RA~AGOPALA,;AYYANGAR, JJ.)

(~RAHMA NAND PURl ... Appellant;
Versus .:

NEKI PURl SINCE DECEASED REPRESENTED 'av MATHRA PURl
AND ANOTHER .: Respondents. ' .

Civil Appeal No.·,813 of 1~62~, decided on Novernberzc, 1964
Advocates who appeared in this case: . >

N.C. Chatterjee, Senior Advocate '(V.S. Sawhney, 50'S. Khanduja and Ganpat Rai,
Advocates, with hirn), for theAppellant:

Naunit Lal, Advocate, for Respondent l(.a).
The Judgment of the Court was delivered by

N. RAJAGOPALA AVYAN'GAR, J.- The' tenability of the appellant's claim to possession
of certain properties belongin.9 to the Dera of Sanyasi Sadhus in Mauza Kharak Tahsil
Hansi, District Hisser in Punlap is the subject-matter of this appeal which Is before us
on a certificate of fitness gra.nted by the High Court Of the Punjab".

2. The appellant claimed .the properties as the successor of the last Mahant Of the
Dera..Kishan Puri who died.'q~ February 15, 1951. The fortunes of the Iitigati9n started
by the appellant have gre~,t,ly fluctuated. His suit was decreed by the learned trial
Judge, was dismissed by ttl~ first appellate court, was again:' decreed by a learned
Single Judge of the Punjab 't-digh Court on second appeal but this judgment has again
been reversed on Letters ,~,~'tent ~PP~9' ~n~ the ~Yit gjre,tegto be dismissed. On a
certificate of fitness granted·':1?Y the High Court the matter is now before us.

3. The last Mahant of th~s:::Oera-Kisnan Puri died on February lS, 1951. Immediately
on his death disputes seerr'l.~t2 have arisen as regards the succession to the Dera. Nekl
Puri - the original respondejtt in this appeal (now deceased) claliming to be a Chela of
the deceased Mahant appe~rs to heave entered into .possesslon of the properties
belonging to the Dera basin9'.~,his title thereto on an appointment "made to the office by
the Bhekh and the people 9f,:the Village. The appellant neverthe;]ess claiming to be in
possession of the propertv.aj the successor of the deceased Kishan Puri by virtue of a
title as the Gurbhai of the deceased, brought a suit fora declaratlon regarding his title
and for an injunction restra{ning Neki Purl from interfering with: his possession. Neki
Purl, as stated earlier, cl~il:ned that he was in possession of the properties and
asserted 9 tit'~ tQ such ~Q~~55ion by being a Chela who had b~@n appointed by the
6hekh. An issue was ralsed. in the suit as to whether it was the plaintiff or the
defendant who was in possession of the properties and on a finding recorded that Neki

'Purl was in possession, the suit for a mere declaration and injunction was held to be
not maintainable and was, tfrererore, dlsmlssed. Incidentally, however, evidence was
recorded on an issue as to whether Nekl Puri was a Chela of Klshan Puri - the last
Mahant and a finding was recorded on this question adverse tothe claim of Neki Purl,
An appeal against this judgment was dismissed and that decree has now become final.

4. The suit for declaration and injunction having been dismissed, Brahma Nand Purl
- the appellant - brought the suit OLJt of which this appeal erlses, in the civil court at
Hissar for a decree for possession of the properties movable and Immovable belonging
to the Dera. The suit. being on the basis of the plaintiff's title! this. was formulated
'thus:
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5(2

"5. According 'to custom 'regarding succession of the De'rQ:~.and the Riwaj-i-Am of
Deras the plaintiff being Gurbhai:' was entitle" to Gaddi, as :he i,S the eldest Chela of
Shanker Purl and the people of the village and the 6hekh appointed him as Maf1ant
after performing all the ceremonles on the 17th daYQf the death Of $hri Kishan Purl
and made him occupy the Gaddi of dera of xharak." , ..

An alternative basis for the title was: also put forward in para 8. in these terms:
\\ 8. If for any reason it is held that after the death ~f Shri Klshan Purl, the

plaintiff was not appointed as Mahant of the Dera, even then according to the
custom regarding succession of the Dera and Rlwaj-t-Am, the plaintiff is entltled to
become Mahant of the Dera as he is the Gurbhal of Klshan Puri deceased. It was
held in the previous case that according to the Riwaj, in the'absenee of a Ch~la hi~
(deceased Mahant's) Gurbl1ai becomes Mahant of a Dera.'

In the written statement that was flled by Neki Puri two defences were raised: (1) that
Neki Puri was a Chela and he had been appointed to succeed Klshan Purl by the Bhekh
and other villagers. In other words, he put forward a preferential title basec) on
Chelaship followed by an appointment by the 6hekh and others, (2) Alternatively,
while admitting that Brahma Nand Puri was a Gurbhai of the deceased Mahant, he
denied that he had been appointed py the Bhekh and also urged that there was no
custom by which a Gurbhal who had not been appointed by theBhekh was entitled to
succeedas Mahant merelv by reason of his being a Gurbhai.'On these pleadings 4
principal questions (omitting certain others which are not relevant in the present
context) arose for trial: (1) Was Nekl Purl a Chela of the decec;ssed Ktshen Pl,J ri7, (Z)
V\'as Nekl Purl appointed by. the Bhe~h? It was admitted by Brahma Nand Purt that a
Chela had a right superior to a Gurbhai and therefore if 'these two issues were foundIn
favour of Neki Puri the plaintiff's suit had admittedly to fail" (3) Was the plaintiff
appointed by the Bhekh? No serious attempt was made to establish that the plaintiff
had been appointed by the Bhekh and hence the 4th questlon .thet arose was whether
there was -a custom by which a Gurbhai could succeed to the Mahantship of this
institution without an appointment by the Bhekh as pleaded in para S of the plaint
extracted earlier. On these four matters the learned trial Judge'recorded the following
findings: (1) that Neki Puri had not been proved to be the Chela of the last Mahant,
(2) No definite finding was recorded on thesecond point but the;trial Judge was of the
opinion that there was no proof that the Bhekhcould appoint asMehent a person who
Wi9S not either a Chela or a Gurbhai or that they actually> did so :iri the present case, (3)
A definite fin~ing Wg~ re~Qrd~d that the plaintiff was noteppontsc by the 8hekh, (4)
Without recording a. finding on the custom set up by the plaintiffin para 8 of the plaint
the learned trial Judge held that under the law in the Punjab in the absence of a Chela,
a Gurbhai was entitled to succeed to the Gaddiapart from any question of
appointment by the Bhekh and on thls reasontnq decreed the plaintiff's suit.

5. The defendant went up in appeal to the AdditionaLSessions Judge. The appellate
court reversed the finding of the trial Judge on the issue, as to whether Neki Puri was a
chete of the deceased Nahant and held that he was. A definite finding was also
recorded on the basis of the evidence led by the defence that Neki Puri had been
appointed to succeed the deceased Mahant by the Bhekh 'a,nd the villagers. As'
admittedly a Chela had a superior title to a Gurbhai in the matter of succession the
learned District Judge ellowed the appeal of the defendant - Neki Puri and directed
the dismissal of the suit.' ,

I ' • ' ,

6. Th'e plalntlff'took the matter to the High Court by way .of second appeal. The
learned Single Judge who heard the appeal in his turn reversed the finding of the first
appellate court on the lssuereqardlnq Neki Puri being a Chela of, the deceased Kishan
Purl. He considered that the 'finding on this matter by the Additional Sessions Jvdge
was vitiated by serious errors Of law and misappreciation of ,facts. Having "thus put

. :.~

~
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) : ".

aside the claim of. Neki Puri to succeed by holding that he was .nota Chela, the learned
Judge upheld the plaintiff's claim. on the ground that a Gurbhai was entitled to
succeed to the Gaddi even .lf he had 'not been appointed by the, Bhekh. He, therefore,
decreed the suit of the plaintiff. Neki Puri then in, his turn took the matter before a
Division Bench by a Letters Patent, appeal. The learned Judges concurred with the
leerned Singl@ Judg@ on th@' lssus as to whether Neki ,(Juri wa~, a Chela or not. They
agreed with him that the 'first appellate court had comrnttted serious errors in its
reasoning in finding thet.Nekl Purl had established the claim to be the Chela of Kishan
Pur; and affirmed 'the finding of the 'learned trial JUQge in that regard.Oealing next
with the title of the plaintiffto the Gaddi, the learned J~dges he)Jd that the custom set
up in para 8 of the plaint that a Gurphai could succeedwithout an appointment by the
6hekh had not been made ..out on the evidence and on this reasoning they allowed the
appeal and directed the dlsmlssa! of the sult. It is the qorrectness Of this decision that
is challenged before us by t·~e appellant. ' ~, :

7. Two points were ur,Qed before us by Mr Chatterjl -- learned counsel for the
appellant. The first was th~' under the law applicable to Deras in the Punjab that is to
say apart from any special.?~stom, a Gurbhai was entitled to succeed to the Dera even
WitMOUt 3" a~~ointM~rJt b\l~the Bhekh or fraternltv, {~,} that even ;, that was not the
law and a custom was ':r'~uired to sustain that plea, such a custom had been

"estebllstied by the eVidenc~~iadducedby the appellant in the present case.
S.Pausing here, we mi.g:jq£ mentioh that Mr Chatterji referred us to the circumstance

that during the pendency :~~f the appeal in this Court Neki Puri had died and that
certain others who, he 's~ed, had even less claims to the Mahantshlp were in
possession of the propertv-, and that seeing that the appellant was adrnfttedlv Q

Gurbhai it would be mos~:i~approprfate that his rights should- be overlooked and a
stranger permitted to squctt~;on the property. We consider this submission is devoid of
force. The plaintiff's suit bei.~·g one for ejectment he has to succeed or fail on the title
that he establishes and if he: cannot 'succeed on the strength of his title his suit must
fail notwithstanding that ~~ defendant in possession has noitltle to the property,
assumins learned C;QYn~e'.i~ riQht in.thQt ~ubmi55ion~,As pointec out in Mukh@tjea's
Hindu Law of Religious and Charitable Trust, Second Edn., p. 317:

"The party who lays clelm to the office of a Mohurt on the strength Of any such
usage must establish it ~ff;rmatively by proper legal evldence, The fact that the
defendant is a trespesser'woutd not entitle the plaintiff to succeed even though he
be a disciple of the last M~ohunt, unless he succeeds in provlnq the particular usage
under which succession takes place in the particular institution.

We, therefore, dismiss this aspect of the case from consjderetjon.
9. Taking the first point urged by' Mr Chatterje, we do not consider that learned

counsel is justified in his submission that under the law as obtelns in the Punjab a
Gurbha: is entitled to succeed without reference to an appolntment by the Bhekh or
~he .fra~ernity. In Ratt~gan,'s Digest of,Customary Law the posltlon as re~ards religi9~s

I"StttU~16ns in the Punjab IS thus stated: .
"There is no general law appllcable to religious lnstltutlons in this Province" and

each institution must be deemed to be regulated by' its own .custorn and practice.
There are, however, certain broad prcposltlcns which judicial decisions nave shown
to have received very general recognition, and these propositions are embodied in
the following paragraphs: I :

"84. The members of such institutions are gover~d exclusively by the
customs and usages of the pertlcular Instttutlon to which they belong.

85. The office of Mahant is usually elective and not hereditary. But a Mahant
may nominate a successor subject to confirmation by his fraternity."

From para 85 it would follow that the office of Mahant being u·~UaIlY elective and not
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hereditary, anyone who lays claims to the offic~ on the Q~$'l 9f 0 heregitgry title
resting on Chelaship sirnpllcltor or Gyrbhaiship slmpllcltor must' establish it. (See else
Jiwan Das v. Hire Das1.). Though, no doubt, the usage 9f one tnstltutlon is no 9'Jide to
that of another, it may be mentioned that in reg'ard to' the succession of the
Mahantship of a Thakurdwara belonging to the Ram Kablr Sect Of Hindu Bairagis in
District Jullundur in the Punjab this Court held in Sital Des. V. Sant Ran?].. that the
usage required an appointment by the fraternity before a person could become a
Mahant. On the basis, therefore, of the passage in Rattigan's Oige$t, which we have
extracted, it appears to us that the first of the submissions rnece by Mr Chatterji
cannot be upheld. In fact, the tenor of para 5 of the plaint we.nave extracted earlier
itself shows a consciousness on the part of the plaintiff himself that he considered that
an appointment by the Bhekh was necessary to clothe -him wit~ the title to the Gaddi
besides h is status as a Gurbhai. No doubt the plafntlff, was a Gurbhal but he had not
established that he had been appointed by the Bhekh or fraternity. In the absence of
such appointment under the law and. apart from any special custom pertaining to this
institution the appellant could claim notitle to the Gad~i, bv hi·s~,being a Gurbhai.

10. This takes us to the second polnt urged by Mr Chatterji that on the evidence the
plaintiff had made out the special custom pertaining to this institution that no
appointment by the Bhekh 'was necessary before a Chela or Gurbhai could succeed to
the Gaddi. We have been taken through the entire evidence ,i~ the case. In the first
place, there are no documents or anything in writing in: support'o" the custom and the
matter depends entirely on the testimony of witnesses produced before the Court. PW
4 who claimed to be a Bhekh of this Dera stated in chief examlnatlon: '

"According to the custom of our 6hekh if a Mahal;ltdied ';~ithQut leaving a Chela
his Gurbhai became the su~e@~~o~. If "'ow~ve~ there IS Chelahe lslhe successor."

In cross examination he stated:
"The custom of succession stated by me above lswrltten nowhere; it is followed

by us.", .,
and then he continued: '.

"In Village 6ata there is a Sanyasi Dera. There-also Prabhu Puri Chela was riot
found to be a good man and Sunder Purl G~Jrbhai of the last' Mahant was installed.
In Guna there is a Sanvasl Dera, Lachhman Gir Sanyasi .dled without leaving a
Chela. His Gurbhai Phag Gir succeeded him to the Gaddl."

It would be seen that there was' nothing specific in his .evldence about the absence of
an appointment by the Shekh in those Instances which is the speclel custom which the
plaintiff sousht to pr9ve by ~h;i ~vigen,e, PW 11 isanother witness to whose evidence
reference 'was made. He 'stated in his chief exemlnatlon: :, '

"According to the custom of the. Bhekh if a MahaFlt leevesno Chela, his Gurbhai
succeeds to the Gaddl, " . '.' ,. ., :~

In cross-examination he stated:
"The custom of successton whlch I have deposed to above is at par with the

general Hindu customaryJaw.... There might be many instances. But I cannot recall
to my mind any such instance now," . "

PW 13 belongs to a different Dera but he claimed that the Deraat Kharak was similar
to his institution and stated In his chief examination:

"Amongst us if a Sadl1,u does not 'leave a Chela, the Gaddi goes to his Gurbhai.
There Is an. instance in th..~.GUrdwara of Kosll nlear my Dera of a Gurbhai succeedin~
a M!na,,~ I~ ~h! absence. of a Chela. There IS another such instance of Dera 'at
Nangri in Rajasthan." : ';';' . ,

The evidence of PW 16 was ~milar:
HMy'Guru succeeded t6'~he Gadqi as Gurbhai of .the last Ma~ant. Evidence of PWs
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17 and 18 was identical \Vith that of the witnesses v'~o preceded them:
"According to custom-or the Bhekh if a Mahant dies without leaving a Chela his

Gurbhai succeeds." .'
It wou Id be seen from thls ~~'~idence: (1) that it is lacking in particulars as regards the
Instances, and (2) there is':,rrothing stated as to whether even in~the instances rererred
to, there was no recognitJon, appointment or conflrmettoru tbv the Bhekh which
according to Rattigan is PQ'rt;:,of the customary law of the Punjab. as the source of title
for the Mahantship. we~~~, therefore/ nett pr~~~r~c;f~9 hoJ~' th~t th~ ~~pell~nt hQ5
established the custom whtGh he put forward in para 8 of his plaint in derogation of
the ordinary law viz. that':,wtthout an .eppclntrnent by .the Bhe~h or fraternity a Chela
or, In hls absence, a GlJrb.;tt~·i. succeeds to the headsh.i~ of a Oera. The plaintiffs sult
was therefore, in our opinio~~ properly dismissed. .: ::

11. Mr Naunit Lal - le':~tned counsel for the respondent urged that the learned
Single Judge was in errorInreverslnq the finding of the, first appellate court that Neki
PLJri had proved that he was.:/a Chela of Klshen Puri- the deceased Mahant. It might
be noticed that the Divis'fo~ Bench had concurred in the views expressed by the
learned Single Judge as re'gards the defects in the j~~dgment;of the first appellate
court on its findings on thr~(·;lssue. Learned counsel submitted that the .Iearned Single
JlJdge fell into serious errQ}s in interfering with a finding offact. ThoVgh we are
satisfied that certain porti~ns of tne judgment of the I@a~n~d Single Judge had
suffered from errors, we do riot propose to examine this question: as the same is wholly
unnecessary for the disposal-of this appeal. It is only in the event of our accepting the
submissions of Mr Chatterji that the correctness of the reversal: of the finding on the
Chelaship of Neki Puri wO'ald have become' rnaterlal, In the view that we have
expressed as regards the appellant's title to the Gaddi .we do not consider it necessary
or proper to discuss what, in' fact, is merely an academic questlcn,

12. The result is, the appeal falls and is dlsmlssed with costs. i,

.. Appeal from the JUdgment anc;f Decree dated 13th July, 1960 of the Punjab High Court in LP Appeal No. 58· of
1958

1 AIR 1937 Lah 311

2 AIR 1954 SC606
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